This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


HARVARD  UW I IBRARY 

r- — " 


V":'   •-  *  /' .'.  t 

'\1    ... 


^<r 


.  r^ 


REPORTS 


OP 


CASES 


t 


ARaUED  AND  IXETERMINED 


IN  THE 


SUPREME   COURT 


OF  THE 


STAITE  OF 


BY    JOHN    F.    DEANE, 
ooranuLOB  at  law. 


KKW  tmiBa—TOI.  III. 


BBATTLEBOBO: 
PUBLISHED   BT   O.    H.   PLATT. 

1855. 


Entered  Rooording  to  act  of  Congreu,  in  the  year  1866,  bj 

JOHN  F.  DEANE, 

in  the  CkirVB  Office  of  the  District  Court  for  the  District  of  Vermont. 

J^.  Setf./  /f$ir 


JUDGES 


OF  THE 


SUPREME  COURT 


DUBING  THE  TIME  OF  THESE  BEPOBTS. 


Ho>.  ISAAC  F.  BEDFIELD,  Chuv  Jooob. 
HoH.  PIERPOINT  ISHAM,  ) 

>■  ASSIBTAMT  JUDOBS. 

HoH.  MILO  L.  BENNETT.    V 


ERBATA. 


Page  M8,  line  18  ftom  bottom,  for  "urt,**  read  "was." 
*<      891,  line  4  from  bottom,  for  '*  rtfer,'*  read  '"rtf/vM.*' 
"      fd8,  lino  D  (torn  top,  for  ""indoratia,"  read  "ignormHtL" 
"      671,  lino  8  from  top,  for  '*petUi<mer$,*'  read  ^pttUkmees,'' 


ATABLE 


NAMES  OF  THE  CASES  REPORTED  IN  THIS  VOLUME. 


Albee,  BudL  9.  184 

Allen  V.  Taylor  et  aL  599 

Arcker  et  al.,  Wheekck  ti.  880 

Atkinson  v.  Brooks  569 

Ballon  et  al^  Ballon  v.  673 

BaUoD  V.  Ballon  et  aL  678 

Barber  v.  Britton  &  HaU  112 

Barton  t.  Learned  192 
Barker  et  aL,  Morgan  et 

al.  V.  602 

Barker  et  aL,  Slate  v.  647 

Battles,  Eggleaoa  v.  548 

Baxter  v.  ^ompson  559 
Barker  et  aL,  Walker,  Smith 

&  Co.,  V.  710 
Beach  v.  Boynton  725 
Beach  v.  Boynton  105 
Bennett  et  aL,  Briggs  v.  146 
Benton  v.  McFarland  610 
Bostwick,  Briggs  v.  186 
Boynton,  Beach  v.  725 
B^ton,  Beachtf.  105 
B^ggs,  Maynard  ic  Ed- 
munds V.  94 
Briggs  V.  Oaks  188 
Briggs  V.  Bostwick  188 
Bri^s  r.  Bennett  et  aL  146 
Briggs,  Shepard  i^.  149 
Britton  &  Hall,  Barber  v.  112 
Brooks,  Atkinson  v.  569 
Brookfield,  Stowe  v.  524 
Brown  v.  Carpenter  638 


Bmce  &  Wife  v.  Thompson  741 
Buck  V.  Albee  184 

Barrows  v.  Stebbins  &  Ken- 

ney  659 

Burton  v.  Wiley  480 

Carpenter,  Brown  v,  688 

Champlain  Transportation  Co., 

Cole  V.  87 

Chaffee  v.  Sherman  287 

Chaffee  v.  Malarkee  et  aL  242 
Chamberlin,  Hammond  «.  406 
Cheney  et  al.  v.  Cheney 

etaL  606 

Chittenden,  Hnrlbiit  &  Hodg- 
es «.  52 
Oark  V.  Edgell                     108 
Cole  V.  Champlain  Transpor- 

87 
170 
754 
552 
486 


tadon  Co. 
Cole,  Fletcher  v. 
CoUamerv.  Foster 
Cooper,  Hyde  v. 
Cninmings,  Morrison  «w 


845 


Dalrymple  v.  Wfakingham 

Davis  r.  Farr  598 

Doolitde  et  al.  v.  Holton  588 

Downer  v.  RoweU  897 

Durand  v,  Griswold  48 
Duxbury  v.  Yu  Cent.  B.  B. 

Co.  751 

Eames  &  Bellows,  Martin  v.  476 


6 


TABLE  OF  CASES  REPORTED. 


Eastmiin  &  Paige  v.  Water- 
man 494 
Edgell,  Clark  v.  108 
Eggleston,  Barker  &  Co., 

McDonald  &  Mills  t^.         154 
Eggleson  v.  Battles  548 

Ellsworth,  Strong  v.  866 

Ennos  v.  Pratt  630 

Estate  of  Holmes,  Holmes  v.  586 
BxparUy  Howard  205 

Fanners  &  Mechanic's  Bank 

V.  Rathbone  19 

Farmers  &  Mechanic's  Bank, 

Haswell  v.  100 

Farr  v.  Stevens  299 

Farr,  Davis  v.  592 

Faulkner  v.  Hebard  452 

Field,  Admr.,  Weatherhead 

et  aL  V.  665 

Fletcher  v.  Cole  170 

Foster,  Collamer  t^.  754 

Gage  et  aL,  Swif^  Admr.  v.  224 
Gassett  v.  Sargeant  424 

Groddard,  Hapgood  v,  401 

Groodrich  v.  School  District 

No.  1.  in  Fairfax  115 

Goodenough,  Stevens  et 

al.  t;.  676 

Goodrich,  Turner  et  aL  v.  707 
Goss  &  Delano,  Witherell  v.  748 
Griswold  &  Trustee,  Wires 

&  Peck  V.  97 

Griswold,  Darand  t;.  48 

Hammond  et  al.,  Paige  v.  875 
Hammond  v.  Chamb^lin  406 
Hapgood  V.  Goddard  401 
Hart  et  aL  v.  White  260 
Haswell  v.  Farmers  8c  Me- 
chanic's Bank  100 
Haskins  et  al..  Small  v.  209 
Hatch  V.  Robinson  &  Co.  787 
Hatch  V.  Wade  787 
Hauxhurst  v.  Hovej  544 
Hajden  v.  Johnson  768 
Hebard,  Faulkner  v.  452 
Hemmenwaj  et  al.,  Merriam, 
Admr.  v.  565 


Hibbard,  Peck  v.  698 

Hill  V.  Hovey  et  aL  109 

Hill  V.  Morey  178 

Hobart  &  Trustee,  Shei^ 

man  v.  60 

Holibes,  West  v.  580 

Holmes  v.  Estate  of  Holmes  536 
Holton,  Doolittle  et  al.  v.  588 
Hough  V.  Patrick  435 

Hovey,  et  aL,  Hill  v.  109 

Hovey  v,  Nlles  541 

Hovey,  Hauxhurst  r.  544 

Howard,  JExparte  205 

Hulett  V.  Soullard  295 

Hulett,  Paris  v.  808 

Humphrey  &  Wife  v.  Kas- 

son  760 

Hurlbut  &  Hodges  v.  Chit- 
tenden 52 
Hutchinson  et  ux.,  Robinson, 

Exr.  V.  38 

Hyde  v.  Cooper  552 

Johnson,  Rood  et  aL  v.  64 

Johnson,  Hay  den  v,  758 

Judd,  Wills  &  Fairbanks  v.  617 


Easson,  Humphrey  & 

Wife  V. 

760 

Eendrick  v.  Tari>ell 

416 

Kent,  Stevens  v. 

508 

Kidder  v.  Morse 

74 

Kimball  v.  Rut  &  Burl.  R  R. 

Co. 

247 

LaBore,  State  v. 

765 

Learned,  Barton  v. 

192 

Leach,  Powers  et  al.  v. 

270 

Linsley  v.  Lovely 

128 

Lincoln  v.  Thrall 

804 

Loomis  &  Jackson  v.  Loomis  198 
Loomis,  Loomis  &  Jack- 
son V,  198 
Lovely,  Linsley  r.  128 
Lyman  et  al.  t>.  Orr  &  Trus- 
tees 119 

Magoon  et  al.,  McDuffie  v.  518 
Malarkee  et  aL,  Chaffee  v.  242 
Martin  v.  Eames  &  Bellows  476 


TABLE  OF  CASiBS  REPORTED. 


Mason  v.  Potter  722 

Maynard  &  Edmunds  v. 

Briggs  94 

McDaniels  v.  Robinson  316 
McDonald  &  Mills  v.  Eggles- 

ton.  Barker  &  Co.  154 

McDaffie  v.  Magoon  et  aL  518 
McFarland,  Benton  v.  6J0 

Meech,  Smith  v.  238 

Merriam,  Admr.  v.  Hemmen- 

way  et  al.  565 

Merrill  &  Trustees,  PedL  & 

Co.  V.  686 

Miller  et  al.,  Washington  Co. 

Mut.  Ins.  Co.  V.  77 

Montgomery,  Thayer  v.  491 
Morse,  Kidder  v.  74 

Morey,  Hill  v.  178 

Morse,  Robinson  v.  392 

Morrison  r.  Cummings  486 

Morgan  et  aL  t;.  Barker  et  aL  602 
Mount  Holly,  Rocking- 
ham r.  653 
Munson  et  al.,  Penniman  et 

aL  V.  164 

Muasey  et  aL  r.  Noyes  et  aL  462 

Nelson  r.  The  Vermont  & 

Canada  R.  R.  Co.  717 

Nelson  et  aL,  Wires  Sc 

Peck  V.  13 

Nevins,  Rix,  Admr.  v.  384 

Niles,  Hovey  v.  541 

Noyes  et  aL,  Mussey  et  al.  v.  462 

Oaks,  Briggs  v.  138 

Orr  &  Trustees,  Lyman  et 
aLr.  119 

Paige  r.  Hammond  et  aL  875 

Paris  V.  Hulett  308 

Parker,  State  v.  357 

Patrick,  Hough  v.  435 

Peck  et  aL  v.  Walton  82 

PeckeU  et  al.,  Shaw  v.  482 
Peck  &  Co.  V.  Merrill  & 

Trustees  686 

Peck  V.  Hibbard  698 
Peeler  r.  Stebbins  &  Ken- 

ney  644 


Penniman  et  al. «.  Munson 

et  aL  164 
Peny,  Admr.  of  Reed, 

Smith  V.  279 

Phelps  v.  Williamson  230 

Porter  v.  Vaughn  et  aL  624 

Potter,  Mason  v.  722 

Powers  et  al*  v-  Leach  270 

Pratt,  Ennos  v.  .  630 

Rathbone,  Farmers  &  Me- 
chanic's Bank  v.  19 
Rand  et  al.  v.  Townshend  670 
Rhodes  et  aL,  Taylor  v.          57 
Robinson,  Exr.  v,  Hutchin- 
son et  ux.                           38 
Robinson,  McDaniels  v.  316 
Robinson  v.  Morse  392 
Robinson  &  Co.,  Hatch  V.  737 
Rockingham  v.  Mount  Hol- 
ly 658 
Rogers,  Somers  et  al.  v.  585 
Rood  et  aL  v,  Johnson  64 
Rowell,  Downer  v.  397 
Rix,  Admr.  v.  Neyins  384 
Rut  &  BurL  R  R.  Co.,  Kim- 
ball V.  247 
Rutland  et  aL,  Taylor  et 
aL  r.  818 

Sargeant,  Gassett  v.  424 
School  District  No.  1,  in  Fair- 
fax, Groodrich  t^.  115 
Shaw  V.  Peckett  et  al.  482 
Sherman  v.  Hobart  &  Trus- 
tee 60 
Sherman,  Chaffee  t;.  287 
Shepard  r.  Briggs  149 
Slate  V.  Barker  et  aL  647 
Small  V.  Haskins  et  aL  209 
Smith  V.  Meech  233 
Smith  V.  Perry,  Admr.  of 

Reed  279 

Somers  et  al.  v.  Rogers  585 

Soullard,  Hulett  v.  295 
Spear  v.  Stacy  61 

Stacy,  Spear  r.  61 

State  V.  Parker  357 

State  V.  LaBore  765 

Stevens  t;.  Kent  508 


8 


TABLE  07  CASES  KEPORTED. 


644 


Tyler,  Swain  v. 


9 


Vaughn  et  al.,  Porter  v. 
Vermont  Cenu  B.  R.  Ca, 
Duxbiuy  9. 


624 
751 


Stevens,  Fair  v. 
Stebbins  &  Kennej,  Peel* 

erv. 
Stebbins  &  Kennej,  "But- 

rows  V.  659 

Stevens  et  al.  v.  Goodenoagfa  676 
Stowe  V.  Brookfield  524  Wade,  Hatch  v.  737 

Strong  V.  Ellsworth  866  Walton,  Peck  et  aL  v.  82 

Startevant,  Tarbell  ih  51d  Walker,  Smith  &  Co.  v.  Bar- 

Swain  v.  lyier  9     keretaL  710 

Swifk^  Admr.  v.  Gage  et  aL  224  Washington  Co.  Mut  Ins.  Co. 


Tarbell,  Eendrick  v.  416 

Tarbell  v.  Sturtevant  513 

Taylor  t;^  Rhodes  et  al.  57 

Taylor  et  aL  v.  Ruthind  etaL  313 
Taylor,  Todor  et  aL  t;.  444 

Taylor  et  al.,  Allen  v*  999 

Thayer  v,  Montgomery         491 
The  Vermont  &  Canada  R.  R 

Co.,  Nelson  v.  Ill 

Thompson,  Baxter  v.  559 

Thompson,  Bruce  &  Wife  v.  741 ,  Wills  <&  Fairbanks  v.  Jadd 


V.  Miner  et  aL  77 

Waterman,  Eastman  & 

Paige  V.  494 

Weatherhead  et  aL  r.  Field, 

Admr.  660 

Westv.  Hobnes  530 

Wheelock  v.  Archer  et  aL    380 
White,  Hart  et  aL  v. 
Whitingham,  Dahrymplev. 
Williamson,  Phelps  i^ 
Wiley,  Burt<m  ». 


348 


Thrall,  Lincohi  v.  304 

Townshend,  Rand  et  al,  v.  670 

Tador  et  al.  v.  Taylor  444 

Tamer  et  aL  r.  Goodrich  707 


430 
617 
Wires  &;  Peck  «.  Nelson  etal.  13 
Wires  &  Peck  v.  Griswold  & 

Trustee  97 

Witherell  v.  Goss  &  Delano  748 


CASES 

ABGUED  AJUD  DETEBMINED 
nr  THE 

SUPREME   COURT 

OF  THS 

STATE   OF   VERMONT, 

FOR  THS 

COUNTY  OF  CHTTTENDEN, 
Decsmbsb  Term,  1853. 


PBESEKT, 
Hon.  ISAAC  F.  KEDFIELD,  CmsF  Jttbob. 
Hoir.  PIEBPOINT  I8HAM, 
How.  lilLO  L.  BENNETT, 


1.) 


Assistant  Judges. 


Mabcitb  SwAor  «.  Orlui  Ttlbb. 

BootAoeatmi.  ParmU  and  OMUL  Ths parent lidbkforneeeam 
sariet  Jurnuhed  minor  soUf  tjfier  cotUraeiy  bg  uhich  h$ga»6th9 
mmhuUnmyOiu^jnMeaiian  pf  tia  same^  in  cmiain  eoiei. 

What*  fbsb  fiither  had  gimfaii  minor  wn  tefiTe  to  aot  for  UumU;  and  bad  madt 
publication  of  the  fact,  and  that  ha  would  not  thereafter  pay  any  debta  of  tbt 
•00,  and  the  son  returned  bo  his  fiither*s  honse  sick,  and  the  plaintiff's  charget 
vera  for  necesaary  medical  services  rendered  the  son,  upon  the  credit  of  tha 
htiuTy  and  in  good  fUtb  chai|^to  him  at  the  time,  and  the  father  knew  of  thi 
semcea  being  rendered  and  did  not  object,  U  wa$  held,  that  the  law  impliea  a 
promise  to  pay,  though  the  fieither  did  not  assent  to  the  serTices  being  done  on 
his  credit,  either  expressly  or  impliedly,  in  fact 
XXVI  2 


10  CHITTENDEN  COUNTY, 

Swain  «.  Tyler. 

And  U  wa$  heldf  that  this  rested  on  the  general  ground,  that  while  one's  minor 
children  remam  a  part  of  the  father*s  family  and  honsehold,  andreeeiTO  neces* 
series,  with  the  knowledge  of  the  father,  and  without  objection,  on  his  part,  it 
IS  the  same  thing  as  if  he  receired  them  himaelf,  or  his  wife  received  them. 

Book  Account.  Judgment  to  account  was  rendered  in  the 
County  Court,  and  an  auditor  was  appointed,  who  reported  the  fol- 
lowing facts: 

That  in  September,  1848,  the  defendant  made  a  contract  with 
his  minor  mm,  Lewis  Tyler,  who  was  then  about  nineteen  years  of 
age,  upon  the  consideration  of  twenty  dollars,  by  which  he  relin* 
quished  to  said  son  all  the  future  earnings  of  said  son  up  to  his 
majority,  and  said  son  promised  to  take  care  of  himself,  and  call 
upon  his  father  for  no  further  aid. 

That  in  October,  1848,  the  defendant  published  in  the  Bur^ 
lington  Sentinel,  a  newspaper,  which  then  circulated  to  some  ex- 
tent, in  the  town  of  Essex,  where  the  parties  resided,  a  notice, 
stating  said  contract,  and  stating  that  the  defendant  would  not  pay 
any  debts  of  the  son's  contracting  thereafter. 

That  Lewis,  the  son,  in  pursuance  of  said  contract,  left  his  fath- 
er's house  in  Essex,  and  worked  about  on  his  own  account  in  va- 
rious places,  until  just  before  the  time  of  the  first  visit  of  the  plain- 
tiflT,  in  October,  1849,  when  the  said  Lewis  was  taken  ill,  and  went  * 
to  his  father's,  the  defendant's  house,  and  continuing  ill,  on  the  17th 
day  of  October,  1849,  in  the  absence,  and  without  the  knowledge 
of  the  defendant,  sent  one  of  his  brothers,  (another  son  of  the  de- 
fendant,) for  the  plaintiff,  who  was  a  physician.  The  brother  there- 
upon went  to  the  plaintiff's  house,  and  the  plaintiff  being  absent, 
left  a  general  request  for  the  plaintiff  to  oome,  professionally,  to 
the  house  of  the  defendant,  without  stating  who  was  sick.  The 
plaintiff  on  his  return  soon  after,  received  the  message  and  went 
to  the  defendant's  house  and  found  the  said  Lewis  ill,  (the  defend 
ant  being  still  absent  at  said  first  visit,)  and  administered  to  him 
as  his  necessities  required,  upon  that  occasion  and  the  occasions 
stated  in  the  account,  in  good  faith,  and  upon  the  credit  of  the  de- 
fendant, making  said  charges  to  the  defendant  from  time  to  time. 

That  nothing  was  said  between  8aid  Lewis  and  the  plaintiff  as 
to  paying  for  said  attendance,  nor  between  the  plaintiff  and  de- 
fendant, although  the  defendant  was  sometimes  at  home  when  the 
plain  iff  came  on  said  visits,  nor  did  the  defendant  know  that  the 
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plaintiff  was  imiking  the  said  visits  ou  his  credit^  and  that  he  did 
not  assent  to  the  same ;  and  the  said  Lewis  had  no  authority  in  fact, 
to  emploj  the  plaintiff  on  the  credit  of  the  defendant 

Thai  the  plaintiff  had  no  knowledge  of  .the  said  i^greement  be* 
tweea  said  defendant  and  said  Lewis,  or  of  said  notice  published 
Ij  the  said  defendant.  That  at  the  time  the  plaintiff  made  said 
Tisits,  the  said  Lewis  was  a  minor,  about  twenty  years  old. 

The  County  Court  accepted  the  report  of  the  auditor,  and  ren- 
dered judgment  thereon  for  the  plaintiff  \ 

Exceptions  by  defendant.  J 

Underwood  ^  Hard  for  defendant, 

Lisisted,  that  the  relation  existing  between  the  defendant  and 
his  minor  son,  is  not  alone  sufficient  to  make  the  former  chargea-^ 
Ue  for  the  debts  of  the  latter,  ev^i  for  necessaries.  I 

To  render  the  lather  liable  on  the  contracts  of  the  son,  the  same  i 
fiu^  mnst  be  shown  as  would  be  required  to  charge  any  other  per- 
sons, viz :  that  the  son  had  authority,  either  express  or  implied,  to 
pledge  the  credit  of  the  &ther,  or  that  the  fiither  afterwards  assent* 
ed  to  or  adopted  the  contract ;  and  whether  such  authority  or 
adoptioii  was  shown,  was  a  question  oi  fact  exclusively  within  the 
province  of  ihib  auditor.  Gordon  v.  Potter,  17  Vt  348.  Mortis 
more  v.  Wright,  6  M.  &  W.  482.    Bing.  on  Infancy,  87.    (Note.) 

A,  P.  Hodge$  for  plaintiff 

Insisted,  that  to  the  perfonning  of  the  services,  for  which  a  re- 
covery is  sought,  the  assent  of  the  defendant  most  clearly  appears ; 
and  the  court  have  but  to  sustain  the  doctrine  laid  down  in  the  17th 
Vt 

From  the  report,  circumstances  appear  which  fully  justified  the 
plaintiff  in  presuming  that  he  was  in  the  employment  of  the  de- 
fendant, and  these  dreumstances  were  within  the  knowledge  of  the 
defendant,  and  it  was  incumbent  upon  the  defendant  to  have  re- 
hated  the  presumption  of  his  assent  in  some  manner,  either  by 
iror^.  or  deed,  if  he  desired  to  throw  off  his  liability. 

The  case  shows,  that  the  credit  was  given  exdueivefy  to  the  de- 
Cendant,  in  good  foith. 

The  opinioii  of  the  court  was  delivered  by 
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Redfield,  Ch.  J.  The  only  question  here  is,  whether  the 
plaintiff  can  recover  for  medical  attendance  upon  defendant's  mi- 
nor son,  who  was  at  the  time  at  his  house  sick,  the  defendant  hav- 
ing given  him  leave  to  act  for  himself,  and  having  made  publica- 
tion of  the  fact^  and  that  he  would  not  thereafter  pay  any  debts  of 
the  son.  The  report  states  that  the  plaintiff's  charges  were  for 
necessary  services  rendered  the  son  upon  the  credit  of  the  defend- 
ant, and  in  good  faith  charged  to  him  at  the  time.  The  fother 
(knew  of  the  services  being  rendered,  and  made  no  objection,  but 
did  not,  as  the  auditor  says,  assent  to  their  bemgdoneonhis  credit, 
either  expressly  or  impliedly,  in  fact 

Under  these  circumstances  the  only  question  is,  whether  the  law 
implies  a  promise  to  pay — ^we  think  it  does,  on  the  general  ground, 
ithat  while  one's  minor  children  remain  a  part  of  his  fomily  and 
Ihousehold,  and  receive  necessaries,  with  the  knowledge  of  the  fath- 
fer  and  without  objection,  on  his  part,  it  is  the  same  thing  as  if  he 
received  them  himself,  or  his  wife  received  them.  There  was 
nothing  in  the  case  known  to  plaintiff,  to  raise  any  doubt  of  the 
defendant's  being  bound  to  pay,  and  expecting  to  pay,  as  there  is 
when  the  patient  is  not  a  child,  or  is  of  age.  Li  such  cases  the  foth- 
er  is  not  expected,  as  a  matter  of  course,  where  he  makes  no  objec- 
tion, to  assent  to  the  services.  He  may  intend  to  pay,  or  he  may 
not  If  the  &ther,  for  any  reason  had  taken  it  into  his  head,  that 
he  would  not  have  the  plaintiff  attend  upon  his  son,  or  not  upon 
Us  credit,  and  the  plaintiff  had  persisted,  or  had  performed  the 
services  upon  the  credit  of  the  son,  and  then  attempted  to  charge 
the  father,  the  case  might  merit  a  different  consideration;  but  here 
It  seems  to  us  nothing  exists  to  raise  a  doubt, that  theplaintiff  was 
fairly  justified  in  performing  the  services,  on  the  credit  of  defend- 
ant, and  in  supposing  the  defendant  so  understood  the  matter  at 
the  time.  The  County  Court  seemed  to  have  so  viewed  the  mat- 
ter, and  this  judgment  is  affirmed. 
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Wnos  &;  PscK  v.  Ghablbs  L.  Nelbok,  B.  Batchelber, 
A*  Waters  and  L.  J.  Gibson. 

J^ecbmnU.    Mortgager  and  M6rtgagee$*    A  $uh$equeni  Mortgagee 
in  eertam  eaeee  eon  recover  rente  andprofiU.    JXedadmer* 

Tke  aMffigasor  !•  regarded  ia  ffalf  Stete,  after  the  law  day,  aa  a  ^piad  tenant  to 
hit  moitgagae,  and  if  he  execute  two  or  more  sacceedTe  mortgages  to  different 
penons,  he  Is  as  mnch  estopped  to  deny  the  title  of  the  subordinate  mortgagees, 
as  of  the  fint ;  and  his  deed  eetops  him  from  setting  up  an  outstandiBg  title  in 
astHmfn*,  or  of  defeadhig  himaalf  iiy  means  of  that  title,  untU  ha  has  fint 
iomaJUe  aonendered  fte  possession. 

B  b  the  duty  of  the  mortgagor  to  snirender  to  either  mortgagee,  on  notice,  and  if 
he  do  not*  he  thereby  becomes  »wmigdoer,aadliahle  to  pay  rents  sad  proflta, 
to  soma  one  of  the  mortgsgees. 

The  mortgagee  naay  veeofer  rents  and  pvoAts,  by  way  of  damages,  in  cgecfment, 
eithsr  against  the  mortg»gDr,  or  any  one  In  possession,  elaimmg  title  under  him; 
and  when  the  prior  mortgagee  gives  no  notice,  the  subsequent  mortgagee  may 
recover  rents  and  profits  from  the  service  of  his  wnt,  or  notice. 

Aod  where  the  mortgagor  and  his  tenants  hold  in  severalty,  the  mortgagee  may 
recover  a  joint  judgment  against  the  tenants  and  mortgagor,  in  possession  of 
still  another  portion,  fbr  the  rents  and  profits  of  the  whole,  if  the  tenants  who 
Imid  m  sevendty  do  not  separate  in  their  defence,  by  a  diselaimer. 

EiscTiosHT  fer  oectain  premises  in  Burlingtoo.  Flea,  thegen- 
«nl  issae,  and  trial  by  the  court. 

On  trial  it  appeared  that  the  premises  in  question  was  a  build- 
ing in  Church  Street,  in  Burlington,  the  lower  story  of  which  was 
divided  into  two  diops  er  stores  iioiiting  upon  the  street,  and  that 
the  defendants,  Nelson,  Waters  and  Gibson  only  occupied  one  of 
these  shops  under  lease  from  defendant,  Batchelden 

It  aboappeared,  that  said  Batehelder  and  one  Beach,  mortgaged 
ihe  premises  described  in  the  declaration  to  the  plaintifb,  by  deed 
43t  Augusts,  1850,  with  full  corenantsof  warranty  and  against  io- 
cumbtanees;  the  said  deed  was  recorded  August  10, 1850.  The 
mortgage  was  given  to  secure  a  bond  executed  by  the  said  Batch- 
^der  and  Beach,  under  date  of  April  15, 1850,  to  the  plaintifl&  in 
Ihe  penal  sum  of  two  thousand  dollars,  to  indemnify  them  for  sign- 
ing and  endorsing  notes  for  said  Batehelder.  That  before  the  giv- 
ing of  the  notice  hereinafler  mentioned,  said  Batehelder  and  Beach 
became  indebted  to  the  plaiatifib  under  said  bond  and  mortgage, 
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in  not  less  than  two  thousand  dollars,  for  notes  which  the  plaintift 
had  endorsed  and  signed  for  said  Batchelder,  and  been  compelled 
to  paj  and  take  up  with  the  knowledge  of  said  Batchelder  and 
Bc^b  before  the  notice,  and  that  no  part  of  said  indebted- 
ness has  been  paid  to  them.  Beach  left  the  premises  before  giv- 
ing the  notice,  and  that  Batchelder  has  remained  in  possession 
since  the  mortgage,  and  hj  his  deed  of  March  27, 1852,  executed 
and  acknowledged  in  common  form  he  leased  to  said  Nelson  a  part 
of  the  premises  for  a  term  of  two  years  from  April  1,  1852,  at  a 
specified  rent ;  that  since  the  lease  Batchelder  has  been  in  posses- 
sion of  all  the  premises,  except  what  he  leased  to  said  Nelson. 
That  at  the  last  mentkmed  date,  said  Nelson  sublet  the  portion  of 
the  premises  leased  of  said  Batchelder  to  said  Waters,  and  the 
same  day  said  Waters  sublet  to  said  Gibson  a  portion  of  what  was 
leased  to  him  by  said  Nelson;  and  Waters  and  Gibson  have  under 
their  several  leases  been  in  possession  since  the  leases  were  executed 
to  them,  paying  rent  from  time  to  time,  before  and  since  the  giving 
of  said  notice,  upon  the  respective  leases  to  them. 

That  on  the  19th  day  of  August,  1852,  the  plaintifi  notified 
the  defendants  that  they  were  mortgagees  of  the  premises,  and 
that  the  condition  of  their  mortgage  had  been  broken,  and  request- 
ed them  to  surrender  to  them,  the  plaintifis,  the  premises  forth- 
with. That  the  defendants  refusing  to  surrender,  the  plaintiffs  af- 
terwards brought  this  suit,  and  claim  to  recover  seizen  and  pos- 
session oi  the  premises,  also  the  rents  and  profits  thereof  since  said 
notice. 

It  also  appeared,  that  prior  to  the  execution  of  the  mortgage  to 
the  plaintifb,  said  Batchelder  executed  a  mortgage  of  the  premises 
to  one  T  R.  Fletcher,  and  one  to  B.  Tonsley,  to  secure  debts  due 
them  respectively,  which  are  outstanding;  and  the  condition  of 
each  of  the  two  mortgages  last  mentioned,  was  broken  when  said 
notice  was  given.  That  the  amount  of  the  Fletcher  mortgage  is 
not  less  than  $1400,  and  that  of  Tousley  not  less  than  $500 ;  and 
neither  Fletcher  or  Tousley  or  any  one  under  either  d  them  has 
notified  or  required  either  of  the  defendants  to  pay  to  him,  or  ac- 
count to  him  for  the  rents  or  profits  of  tiie  premises,  or  to  surren- 
der possession  thereof,  nor  has  either  of  the  defendants  attorned 
to  said  Fletcher  or  Tousley  or  either  of  them. 

The  defendants  dauned  that  the  plaintifli  were  not  entitled  to 
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reoorer  rents  and  profits ;  and  that  if  so  entitled  tbe  judgment  for 
possession  against  Nelson,  Waters  and  Gibson,  should  only  be  for 
the  portion  of  the  premises  so  txxnipied  bj  them  as  aforesaid,  and 
fixr  the  rents  of  dmt  pordoa  of  the  premises  only. 

The  Coimtj  Court,  March  Term,  1858 — ^Peck,  J,,  prending 
■  rendered  judgment  for  the  plaintiA  against  all  the  defendants 
jointlj  for  the  whole  premises,  and  the  rents  and  profits  of  the 
whole  fiom  the  giving  of  notice  by  the  plaintiflb  till  the  time  of 
tziaL 

To  this  decision  the  defendants  excepted. 

Pke^^  (;Astt0fufett  for  defendants. 

L  The  plaintifis  being  third  mortgagees,  and  both  the  previous 
mortgages  bdng  outstanding  and  absolute,  are  not  entitled  to  re- 
cover rents  and  profits.  It  is  universally  held,  except  in  Vermont, 
that  even  the  first  mortgagee  is  not  entitled  to  rents  or  mesne  profits, 
until  entry  or  judgment  of  foreclosure.  15  Mass.  268.  1  Pick. 
87.  19  Pidc.  525.  25  Pick.  841.  6  Barbour,  188.  8  Pick. 
459.  5  Carr.  556.  1  Eng.  Law  &  Equity,  460.  2  Eng.Law 
&  Equity,  842.  And  such  is  clearly  the  result  of  the  general 
principles  appHcable. 

In  this  State,  a  difierent  rule  has  been  applied  in  favor  of  the 
first  mortgagee,  against  the  assignees  of  the  mortgagor;  but  has 
never  been,  and  certainly  never  ought  to  be  extended  to  them. 
Alhertan  v.  Bankj  1  Ohio  829.  And  in  the,  case  of  CbKiu  v, 
GibsoM  eiaLf5  Yt  243,  it  was  held  that  a  second  mortgagee  mi- 
der  these  circumstances  could  not  recover  rents. 

In  the  case  of  OatUn  v.  Ferrti  et  oLf  tried  before  Judge  Bsir- 
szTT,  in  Franklin  County,  the  same  decision  was  made  and  acqui- 
esced in  by  Mr.  Smalley  for  the  plaintiff. 

The  recovery  of  rents  and  profits  in  ejectment,  takes  the  place 
in  this  State  of  the  action  of  trespass  for  meene  profits,  which  is 
an  equitable  action  and  subject  to  equitable  defence.  Murraif  v. 
GcuoeneuTj  2  Johns,  Ca.  488. 

IL  If  the  lessees  are  liable  for  rents  at  all,  it  is  only  in  respect 
of  the  portion  of  the  premises  which  they  occupied.  The  plea  of 
the  general  issue,  puts  the  plaintiff  upon  proof  of  defendants  pos- 
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SU9mh9  y.  GW^  el  a/.,  8  Yt  448«  And  for  the  pmpoBeB  of 
this  qaestion  no  disclauner  was  necessarj. 

ThelesBees  are  liable^  if  at  all,  not  as  trespassers  for  damagesy 
but  as  tenants  for  rent^  due  the  plaintiift  nnd^  their  notioe  to  that 
effect  If  thej  oonld  eren  be  regarded  as  trespasseis^  the  notioe 
was  a  waiver  and  affinned  and  anthori^  their  tenancy. 

The  disdaimer  is  a  statute  plea,  for  a  special  purpose  having  no 
similar  effect  at  common  law,  and  applies  to  the  questioii  of  tiU% 
not  that  of  rent. 

W.  F.  Pseiand  I7h<&rim>o<?^  JSbnf  forplaintifis. 

The  mortgagor  and  those  who  claim  under  him  are  estopped  by 
the  covenants  in  the  deedj  from  setting  up  an  older  title  in  a  prior 
mortgage. 

The  defendant,  Batchelder,  deeded  the  premises  in  question  to 
the  plaintiffs,  and  covenanted  that  thej  were  free  and  dear  of  all 
incumbrance,  and  the  other  defendants  hold  bj  a  lease  from  Batch- 
elder  executed  subsequently ;  and  they  cannot  set  up  a>  prior  in* 
cumbrance  to  defeat  the  plaintiff's  title. 

The  defendants  plead  jointly  not  guilty,  and  none  of  them  made 
any  disdaimer,  and  the  judgment  against  them  all  jointly  was  * 
proper.    MarthaU  v.  Woodj  5  Vt  250. 

When  there  is  a  prior  mortgage,  any  subsequent  mortgagee  may 
enjoy  the  security  till  the  prior  creditor  claims  it  Othertnse^  they 
would  be  lost  to  both  creditors.  Stanbury  v.  Dean,  Brayt  166. 
Jikinscn  v.  Burt  et  ql^  1  Aik.  829.  Baheoch  v.  Kennedy,  1  Yt 
457.    I^ffnan  v.  Mtnoer  et  cd^  6  Yt  845. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  Ch.  J.  This  is  an  action  of  ejectment  in  favor  of 
a  subsequent  mortgagee,  against  the  mortgagor  and  his  tenants  of  a 
portion  of  the  premises  in  severalty.  The  mortgagor  is  regarded 
in  this  State,  after  the  law  day,  as  a  ^cut  tenant  to  his  mortgagee, 
and  we  are  not  aware,  that  it  has  ever  been  doubted,  that  if  he  ex- 
ecutes two,  or  more  successive  mortgages,  to  different  persons,  he 
IB  as  much  estopped  to  deny  the  title  of  the  subordinate  mort- 
gagees^  as  of  the  first  His  deed  stops  him  from  denying  the  title 
of  either,  or  setting  up  an  outstanding  title  in  a  stranger,  or  of  de- 
fending himself  by  means  of  that  title,  until  he  has  first  h(ma  fiim 
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■umnderedihe  poBseMum.    Bmd,  Jdmr.  r.  SktfUg^  ^  Yi.  902. 
Omm  Y.  Mrnaan,  9  YL  87. 

This  qoMtkm  has  kag  been  ooDBiderecl  as  aetded  ia  this  State. 
Iliere  ia,  m  &ct,  no  sodi  title  in  the  flxat  mortgagee,  as  to  defeat 
Ihe  aabteqnent  one's  right  of  reoovery  in  ^^ectmen^  against  the 
aaortgagor,  and  his  tenantSy  and  if  there  was,  the  mortgagor  is 
estopped  from  setting  it  up  against  his  own  mortgagee.  It  is  the 
datj  of  the  mortgagor  to  surrender  to  either,  on  notice,  and  if  be 
do  notyhe  tfierebj  becomes  a  wrong  doer,  and  liaUe  to  pay  rents 
and  profits,  to  some  one  of  themortgagees  npongensfal  prineiplesi 

IL  A  question  is  made  here,  whether  the  rents  and  profits  cam 
be  reoovered,  by  a  snbordinate  mor^agee.  Upon  principle  it 
woaU  seem,  that  it  shoold  be  so.  His  title  is  good  against  the 
mortgagor,  his  assignee,  or  tenants;  And  aside  fimn  the  qoestfam 
of  the  prior  mortgages,  it  has  been  held,  that  he  may  reoover  mem$ 
profits  of  the  assignee  of  the  mortgagor.  Jliwisofi  v.  Burt  M  al^ 
lA]k0ns,dS9;  also  against  his  tenants.  Babeockr.  JEmtmfyjl 
Yt  457.  ThoB  most  be  the  same,  as  a  reeoveiy  agaia«t  the  mort* 
gsgor  himsel£  And  aooordin|^y  it  has  been  rq^arded  as  setttodi 
since  tiie  case  in  Aikens'  B.,  tiiat  the  mortgagee  may  reeorer  rents 
and  profits,  by  way  of  damages  in  ejectasent,  either  against  tibe 
amrtgagor,  or  any  one  in  possession^  claiming  title  wider  hiau 
And  we  think  npon  general  principles,  the  rig^t  to  reeorer  the 
premises  and  hold  the  nse,  which  seems  to  be  accorded  to  thesiib* 
ordinate  mortgagee,  in^olres  Tirtaaliy  Ifae  right  to  reeoTer  rents 
and  profits,  from  the  tune  notice  is.giTen  t«  &e  mortgagor.  It 
would  be  veiy  nnreasonable  if  it  were  not  so^  since  confessedly  the 
snbordinate  mortgagee  is  ordinarily,  the  only  one  in  interest  hi  the 
question.  The  prior  mortgagees^  not  moving,  are  presumed  to  be 
iUUy  secured,  and  to  have  no  interest  in  leonring  the  rents.  The 
last  mortgagee,  whether  he  intend  to  redeem  ornot,iB  then  theon* 
ly  one  in  interest  in  the  rents.  It  is  admitted  on  all  himds,  that 
^mortgagor  has  no  right  to  withold  them  from  the  mortgagees.  If 
no  suit  is  brought,  or  notice  given  by  the  prior  mortgagees  to  the 
mortgagor  to  pay  rents  to  them,  as  in  this  case,  it  is  certain  lAeycaiw 
not  recover  them,  and  if  a  recovery  IB  denied  to  the  plaintiff  here,  the 
mortgagor  retains  them  himself,  in  spite  of  the  only  one  interested  to 
recover  them.  And  if  the  first  mortgagee  takes  them  at  any  lame 
to  himself  that  is  the  same  thing  to  the  last  mortgagee,  as  if  he 
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had  them  himflelf^  since  thejr  are  thus  made  to  go  to  reduce  the 
burden  upon  the  land,  and  virtuallj  to  enoie  to  the  ultimate  bene- 
fit of  all  the  mortgagees.  But  if  the  prior  mortgagee,  make  no 
such  claim,  then,  if  the  last  mortgagee  brings  suit,  and  is  entitled 
to  reoorer,  in  ejectment,  he  must  by  tibe  statate  recover  rents  and 
profits,  unless  in  some  way  they  are  secured  to  another,  or  are 
held  as  in  OoUins  v.  CHbtofiy  5  yt.24d.  Thatwas  the  only  ground 
upon  which  the  recovery  was  denied  them.  But  in  that  case  the 
second  suit  was  brought  after  the  first  mortgagee  had  recovered  a 
judgment,  and  within  one  month  of  the  time  of  the  expiration  of 
the  time  of  redemption,  and  the  court  very  properly  held,  that  the 
right  to  tneMns  profits  was  secured  to  the  first  mortgagee,  from  the 
time  of  bringing  his  suit,  wluch  we  are  not  inclined  to  question. 
And  perhaps  even  notice  to  the  mortgagor  to  pay  rents  would 
have  the  same  effect  But  when  no  notice  is  given,  as  in  the 
present  case,  we  think  thesubsequent  mortgagee  may  recover  rents 
and  profits,  from  the  service  of  his  writ,  en*  notice.  But  whether 
if  the  first  mortgagee  waives  his  claim  for  rents  and  profits,  the 
aubsequent  mortgagee,  having  given  notice  for  the  same  time,  may 
not  recover  them,  it  is  not  necessary  to  decide.  After  the  judg- 
mei^,  and  while  the  time  of  redemption  was  running,  clearly,  the 
first  mortgagee  might  have  enforced  his  ri^t  to  rents  and  profita» 
which  was  really  the  only  question  decided  by  the  court,  in  that 
case. 

IIL  But  it  is  daimed  he  cannot  in  a  case  where  the  tenants  of 
the  mortgagor  hold  in  severalty,  recover  a  joint  judgment  against 
them  and  the  mortgagor,  in  possession  of  still  another  portion  for 
the  rents  and  profits  of  tho  whole.  This  may  not  be  strictly  just. 
But  since  the  statute  provides  in  express  tenns  for  tenants  who 
hold  in  severalty  to  separate  in  their  defence,  by  a  disclaimer,  and 
thus  compel  the  plaintiff  to  take  separate  judgments  against  them, 
it  has  been  held,  that  when  they  omit  to  sever  in  this  mode,  they 
must  stand  or  fiUl  together. 

Judgment  affirmed* 
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[Decided  in  186S.] 

BBb  of  Sadiange.    LiMKty  of  acceptor.    Effket  of  the  rd$a$$ 
of  iho  dtfxwtT*    Buh  in  Equitg. 

If  a  blB  of  eicJiingB  be  drsini  and  accepted  at  a  time  when  the  drawer  has  aa 
open  aceount  with  the  acceptor,  for  good«  which  he  it  in  the  course  of  Bendin|f 
to  the  acceptor  for  sale,  and  it  appear  to  have  been  the  nndentanding  of  the 
partiee,  at  the  time,  that  tlie  biU  was  to  be  paid  bj  the  aoeeptor,  audits  amonflt 
be  entered  In  the  geaeial  acoouat,  it  will  be  treated  a»  a  bill  drawn  for  valiie^ 
imposing  npon  the  acceptor  the  primary  obligation  to  pay  it,  and  cannot  be  held 
an  accommodation  bill ;  and  its  legal  character,  in  this  respect,  wni  not  be  af- 
fected by  any  alteration  of  the  balance  of  the  accoont,  nor  by  the  feet,  after- 
wards asoertaiaedy  that  the  drawer  vaa  indebted  t6  the  aeoeptor  at  the  time  ef 

The  release  of  the  drawer,  in  each  ease,  by  the  holder,  will  not  disefaage  the  ao- 
eeptor, but  win  be  treated  as  a  relisqaiBbment,  merely,  \fj  the  holder,  of  s« 
ranch  secnilty,  which  he  had  for  the  payment  of  the  debt. 

An  endorsee,  for  valne,  of  a  bill  of  exchange,  who  became  snch  before  its  mata- 
rity,  and  in  ignoranoe  that  It  was  given  for  aeoommodation,  has  a  right  to  treat 
aQ  parties  thereon,  as  liable  to  hhn  according  to  thefar  relatlTe  positions  on  the 
bin,  and  to  regard  the  acceptor  as  the  principal  debtor,  and  the  liability  of  the 
drawer  as  collateral;  and  this  right  Is  unaffected  by  any  subsequently  acquired 
knowledge,  that  the  bill  was  given  for  accommodation.  In  such  oase  a  release 
of  the  drawer,  by  the  holder,  has  no  efieotonthe  ultimate  liability  of  the  ••- 


Andhi  this  nspoot  the  rule  is  the  same fai  equity  as  at  lew. 

AflBUMPBiT  on  two  bOb  of  exchaDge  for  $600  eadi.  The  do* 
daiBtioii  oontained  two  ooimtg.  the  first  count  was  as  follow^ : 

**  The  defendant  is  attached  to  answer  to  the  plaint^  in  a  plea 
'^  of  the  case  for  that  one  Caleb  E.  Barton  heretofore,  to  wit»  on 
''the  fifth  day  of  October,  A.  D.  1844,  at  Charlotte,  in  said  county 
''of  Chittenden,  acowding  to  the  eustom  and  usage  of  merchants 
«  from  time  immemorial,  used  and  approved  of  within  this  State^ 
^made  his  certain  bill  of  exchange  in  writing,  bearing  date  the 
''day  and  year  last  aforesaid,  and  directed  the  said  bill  of  exchange 
"to  the  said  defendant,  at  number  thirtyTfive,  Water  Street,  New 
"  York,  and  thereby,  then  and  there  requested  the  said  defendant 
'thirty  days  after  the  date  thereof,  to  pay  to  the  orderof  one  Sam* 
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<<iiel H*  Barnes,  the  smn  of  six  hundred  ddlara,  for  value  re- 
^^ceiveicl,  and  then  and  there  delivered  said  bill  of  exchange  to  the 
^said  Samuel  H.  Barnes,  which  said  bill  of  exchange  the  said  de- 
"fendant  afterwards,  to  (wit,  on  the  day  and  year  last  aforesaid, 
^^upon  sight  thereof  accepted  according  to  the  usage  and  custom 
<<of  merchants.  J&nd  the  said  Barnes  to  whose  order  the  pay- 
^  ment  of  the  said  sum  of  money  in  said  bill  of  exchange  sped- 
^  fled  was  to  be  made,  after  the  making  of  said  bill  of  exchange^ 
^and  before  the  payment  of  sfdd  sum  of  money,  to  wit,  on  the  day 
^  and  year  aforesaid,  at  the  plaoe  last  aforesaid,  according  to  the  said 
'^  custom  and  usage  of  merchants,  endorsed  said  bill  of  exchange, 
^  and  then  and  there  ordered  and  appointed  the  said  sum  of  mon- 
^ey  in  the  same  specified  to  be  paid  to  the  said  plaintiffs,  and  then 
<*  and  there  deliv^ed  the  said  bill  of  exchange  so  endorsed  as  afore- 
^said  to  the  said  plaintifis,  and  the  said  plaintiffs  aver  that  after- 
^  wards  and  when  said  bOl  of  exchange  became  due  and  payable 
^  according  to  the  tenor  and  effbet  thereof,  to  wit,  on  the  seventh 
^  day  of  November,  A.  D.  1844,  to  wit,  at  number  thirty-five,  W»- 
^ter  Street,  in  the  city  of  New  York,  in  the  State  of  New  York, 
<<one  of  the  United  States  of  America,  that  is  to  say,  at  Charlotte, 
^  aforesaid,  the  said  bill  of  exchange  was  duly  presented  and  shown 
''for  payment  thereof  to  a  clerk  in  the  store  of  the  acceptor,  ac- 
*^  cording  to  the  said  custom  and  usage  of  merchants,  and  payment 
^of  the  said  sum  of  money  in  said  bill  of  exchange  specified,  was 
^then  and  there  duly  required,  but  that  neither  the  said  defledd- 
^ant  nor  any  person  or  persons  on  behalf  of  said  defendant,  did 
^  or  would  when  the  said  bill  of  exchange  was  so  presented  and 
^idiown  for  payment  thereof,  as  aforesud,  or  at  any  time  before 
^or  afterwards  pay  the  said  sum  of  money  therein  specified,  or  any 
^  part  thereof  but  then  and  there  wholly  neglected  and  refused  so 
^to  do^  of  all  which  said  premises  said  defendant  afbrwards,  to 
^  wit,  on  the  day  and  year  last  aforesaid,  had  notice,  by  means 
^whereof  according  to  said  usage  of  merchants,  he,  the  said  de- 
^ftndanl,  then  and  there  became  liable  to  pay  to  said  plamtiA 
^eaid  sum  of  nxniey  in  said  bill  of  exchange  mentioned,  when  he 
^should  be  thereunto  afterwards  requested ;  and  iieing  so  liable^ 
^he,  the  said  defendant,  in  consideration  thereof  afterwards,  to' 
^  wit,  on  the  day  and  year  last  aforesaid,  at  the  place  aforesaid  un- 
^dertook  and  then  and  there  ftitfafully  promised  the  plaintifi  to 
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^paj  tlitta  the  said  aom  of  monidjy.m  eaid  bill  of  exchange  tpeoh 
**fied,  wh«i  he  should  be  thereimto  afterwards  requestedi" 

The  second  count  was  for  another  bill  of  exchange  for  a  IQqs 
sun,  of  which  the  fiiUowing  is  a  eopj: 

**  $600  Ghaklottb,  Yt  25th  Oct  1844. 

^Thirty  days  after  date  please  pay  to  the  order  of  Samuel  H« 
^  Barnes,  six  hundred  dollars  yalue  reoeived  and  charge  to  account 
"of  Yoursy  &c  Caleb  £•  Babtok, 

Charlotte,  Yt. 

^  To  Mr.  Henry  Baihbone,       > 

"35  Water  Street,  New  York/'  | 

And  endorsed  by  the  said  Barnes,  and  accepted  by  the  defendant. 

The  case  was  tried  March  Term,  1852 — ^Piebpoikt,  J.,  presid- 
ing.   Flea,  the  general  issue  and  trial  by  the  court 

On  the  trial,  the  plaintiffi  proved  the  drawing  and  endorsing  of 
the  bills  declared  upon,  and  their  acceptance  by  defendant  as  aver- 
red, and  that  they  were  regularly  discounted  by  them  before  their 
maturity ;  that  the  same  were  duly  protested  for  non-payment,  and 
due  notice  given  to  charge  the  drawer  and  endorser.  It  appeared 
that  no  payments  had  been  made  upon  them  other  than  what  ap- 
pear in  statement,  marked  ^  B,"  which  was  as  follows: 
Draft  due  Nov.  7, 1844,  $600 

Protest,  &&,  1  75 

Interest  to  July  10, 1846,  70  52 

Draft  due  Nov.  27, 1844^  600 

Expense,  1  75 

Interest  to  July  10, 1846,  68  19 

$1842  21 
July  10, 1846,  Oish,  612 

$780  21 
Interest  to  March  17, 1848,  86  28 


$816  49 
March  17, 1848,  Cash,  500 


$816  49 

It  appeared  from  the  depositions,  of  one  Ferguson,  and  Curtis 

Bathbone,  introduced  by  defendant,  that  prior,  and  up  to  the  acoept- 

anee  of  the  drafts,  Barton,  the  drawer,  being  in  Charlotte,  in  this 

Slate,  had  been  in  the  haUtof  consigning  cheese  to  the  defendant  at 
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New  York,  for  sale  on  oommission  and  of  drawingon  the  defendant 
for  the  proceeds,  and  that  the  latter  was  in  the  habit  of  accepting  the 
drafls.  That  the  bills  in  suit  were  so  drawn  and  accepted,  the  de- 
fendant believing,  when  the  last  mentioned  bills  were  accepted,  he 
had  enough  of  Barton's  proper^  to  meet  them ;  but  that  at  their 
maturity.  Barton  was  indebted  to  defendant  on  account  apart  from 
the  bills  in  suit,  and  the  latter  had  no  property  or  funds  in  his 
hands  of  the  former  wherewith  to  meet  them. 

That  the  bills  in  suit  are  those  charged  October  11th  and  dOth, 
1844,  in  the  defendant's  account  appended  to  the  deposition  of 
Feiguson,  and  were  respectively  accepted  at  those  dates,  and  were 
diarged  over  to  Barton  in  the  same  manner  in  which  the  other 
acceptances  were  in  the  said  account  The  defendant  also  intro- 
duced in  evidence  the  following  instrument : 
•  ^  In  consideration  of  five  hundred  dollars,  to  the  Farmers  and 
^<  Mechanics'  Bank^  paid  by  Caleb  E.  Barton,  of  Charlotte,  the 
^  said  bank  hereby  wholly  release  and  discharge  the  said  Barton 
^  from  all  liability  or  indebtedness  to  said  bank,  which  said  bank 
*^  have  or  may  claim  to  have  for,  or  on  account  o^  any  and  all  notes, 
« checks,  drafts  or  bills  of  exchange  or  acceptances  to  which  Hen- 
**  ry  Bathbone  is  in  any  wise  a  party,  either  as  maker,  drawer, 
^  endorser,  or  acceptor,  or  payee,  or  drawee,  and  also  from  all  liabil- 
^  ity  on  any  paper  which  has  been  sued  against  said  Barton,  in  £Eif* 
^  vor  of  said  bank  or  any  other  paper  said  bank  may  have  against 
^  Barton,  previous  to  the  17th  of  March  instant,  which  said  Bath- 
**  bone  was  or  is  any  wise  a  party  to. 

"  In  witness  whereof  we  have  hereunto  affixed  the  seal  of  said 
^  Bank,  at  Burlington,  this  SOth  day  of  March,  A*  D.  1848. 

(Signed,)     ^  Fabkebs  and  Mechanics'  Bakk.  [l.  s.] 

«  By  John  Peck,  Pros  V 

The  defendant  also  proved,  that  plaintifTs  cashier  unpressed  their 
seal  thereon,  and  subsequently  delivered  the  instrument  to  Barton's 
attorney,  and  that  the  plaintiffs  were  then  as  much  in  the  habit  of 
sealing  instruments  by  impressing  their  seal  upon  the  paper,  as  by 
sealing  in  any  other  way. 

That  July  10th,  1846,  Barton  paid  plaintiffs  the  six  hundred  and 
twdve  doUars  entered  in  the  the  above  statement  ^'B,"  when  they  dis- 
charged  a  mortgage,  which  they  h^  against  him  as  drawer ;  and 
thathe  supposed  he  was  thereby  discharged  from  any  further  lia- 
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bili^  OD  the  bills :  but  that  the  plamtifiB  nnderstood  that  he  was 
BoL  Afterwards  phiintiffs  sued  Barton,  as  drawer,  and  after  suit 
and  on  March  17,  1848,  rather  than  stand  trial  he  paid  five 
hundred  ddlan  on  the  bills,  the  same  entered  in  statement  B,  with 
the  nndeistanding  that  he  was  to  be  discharged  as  drawer ;  but 
there  was  no  other  agreement  to  discharge  him,  than  what  appears 
in  said  instrament,  which  was  executed  in  pursuance  of  such  un- 
derstanding, and  in  consequence  of  the  last  paj^ment,  which  sum 
Iftsl  paid  is  the  same  mentioned  in  said  instrument 

That  on  making  said  payment,  the  suit  against  him  was  with- 
drawn. The  signature  to  the  instrument  was  admitted  to  be  that 
of  John  Feck'sy  then  president  of  plaintifis.  The  defendant  also 
mtroduoed  the  affidavit  of  his  attorney,  Ashbel  Peek,  filed  m  the 
cause,  on  a  motion  lor  continuance,  March  25,  1847,  in  which  af- 
fidavit Mr.  Peck  testified  that  he /'made  arrangements  with  the 
^  defendant,  to  take  the  testimouy  of  his  book  keeper  in  New  York, 
^  (^efendant^s  brother,)  to  show  that  the  drafts  in  suit  are  accom* 
'^modalion  drafts,  as  between  defendant  and  the  drawer,  CUeb  £• 
*^  Barton,  and  that  defendant  had  over  paid  said  Barton,  exchisive 
^  of  the  4nkfts  in  suit,  and  that  defendant  was  to  go  to  New  York| 
^  and  expected  to  go  in  a  few  days,  and  write  me  the  time  and  place 
^  and  person  before  whom  he  would  take  the  testimonj.  I  was 
^  then  to  give  notice  to  plaintifis,  and  have  the  testimony  taken  in 
^  in  season  for  this  term,  &c."  But  there  was  no  proof,  that  the 
plaintifis  previous  to  the  execution  of  the  release  to  Barton,  had 
notice  of  the  contents  of  the  affidavit,  except  so  far  as  it  was  known 
to  their  prosecuting  attorneys  in  this  suit,  to  whom  the  same  was 
actnaUy  known  at  the  time  of  its  filing. 

It  appeared  that  the  plaintiffs  discounted  the  bills  to  Barton, 
under  his  representations  and  in  the  belief  that  they  were  drawn 
on  cheese  consigned  to  the  defendant,  and  supposed  that  the  de- 
fendant had  in  his  hands  property  or  funds  of  Barton  sufficient  to 
meet  them  when  they  were  discounted  and  accepted ;  and  that 
plaintifis  never  had  any  knowledge  to  the  contrary,  except  so  fiir 
as  they  were  informed  of  the  same  by  said  affidavit  and  by  the 
q>pearing  at  the  taking  of  said  depositions.  It  also  appeared  that 
there  was  no  evidence  tending  to  ^ow  that  the  defendant  had  any 
knowledge  of,  or  consented  to,  the  release  of  Barton  previous  to  its 
execution* 
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The  plaintifi  claimed  jadgmflttt  for  the  balance  of  said  bills  mi* 
paid,  upon  these  hcia  and  the  eyidence  referred  to.  The  Comitj 
Ck>mrt  rendered  judgment  for  the  defendant 

Exceptions  by  plaintiffik 

Salmon  Wiru  and  W.  W.  P4ck  for  plaintiffik 

1.  Assuming  that  as  between  the  plaintiffi  and  defendant^  the 
latter  is  to  be  regarded  as  the  surety  of  Bartoay  nothing  has  trana* 
pired  between  the  plaintifb  and  Barton,  the  effect  of  which  has 
been  to  discharge  the  defendant 

The  discharge  of  the  mortgage  on  the  payment  by  Barton,  Ju- 
ly 10^  1846,  of  $612,  did  not  have  that  effect,  both  because  plain* 
tiffs  were  then  ignorant  that  defendant  had  endorsed  for  aooomaMH 
dati^m;  and  because,  if  they  were  not  thus  ignorant,  the  burden 
would  rest  upon  defendant  to  show  that  the  security  was  discharge 
ed  either  wiUiout  receiving  anything  upon  the  debt,  or  an  amount 
less  than  the  value  of  the  security.  The  creditor  having  relin- 
quished  it  upon  receiving  part  payment,  it  will  be  presumed  that 
he  received  an  amount  equalto  the  value  of  the  security. 

Affcdn :  Barton  was  not  discharged  by  the  instrumentof  March 
80, 1848»  which  was  executed  in  consideration  of  the  payment  of 
$600,  March  17, 1848. 

The  instrument  is  not  in  its  form  of  execution  a  release  bebg 
unsealed.  Warner  v.  Zyrsdb,  5  Johns.  164.  Bank  of  Boehetier 
V.  Groffy  2  Hill,  227.  Farmen  and  Mwhanie^  Bank  v.  Baighi 
HaLfS  Hill  493.  The  instrument  is  therefore  merely  a  paid  in* 
itrument. 

2.  K,  however.  Barton  has  been  disdiarged,  theplaintifib  know* 
ing  at  the  time»  that  defendant  was  an  accommodation  acceptor, 
the  latter  was  not  thereby  discharged. 

As  to  a  holder  for  value  and  in  good  foith  the  bill  taken  accord* 
ing  to  its  legal  import  is  the  only  evidence  of  the  relation  of  the 
parties  to  it,  so  far  as  their  relation  depends  upon  the  bill,.extrin* 
sic  evidence,  tending  to  modify  these,  is  inconsistent  and  inadmis* 
atble^  The  acceptance  admits  that  the  drawer  has  funds  in  the 
hands  of  the  acceptor,  which  the  latter  is  bound  to  pay  under  his 
direction.  It  is  equivalent  to  a  declaration  to  the  holder,  that  he 
is  the  principal  debtor,  and  is  to  be  so  treated.  The  discharge  of 
an  intermediate  party  could  not  operate  to  discharge  the  acceptooe^ 
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as  an  acoommodation  acceptor,  without  aUowing  extiinflic  matter 
to  reverse  the  relations  indicated  hj  ihe  instrument    IkigUsk  v.  , 

J)arfy,  2  Bos.  k,  Puller.  Clarid^v.  DaUon,^^.  dc  8.  226.  ^  j 
WaSett  V.  Thmmpsonj  5  Esp.  178.  These  cases  sustain  the  posi-  ' 
tion  of  the  plaintiffs. 

But  in  Laxton  v.  Peady  2  Camp.  185,  an  acoommodation  ac- 
ceptor was  held  to  be  discharged  by  the  dischaige  of  the  drawer, 
fi>r  whom  the  acceptance  was  furnished ;  the  holder  knew  the  &ct 
of  the  acoommodation,  when  he  took  the  bilL  This  case  is  an  op- 
poeing  case,  provided  there  is  no  distinction  between  a  case  where 
the  holder  has  accommodation  when  he  takes  the  biU,  and  where 
he  has  not  such  knowledge  until  afterwards  and  prior  to  the  dis- 
charge. This  case  has  been  rejected  by  all  the  subsequent  Eng- 
lish anthorities,  3  Camp.  281.  4  Taunt  780.  Ketimton  v.  Cari, 
d  Camp.  362.  FetUum  v.  i^codb,  5  Taunt,  191.  1  Bam.  &  Adolp. 
703.  3  Barn.  &  Adolp.  41  and  36.  Thompson  on  BiUs^  dted  in 
Storj  on  Notes,  page  524,  (note  1.) 

The  law  as  claimed  hj  the  plaintifis  has  been  unxCbrml j  reoog- 
nixed  in  the  United  States.  Jk  re  Sahcock,  3  SUaj^  393.  Church 
T.  BarlaWj  9  Pick.  547.  Commercial  Bank  v.  Ounninffham^  24 
Pick.  270.  Bank  of  Montgomery  v.  Walber,  9  8.  &  R.  229.  1 
U.  8.  Digest,  429,  note  239.  4  U.  8.  Digest^  292,  note  97.  8to- 
Tj  on  Notes,  524  note  1.    7  U.  8,  Digest  412,  note  47. 

The  effect  of  the  disduu^e  of  Barton  upon  the  liability  of  de- 
iSendaat  must  be  determined  by  the  law  of  New  York,  the  contract 
of  acceptance  having  been  made  there.  8tory  on  Bills,  §  158| 
164,  265. 

By  the  law  of  that  State,  defendant  was  not  discharged  by  the 
difldnrge  of  Bart^m.  TrimbaLl  v.  Thom^  16  Jdbns.  152.  Wood 
T.  J^ermm  Couniy  Bank^  9  Co  wen  194.  Brown  v.  Mottj  7  Johns. 
361.  Seahtuy  v.  Hungerfordj  2  Hill,  80*  Murray  v.  Judah^  6 
Cowen,  484.    3  Eient's  Com.  86  and  note  A. 

If  defendant  was  discharged,  he  should  have  plead  the  matter  as 
puM  darrein  continuance. 

The  general  issue  admits  only  of  matters  of  defence  existing  at 
ihe  time  of  its  being  pleaded.  In  the  present  case  the  genend  is- 
sue most  be  treated  as  having  been  plead  as  early  as  March  Tern, 
1847.  And  the  discharge  was  not  granted  until  afterwards^ 
Gould  on  PL  chapt  6,  §  46,  49, 122, 124. 
xxn  8 
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If  defendaat  was  entitled  to  prore  the  discharge,  it  oofald  ope* 
yate  only  as  a  satisfaction  of  the  damages  after  suit,  and  the  plain- 
^     ti£&  were  entit^'d  to  a  nominal  judgment. 

A.  Peck  and  G.  F*  Bailey  for  defendant. 

The  case  shows,  that  Barton,  the  drawer,  for  whom  pladntiffii 
discovtnted  the  bill,  was  released  bj  the  plaintiff.  The  release  in 
operative  to  discharge  Barton. 

The  case  also  shows,  that  the  defendant  was  an  accommodadoD 
acceptor,  or  that  he  had  no  funds  of  Barton's  in  his  hands,  and 
that  it  was  the  dutj  of  Barton  to  paj  the  bills  in  stiit,  and  that 
this  was  known  to  the  plaintiffs  prior  to,  and  at  the  time  of,  the  ez" 
ecution  of  the  release,  and  that  defendant  was  defending  this  suit 
upon  this  growid,  in  connection  with  a  prenrlons  release  to  Barton, 
by  the  plaintiffs.  1.  Notice  to  the  attomej  of  the  plaintifis  in 
this  snit  of  the  iling  of  the  affidavit  of  the  defendant's  attorney, 
and  its  contents  more  than  a  year  before  the  execution  of  the  i^ 
lease  was  notice  to  the  plaintiffs.  2.  The  appearance  of  the  plain* 
tiffs  at  the  taking  of  the  depositions,  which  disclosed  all  the  facts 
was  also  notice  to  the  plaintiffs.  8.  The  case  shows,  that  the  court 
«ia  the  evidence  decided  for  defendant.  The  above  evidence  tends 
toishow  actual  twHce  to  the  Bank,  and  the  court  must  presume  the 
ooffint  below  found  aducd  notice  to  the  Bank.  Every  fact  neces- 
aary  «te  sustain  the  judgment  below,  which  there  was  any  evidence 
taidiiDkg  fto  prove,  must  be  taken  to  have  been  found  by  the  court 
bdk>w.  ^LffAZey  V.  ^a»7ie,  2  Yesey  867.  2  Lead.  Cases  in  Equi^, 
Fart  1, 122. 189. 

The  release  to  Bart<m,  the  drawer,  after  notice  that  the  defend- 
SUQit  was  (KEL  AQOommodation  acceptor,  discharged  the  defendant  from 
sJl  liability  upon  the  drafls.  The  general  principle  cannot  be  de- 
nied, that  ft  discharge  of  a  principal  on  a  promissory  note,  or  an 
agreement  witb  him  for  an  extension  of  time  founded  upon  a  good 
nonsideration,  by  the  holder  who  is  acquainted  with  the  true  rela- 
tion of  the  parties  to  the  instrument,  at  the  time  he  takes  it,  ope- 
rates as  a  disduurge  of  the  surety.  The  rule  of  liability  as  re- 
epects  an  accommodation  acceptor,  when  the  drawer  is  discharged 
by  the  holder,  is  the  same  as  that  of  the  surety  upon  a  promissory 
note,'  in  case  of  a  discharge  of  the  principal,  or  an  agreement  with 
them  for  an  extension  of  time.    An  accommodation  acceptor  is  but 
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a  siRtf,  and  is  entitled  totlie  same  rights  and  privileges  as  a  snre" 
ty  on  a  promissorj  note.  The  actual  relation  of  die  parties  may 
be  uMjuired  into  and  proved  by  parol ;  it  is  not  the  apparent  bnt 
the  actaal  relatioa  that  govenis,  when  the  holder  has  notioe  of  the 
actoal  relation  at  the  time  he  executes  the  discharge.  Such  evi* 
denee  is  not  to  yaiy  the  written  oontraet,  but  relates  to  a  matter 
collateral  to  the  contrAct,  and  is  to  enable  the  court  to  determine 
what  efiect  b  to  be  ^ven  to  the  new  agreement  by  the  plaintilfty 
without  the  oonsent  of  the  surety.  2  GreenleaTs  Et.  165,  §  201. 
Orafion  Bank  y.  HwU,  4  N,  H.  221.  Harru  v.  Brooh,  21  Pick. 
195.  Omrpenter  ▼.  £tN^,  9  Met  511.  PHHn  v.  Fkmagany  2S 
Yt  ISOi    AdoMi  T.  GT€§$y  8  Com.  Law  461.    Ser^fecaU  t.  Ap-  \ 

phum,  6  Mass.  85.    BqxMie,  Olmdenming,  1  B|||.  517*    lAa>    UAK 
ton  ▼.  Peaty  2  Camp.  185. 

Hie  rale  of  law  is  the  same,  whether  the  holder  knows  the  true 
relation  of  the  parties  at  the  time  he  takes  the  instrument,  or  is  . 
advised  of  it  afterwards.  The  reason  of  the  rule  is  founded  m  ^  ^ 
the  principle  that  a  disdiarge  of  tibe  principal,  on  an  agreement 
with  hhn  for  an  extension  of  time  is  in  violation  of  the  nghts  of 
the  surety,  whether  the  holder  knows  the  true  relation  when  he 
takes  the  instrument,  or  this  iaot  comes  to  his  knowledge  aiier^ 
wards.  Wheat  v.  JKb^uUB,  6  N.  H.  504  Axmoh  Bankr,  JmuM^ 
9  Alabama  469. 

It  is  true  that  a  honajide  endorser  for  value  of  an  accommoda- 
tion bin  or  note  made  for  the  purpose  of  negotiation,  may  hold  the 
parties  according  to  their  relation  apparent  upon  the  instrument| 
even  if  taken  with  notioe  that  the  parties  stand  in  a  different  re> 
lation,  so  long  as  he  makes  no  new  agreement ;  butif  such  holder 
■lakes  an  agreement  with  one  apparently  principal,  but  known  at 
the  tune  to  be  but  surety,  such  holder  is  bound  by  the  actual  reh^ 
tion  of  tbe  patties  and  thereby  discharges  the  surety,  and  it  makes 
no  difference  at  what  thne  the  knowledge  comes  to  the  holder,  prcK 
vided  it  is  before  he  makes  the  agreement  There  is  no  distinc- 
tion in  principle  between  an  accommodation  acceptance  and  any  oth- 
er case  where  the  surety  is  upon  the  instrument  apparent]|y  prmd- 
paL 

The  opinion  of  the  court  was  delivered  by 
.^^^sHAic,  J.    This  action  is  brought  on  two  biOs  of  exehaoge^ 
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drawn  bj  Caleb  E.  Barton  on  the  defendant,  Henrj  Bathbone,  of 
the  citj  of  New  York ;  both  of  which  were  dulj"  accepted,  and 
before  maturitj,  were  discounted,  and  transferred  bj  endorsement, 
to  the  plaintiffs*  When  the  bills  matured,  thej  were  dishonored, 
duly  protested,  and  notice  thereof  given  to  the  drawer. 

On  the  trial  of  the  case,  at  the  circuit,  the  defendant  insisted, 
that  the  bills  were  accommodation  bills ;  and,  upon  the  facts  stated 
in  the  bill  of  exceptions,  he  now  insists,  that  the  bills  are  of  that 
character,  that  the  drawer  is  the  person  primarily  liable,  that  the 
acceptor  stands  as  his  surety,  uid  that  the  release  of  the  drawer, 
by  the  plaintiffs,  operates  as  a  discharge  of  the  defendant,  as  ac- 
ceptor.    It  is  admitted,  that  if  these  bills  are  not  accommoda- 

**^%j|     tion  bills,  bpt  are  really  bills  for  value,  the  release  will  not 
affect  the  liability  of  the  acceptor.    It  will  discharge  all  per- 
sons intermediate  between  the  holders  and  drawer,  but  not  those 
I  prior  on  the  bills,  nor  those  on  whom  rests  a  primary  or  absolute 

^^'^  liabiHty  to  pay  them.  JSnglish  v.  JD#/|f,  2  B.  &  P.  61.  Bai- 
U  '  LET,  J.,  in  Oktndgt  v.  DaUon,  4  M.  &  S.  226.  Chit,  on  Bills,  451. 
We  are  not  satisfied  that  these  bills  are  to  be  treated  as  accom- 
modation papers.  It  is  true  the  fact  is  found  in  the  case, ''  that  at 
the  maturity  of  the  bills,  the  drawer  was  indebted  to  the  acceptor 
on  account,  apart  from  the  bills  in  suit,  and  that  the  latter  had  no 
funds  in  his  hands  of  the  former,  wherewith  to  meet  them."  Bul^ 
in  connection  with  this  statement,  it  equally  appears  from  the  ex- 
ceptions, that  during  the  season  of  1844,  the  drawer,  at  different 
times,  consigned  to  the  defendant  as  commission  merchant,  for  sale 
on  his  account,  a  quantity  of  cheese,  the  gross  proceeds  of  which 
amounted  to  $7848  78 ;  and  from  the  ^(tatement  in  the  account  of 
sales  we  perceive,  that  a  much  larger  amount  than  the  sum  of 
these  bills,  was  realized  therefrom,  after  these  acceptances  were 
given.  The  account  arising  from  the  sale  of  this  property  com- 
menced in  July,  1844,  and  closed  in  November  of  that  year.  There 
Jias  been  no  statement  of  that  accoont  rendered,  or  balance  ascer- 
tained by  the  parties.  As  between  them,  the  whole  account  re- 
mains open  and  subject  to  their  future  liquidation.  While  this 
account  was  accruing,  these  bills  were  drawn  and  accepted,  obvious- 
ly and  with  the  understanding,  that  they  were  to  be  paid  by  the 
defendant,  and  the  amount  so  paid  be  entered  into  their  general 
account. 
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During  that  period,  they  doubtless  anticipated,  that  the  balance 
would  be  sufficient  to  pay  these  bills,  and  have  been  respectively 
disai^iointed  in  the  amount  finally  realized  therefmn ;  so  that  there 
is  now  a  balance  due  the  acceptor,  as  stated  in  the  account  of  sales. 
But  as  these  bills,  at  first,  were  drawn  upon  property  consigned  to 
the  acceptor,  and  he  accepted  them  with  the  same  means  of  knowl- 
edge,  which  the  drawer  had,  and  thereby  assumed  the  primary  ob- 
Ugation  to  pay  them,  there  is  no  propriety  in  treating  the  biUs 
otherwise  than  as  creating  obligations  of  that  character,  after  they 
have  passed,  in  due  course  of  business,  into,  the  hands  of  an  en- 
dorsee. In  so  treating  them,  we  are  manifestly  carrying  into  ef- 
fect the  mutual  intention  of  the  parties  when  the  bills  were  drawn 
and  accepted ;  for  it  is  distinctly  stated  in  the  case  that  both  the 
drawer  and  the  drawee  supposed  and  believed,  that  there  were 
funds  sufficient  in  the  hands  of  the  drawee  to  pay  them  at  matu* 
rity,  and  under  that  beli^  the  drawer  made  such  representations 
to  the  plaintiffs,  at  the  tame  of  their  end<Mrsement  and  discount 

The  legal  ^ect  and  character  of  bills  of  exchange,  so  drawn^ 
and  accepted,  is  not  changed,  or  aflfected,  by  any  alteration  of  the 
balance  of  the  account,  nor  even  by  the  fact  if  it  should  be  afterwards 
ascertained,  that  there  was  an  indebtedness,  at  the  time  of  the  ac- 
ceptance, firom  the  drawer  to  the  acceptor.  This  principle  is  fully 
ffiustrated  by  the  case  of  BoffnaU  v.  Andrews,  7  Bing.  217.  In- 
deed, the  fiicts  in  that  case,  and  the  principles  there  established, 
have  such  a  direct  application  to  this  case,  that  we  cannot  consider 
these  bills  otherwise  than  as  bills  for  value,  without  entirely  disre- 
garding the  authority  and  principles  of  that  decision.  In  that  case 
when  t|ie  bill  was  drawn,  the  drawer  had  an  open  account  with  the 
acceptor,  for  goods  which  he  was  in  the  course  of  sending  to  him 
for  sale ;  neither  of  them  at  that  time  knew  the  state  of  the  ac* 
count ;  **  and  it  afterwards  turned  mUy  that  the  drawer  woe,  at  the 
time  of  the  acceptance,  indebted  to  the  acceptor,  instead  of  the  ae^ 
eeptor  being  indebted  to  the  drawer/*  Before  the  bill  became  due, 
the  drawer  became  bankrupt  and  endorsed  the  bill  to  the  plaintiff, 
who  was  ignorant,  that  an  act  of  bankruptcy  had  been  committed; 
The  drawer  being  called  as  a  witness,  was  objected  to  as  being  in- 
terested, on  the  ground  that  this  was  an  accommodation  bill,  and 
that  if  the  plaintiff  recovered,  he  would  be  responsible  to  the  de* 
fendant,  not  only  for  the  amount  of  the  bill,  but  for  the  costs  of 
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that  suit.  TiKDAi^L,  Cb.  J^  after  remarkiiig  that  svch  conse- 
quences would  foUow,  if  this  was  an  accommodation  billy  and  that 
the  witness  would  be  incompetent,  obserred^that  ^  we  think,  upon 
*^  the  facts  in  the  case,  the  bill  was  not  an  accommodation  bilL  At 
^  the  time  it  was  drawn,  the  drawer  had  an  open  account  with  the 
*^  defendant  for  goods  sent,  and  which  be  was  then  in  the  course 
^of  sliding  to  him  for  sale*  The  drawer  might,  at  that  time, 
^<  reasonably  expect,  that  the  acceptor  would  paj  the  bill  out  of 
^  funds  that  might  be  in  his  hands,  when  the  bill  arrived  at  matu« 
^<  rit J ;  for  the  eyidence  is  express,  that,  at  the  time  the  bill  was 
^  drawn,  neither  the  drawer,  or  acceptor,  knew  the  state  of  the 
"^  account*  A  bill  so  drawn  and  accepted  cannot  be  treated  as  an 
^acciHnmodatioo  bill,  nor,  consequently,  is  there  any  implied  obli- 
^  gation,  on  the  part  of  the  drawer,  to  indemnify  the  acceptor 
'<  against  the  costs  of  any  action  which  may  be  brought  against 
"him."    IPhiLEv.  61.    9S.&E.237. 

If  that  case  is  to  be  treated  as  sound  in  principle,  it  makes  a  fi- 
nal disposition  of  the  case  under  consideration ;  for  under  that  au- 
thority, these  bills  eannot  be  considered  as  accommodation  bills^ 
but  must  be  treated  as  bills  for  yalue ;  the  acceptor  being  the  par- 
ty primarily  liable  and  the  drawer  considered  only  as  his  surety, 
or  guarantor*  In  such  ease  it  was  properly  remarked,  that  the 
release  of  the  drawer  was  a  relinquishment  merely  of  so  much 
security,  which  the  plaintiffs  had  for  the  payment  of  the  debt,  and 
which  in  no  event  can  affect  the  liability  of  the  acceptor. 

It  is  very  evident,  also^  that  the  plaintiffs  could  have  sustained 
no  action  against  the  drawer  of  these  bills,  unless  they  had  been 
duly  protested  and  notice  given.  This  principle  is  founded  on  the 
consideration,  that  a  primary  liability  for  their  payment  rests  only 
upon  the  acceptor;  while  that  of  the  drawer  is  contingent  and  col- 
lateral, and  arises  upon  the  default  of  the  acceptor.  The  neces* 
sity  of  protest  and  notice,  in  such  cases,  is  not  avoided  by  a  flud- 
tuating  balance  in  their  accounts,  nor  even  by  the  fact,  where  there 
exists  an  open  account,  that  there  is  an  indebtedness  &om  the  draw- 
er to  the  acceptor.  Orr  v.  Megenmsy  7  East.  859.  Blackburn  v. 
Dareny  2  Camp.  603.  In  re  Brown,  2  Story's  C.  C.  621.  Story 
on  Bills,  §  311.  2  Smith's  Lead.  Cas,  29.  Smith's  Merc.  Law, 
815.    15  Pet  898. 

But  if  these  bills  are  to  be  regarded  strictly  as  accommodation 


DECEMBER  TEBH,  1859.  81 

Fannan  tad  Jtorfumtet'  B«ik  «.  Rftthboiie. 

liiDi^  the  mne  result,  ive  dunk,  must  follow.  In  such  OBse,  it  b 
insisted,  that  the  drawer  is  the  person  primarilj  liable ;  that  the 
BcoepUx  is  to  be  treated  as  his  soretj,  and  that  the  holder  of  the 
iuUsy  is  boond  so  to  regard  and  deal  with  them,  notwithstanding  the 
tenns  of  the  faOl,  whenever  be  has  notice,  that  the  acceptance  was 
fcraeeomraodaticm;  whether  that  notice  was  received  at  the  time  he 
took  the  bills,  or  at  any  subsequent  period* 

It  is  proper  to  observe,  that  this  question  does  not  now  arise  b^ 
tween  the  drawer  and  acceptor]  as  between  them,  the  consideratio& 
maj  be  inquired  into  and  the  true  relation  of  the  parties  shown; 
but  the  question  is  presented  in  a  case  between  the  acceptor  and 
an  endorsee  for  value,  without  notice,  that  the  bill  was  for  accom«^ 
modation,  at  the  time  he  becsme  the  holder.  When  these  bills 
were  received  by  the  plaintiffa,  they  were  invested  with  those  legal 
rights,  and  became  subject  only  to  those  duties,  that  arose  fivm 
what  appeared  on  the  foce  of  the  bills.  Their  legal  effect  and  the 
relative  lialnlity  of  the  drawer  and  accq>tor  could  not  be  changed 
or  altaied  by  any  foet  not  then  appearing. 

These  principles  have  a  peculiar  application  to  bills  of  exchange, 
as  they  are  designed  for  commercial  purposes ;  and  their  applicsr 
tkm  is  required  to  impart  to  them  that  credit  and  currency,  whicfa 
is  necessary  to  insure  the  purposes,  for  which  they  were  intended. 
At  the  time  the  plaintifi  became  endorsees,  they  had  the  right,  on  the 
one  hand,  and  were  bound,  on  the  other,  both  at  law  and  in  equity, 
to  r^ard  the  acceptor  as  primarily  liable,  and  the  drawer  as  his 
surety ;  they  could  have  released,  compounded  with,  or  given  time 
to  the  drawer,  without  in  any  way  affecting  their  right  to  hold  the 
ultimate  liability  of  the  acceptor.  Story  on  Bills  §  429, 480.  15 
Pet  3BS.  1  M.  &  W.  874.  Such  being  their  right  at  the  tune 
they  became  the  holders  of  the  bills,  there  is  no  propriety  or  an* 
thority  in  saying,  that  that  right  can  be  subsequently  changed,  or 
aflfected,  by  a  mere  notice  from  the  acceptor  to  the  holder,  that  the 
drawer  had  neglected  to  provide  funds  for  the  payment  of  the  bills ; 
or  by  any  act  of  the  drawer  and  acceptor,  to  which  the  plaintiA 
were  not  a  party,  and  to  which  they  have  never  given  their  assent. 
Theob.on  Pr.  &  Sur.  216. 

The  plaintiffs,  as  holders  of  these  bills,  were  not  subject  to  any 
d  the  equities  existing  between  the  original  parties,  and  without 
their  assent  those  equities  cannot  be  imposed  upon  them.    The  case 
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of  Mallet  Y.  ThoH^sonf  5  Esp.  178,  was  an  action  by  an  endorsee 
against  the  maker  of  an  acoonunodation  note  for  the  payee.  The 
holder  receiyed  part  payment,  under  a  composition,  from  the  payee, 
and  covenanted  not  to  sue  him,  which  is  a  virtual  release,  knowing 
when  he  received  the  bill,  that  it  was  given  for  accommodation. 
Lord  Ellenbobough  ruled,  that  the  maker  was  liable,  notwith- 
standing the  payment  and  release ;  for  his  liability  on  the  face  of  the 
note  was  primary  and  principal,  and  that  of  the  endorsers  was  col* 
lateral  and  secondary ;  and  whatever  may  be  their  liabilities  be- 
tween themselves,  such  was  their  liability  to  the  holder.  It  was 
also  held,  that  the  release  would  have  no  effect  between  the  mak- 
er and  payee ;  for  whateTer  the  maker  was  compelled  to  pay  he 
might  call  upon  the  payee  to  repay ;  the  release  in  no  way  disturb- 
ed their  relations.  On  the  application  of  the  same  rule  to  this 
case,  whatever  the  acceptor  may  be  compelled  to  pay,  he  can  call 
upon  the  drawer  to  repay,  notwithstanding  the  release ;  for  their 
relations  are  not  disturbed  by  its  execution.  It  is  evident,  also^ 
in  this  case,  from  the  release  itself,  that  a  discharge  of  the  bill  was 
not  intended  by  the  parties,  but  simply  a  release  of  the  drawer, 
by  the  holders,  from  any  farther  daim  which  they  had  personally 
on  him,  leaving  the  holders  to  pursue  their  remedy  against  the 
acceptor,  as  the  party  primarily  liable.    Story  on  Fr.  Notes,  §  423. 

In  the  case  of  Laxt&n  v.  Peaty  2  Camp.  185,  and  CoUat  v. 
HaxghtSy  3  Camp.  281,  a  different  doctrine  was  applied  to  accom- 
modation bills,  where  the  holder,  at  the  time  he  received  the  bills, 
knew  that  they  were  for  the  accommodaticm  of  the  drawer.  Lord 
Ellbnborough  remarked,  <<that  as  it  was  an  accommodation 
bill,  of  which  all  parties  had  notice,  the  acceptor  can  only  be  con- 
sidered as  a  surety  for  the  drawer ;"  and  the  acceptor  was  dis- 
charged by  time  being  given  the  drawer.  If  these  cases  can  be 
sustained  on  principle,  they  have  no  application  to  this  case ;  for  it 
may  be  said  with  more  propriety,  that  if  one  take  a  bill  of  ex- 
change, knowing  at  the  time  that  it  was  for  accommodation,  he 
thereby  assents  to  receive  and  hold  it  subject  to  that  equity  of  the 
parties ;  while  no  such  suggestions  can  be  made  in  this  case,  as 
tiiese  plaintiffs  had  no  such  notice,  when  the  bills  were  received 
and  discounted. 

The  doctrine  of  those  two  cases  was,  however,  subsequently 
shaken  by  Justice  Gibbs,  in  Kerriwn  v.  Coohe^  3  Camp.  362,  and 
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-was  afterwards  OTermled  in  the  Conunoii  Fleas,  in  the  case  of 
jFVnAmt  y.  Poeodtj  5  Taunt  192,  in  which  Maksfibld,  Ch.  J.,  ob- 
serred  **  that  the  case  of  LaadUm  ▼.  PwA  was  the  first,  in  which  it 
was  held,  that  the  acceptor  was  not  the  first  and  last  person  com- 
peUed  to  paj  the  bill  to  the  holder;  and  that  they  were  compelled 
to  di£fer,  and  hold,  that  it  is  impossible  to  consider  the  acceptor  of 
an  aooommodation  bill  in  the  light  of  a  soretj  for  the  drawer ;  and 
that  if  the  holder  had  known,  in  the  clearest  manner,  that  at  the 
time  of  giving  the  bill,  it  was  for  accommodation,  it  would  make 
no  manner  of  difference."  With  this  view  of  the  case,  Hsath,  J* 
and  Chambke,  J.  agreed.  It  will  be  at  once  perceived,  that  in 
this  case,  the  acceptor  was  held  as  the  principal  and  primary  debt* 
or  oi»  on  accommodiaiim  bill,  known  to  he  such  hjf  the  holder^  when 
he  received  ii ;  and  that  act  of  the  holder,  which  would  have  dis» 
charged  a  surety,  was  held  not  to  affect  his  liability.  We  are  not 
called  upon,  in  this  case,  to  approve  or  disapprove  of  the  doctrine 
<rf  that  case,  to  the  extent  to  which  it  was  carried ;  bntit  isadedd- 
ed  authority  for  saying,  that  an  endorsee  for  value,  of  a  bill  of  ex- 
change,  who  became  such  before  its  maturity,  and  in  ignorance 
that  it  was  given  for  accommodation,  has  a  rig^t  to  treat  all  par- 
ties thereon  as  liable  to  him  according  to  their  relative  positions 
on  the  bill,  and  to  regard  the  acceptor  as  the  principal  debtor,  and 
the  liability  of  the  drawer  as  collateral ;  and  that  this  right  is  un« 
affeeted  by  any  subsequently  acquired  knowledge,  that  the  bill  was 
given  for  accommodation.  In  such  eases  it  is  regarded  as  a  mere 
truism  to  say,  that  a  release  of  the  drawer,  by  the  holder,  has  no 
effect  on  the  ultimate  liability  of  the  acceptor. 

The  case  of  Fentum  v.  Pocock,  has  been  sustained  and  approv* 
ed by  the  subsequent  cases  in  England;  Price  v.  jEdmonde,  10  B. 
ic  C.  584.  yieholi  v.  Narrie,  8  B.  d&  Ad.  41.  Harriion  v.  (7——, 
ib.  36.  Eolfe  v.  Wyaity  5  C.  &  P.  181.  1  M.  &  M.  14.  Tal^ 
lop  V.  £bers,  1  B.  &  Ad.  703.  It  is  to  be  observed,  also,  that  the 
same  view  of  the  subject  is  entertained  by  the  difierent  elementa* 
ry  authors.  Chit,  on  Bills,  344.  Smith's  Merc  Law,  332.  3 
Kent's  Com.  104.  Bayley  on  Bills,  364.  Story  on  Pr.  Notes,  | 
418,  423. 

This  subject  has  arisen  before  many  of  the  courts  in  this  coun- 
try, and  the  rule  is  generally  sustained,  <*  that  the  parties  to  a  bill, 
or  note,  are  bound  by  the  character  which  they  assume  upon  the 
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hce  of  the  Un ;  if  ^7  that  they  are  liable  as  primary  deUon,  or 
UB  principal^  llieiif  €uU>ih€  holden^  thej  are  bound  as  such ;  and 
his  knowledge,  at  tbe  time  wben  he  takes  the  biD^  that  they  or 
either  of  them  are  accommodation  parties,  will  not  vary  the  ease*** 
MMiffommy  Bank  v.  Walker,  9  Serg.  &  B.229.  S.  C.  12  Serg. & 
R.  382.  WhUe  v.  ffcpUns,  3  Watto  &  Serg.  99.  Lewis  v.  Etmch^ 
tMnif  2  Bau.  416.  Chmmereial  Bank  v.  Cunningham^  24  PicL 
275.  Ckurch  y.  Barhw,  9  Pick.  551.  in  re  Bahcodc,  2  StoEy's  C  a 
898.  Sanford  y.  Lambert,  2  Bhiek£  187.  Clapper,  Admr.  v. 
Union  Bank  qf  Maryland,  7  Har.  &  I.  92. 

In  the  case  of  ClaremorU  Bank  t.  Wood,  10  ^Yt,  582,  where 
several,  some  of  whom  were  sureties,  signed  a  note,  "  eaehaeprin^ 
eipale,"  and  promised  to  pay,  it  was  held,  that  as  to  the  holdersi 
they  weie  to  be  regarded  as  principals,  and  not  as  sureties ;  and 
yet  the  primary  liability  of  the  acceptor,  and  the  secondaiy  liabil- 
ity  of  the  drawer,  is  as  expressly  set  forth  on  these  billfl^  as  if  it 
were  written  out  in  full  over  their  respective  signatures.  In  eilher 
case,  to  vary  their  respective  liabiliticB,  as  they  have  assumed  them 
en  the  face  of  the  bills  and  note,  would  be  to  vary  and  control 
their  intended  operation,  and,  in  effect,  to  enforce  a  contract,  which 
the  parties  never  made. 

On  this  subject  it  is  important  to  observe  a  material  distinction 
between  joint  and  several  pmmissozy  notes,  or  oUigations,  and  bills 
of  exchange,  or  notes,  on  which  the  parties  have  assumed  only 
snccessive  liabilities.  In  the  former  case,  as  between  the  mak* 
ers  and  the  holders,  who  at  the  time  received  the  note  with  no* 
tice  of  the  cu*cum8tanoes,  under  which  it  was  given,  the  strict  re- 
lation of  principal  and  surety  may  exist,  and  evidence  of  that  fact 
is  not  considered  as  contradicting  its  specific  provisions,  but  as  con* 
sistent  with  its  tenns ;  and  the  right  of  contribution,  arising  out 
of  that  relation,  exists  between  them.  2  Am.  Lead.  Gas.  289, 808, 
in  notes.  But  the  drawer,  and  acceptor,  and  endorsers,  of  a  bill 
or  note,  have  not  assumed  a  joint  and  several  liability ;  neither  are 
tiiey  strictly  sureties;  but  are  liable  to  each  other,  in  the  order  of 
their  becoming  parties ;  and  when  Ike  action  is  on  the  biU,  or  in^ 
ttrument,  creating  such  successive  liabilities,  by  an  endorsee  for 
value,  without  notice  that  the  bill  was  given  for  accommodation, 
such  testimony  is  inadmissable  for  the  purpose  of  converting  their 
snocessive  liabilities  into  a  joint  and  several  obligation,  or  placing 
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ibemintberektianof  principal  and  soretj*  The  teetimonj  dearlj 
oontiadicts  the  express  provision  of  the  bill,  and  materially  chang-k 
es  its  legal  effect  UnqtiestioDaUj  those  liabilities  may  be  changr 
ed,  as  between  the  parties,  by  an  egress  contract  to  that  effect^ 
which  may  be  enforced  between  them*  But  this  in  no  way  af- 
fects the  rights  of  a  holder,  who,  at  least,  became  such  in  igno^ 
xmnce  of  that  airangement  Under  such  circumstances,  the  hold- 
er has  only  to  look  to  the  bill  itself  and  the  genuineness  of  the  sig> 
natures,  to  ascertain  the  nature  and  extent  of  the  liability  of  the 
parties  thereon ;  and  they  are  liable  to  him  in  the  successive  or- 
der, in  which  their  names  appear  upon  the  fiice  of  the  bilL  JUc- 
Dtnudd  V.  Mafrudetf  3  Pet.  471.  Flint  v.  Ik^y  9  Yt.  828.  JBrawn 
T.  MoU,  7  Johns.  360. 

This  doctrine  is  sustained  in  Story's  Treatise  on  Promissoxy 
Notes,  in  which,  sec  418,  he  observes,  ^  that  the  str<»Dg  tendenqr 
of  the  more  recent  authorities,  is  to  hold  that,  in  aU  cases,  the  hold* 
er  has  a  right  to  treat  all  the  parties  to  a  bill  as  liable  to  him  ex* 
aetly  to  the  same  extent  and  in  the  same  manner,  whether  he 
knows,  or  not,  the  note  to  be  an  accommodation  note  s  for,  as  to 
him,  all  the  parties  agree  to  hold  themselves  primarily,  or  seconda- 
rily, liable,  bs  they  stand  on  the  note ;  and  that  they  are  not  at 
liberty,  as  to  him,  to  treat  their  liability  as  at  all  affected  by  any  ac- 
commodation between  themselves.''  And  in  section  483,  he  far- 
ther says :  '^  Not  would  it  make  any  difference  in  the  case,  that 
the  released  party  waS)  in  point  of  &et,  the  party  ultimately  bound 
to  pay  the  note,  and  that  the  other  party  was  a  mere  accommoda- 
tion maker,  payee,  or  endorser,  for  his  benefit ;  or  at  least,  it  would 
not  make  any  difference,  unless  the  fact  of  its  being  such  accom* 
modation  note  were,  of  the  time  a/*  receiving  the  note^  and  not  «ier»- 
ll^  tit  the  time  of  the  fr&oM,  known  to  the  holder."  Story  on  BiBs, 
f  291,  368, 432,  434.  Chancellor  Kevt,  3  Kent's  Com.  104 ;  al- 
so observes,  ^  that  the  acceptor  of  a  bill  is  the  principal  debtor,  and 
the  drawer  the  surety,  and  nothing  will  discharge  the  acceptor,  but 
payment  or  a  release.  Accommodation  paper  is  now  governed  by 
the  same  rules  as  other  paper,  This  is  the  latest  and  thebestdoe- 
trine,  both  in  England  and  this  oountiy." 

As  these  bills  were  received  and  dieeamUed  by  the  pbuntiffli  he^ 
fere  their  matuiritg^  fffithaut  notice  that  the^  were  for  aeecmmoda* 
Hon,  we  are  satisfied,  from  the  authorities,  that  they  had  a  rightto 
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treat  the  acceptor  as  the  principal  debtor,  and  the  drawer  aa  liable 
only  on  his  default.  In  such  eases  there  is  no  difference  between 
accommodation  bills,  and  bills  for  value :  in  either  case,  a  release 
of  the  drawer  from  an j  farther  liability  to  the  holder,  will  have  no 
effect,  as  a  discharge  of  the  acceptor  from  his  primary  liability 
on  the  bill ;  and  this  right,  so  to  treat  the  parties  on  the  bill,  re- 
mains unaffected  by  any  notice  subsequently  given,  that  the  bill 
was  for  accommodation. 

It  is  insisted,  however,  that  the  release  of  the  drawer  will  in 
equity  discharge  the  acceptor,  and  that  the  principles,  which  prep> 
vail  in  that  court,  are  now  equally  available  at  law.  From  an  ex- 
amination  of  the  cases  in  chancery,  we  entertain  a  decided  con- 
viction, that  the  same  principles,  on  this  subject,  prevail  in  equity, 
as  at  law.  If  any  diversity  of  opinion  exists  in  that  court,  on  this 
question,  it  has  arisen  more  from  a  misapprehension  of  the  rule  at 
law,  and  a  desire  to  confonn  to  the  principles  there  established, 
than  from  any  rules  prevailing  in  equity,  at  variance  with  them. 
There  is  much  propriety  in  this ;  for  the  principles  regulating  bills 
of  exchange  have  their  origin  in  mercantile  usage,  and  have  been 
adopted  to  meet  the  exigencies  and  wants  of  commercial  transac- 
tions ;  it  is  therefore  equally  the  policy  of  courts  of  equity,  as  of 
courts  of  law,  to  make  the  application  of,  and  enforce  those  prin- 
ciples, in  relation  to  these  securities,  which  experience  has  found 
necessary,  to  preserve  their  negotiability  and  credit. 

In  the  case  of  the  Bank  of  Ireland  v.  Beresford,  6  Dow,  288, 
Lord  Eldon  expressed  his  opinion  of  the  case  of  Fentum  v.  iV- 
eoekj  and  observed,  that,  "•  if  it  went  on  the  principle,  that  inquiry 
is  not  to  be  made  into  the  knowledge  of  the  party,  but  that  all  shall 
be  taken  as  appearing  on  the  face  of  the  bill,  I  think  it  a  most 
wholesome  doctrine."  The  case  is  important  only,  as  showing  the 
individual  opinion  of  Lord  Eldon  on  that  question,  and  as  show- 
ing that  no  different  rule  had  then  prevailed  in  chancery.  In  the 
case  of  Glendmning^ex parley  1  Buck,  517,  Lord  Eld  on  refused 
to  adopt  the  principle  of  the  decision  of  Fentum  v.  Pococky  and 
recognized  the  general  doctrine,  as  held  in  Laxlon  v.  Peat,  That 
was  the  case  of  an  accommodation  acceptance,  and  known  to  he  sueh^ 
hy  the  holder^  when  he  received  the  hilL  We  are,  therefore,  not 
called  upon  to  approve  or  disapprove  of  the  doctrine  of  that  case, 
for  in  this  case,  the  plaintiffs  had  no  notice,  when  the  bills  were 
received  and  discounted,  that  they  were  for  accommodation. 
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If  the  plamtiffB  in  tbia  ease  bad  received  the  UUa,  with  knowl- 
edge that  they  were  given  for  accommodationy  we  do  not  saj  but 
that  the  defenoe  would  be  available ;  for  when  one  takes  a  bill, 
even  before  maturity^  with  notice  of  a  given  fact»  it  is  not  unrea- 
Kmable,  that  he  a^uld  be  charged  with  the  consequences  that  r^ 
suit  therefrom^  as  if  the  bill  had  been  received  overdue.  But  that 
principle  does  not  iqppljy  when  the  bill  is  taken  before  matuntj, 
without  notice,  and  for  vahie ;  for  the  bill  is  then  held  independ- 
ent of  all  equities  existing  between  the  original  parties ;  and  Lord 
ELDONy  in  that  case,  no  where  intimates,  that  the  principle  would 
have  such  an  application*  It  is  only  to  the  case  of  an  accommo- 
dation bill,  and  known  to  he  $ueh  hjf  the  holder ,  when  he  received  the 
HUy  that  he  made  the  application  of  that  rule. 

The  case,  however,  which  should  and  does  exert  a  controlling  in* 
fluence  in  our  decision  of  this  case,  is  that  of  Harriwn  v.  Courtaldf 
3  B.  &  Ad.  36.  That  case,  it  will  be  perceived,  was  sent  fiiom 
chancery,  by  the  Master  of  the  Bolls,  for  the  opinion  of  the  court 
of  King's  Bench.  This  circumstance,  alone,  creates  the  inference, 
that  in  relation  to  biUs  of  exchange,  on  which  the  parties  have 
assumed  successive  liabilities,  the  principles  of  equity  are  the  same 
as  at  law,  and  that,  if  the  acceptor  of  these  biUs  is  not  discharged 
at  law,  he  would  not  be  in  equity ;  for  it  would  be  an  idle  proceeding 
tor  chancery  to  senda  case  to  a  court  of  law,  to  ascertain  the  prin- 
ciples prevailing  there,  unless  those  principles  have  equal  applica- 
tion in  chancery.  In  that  case,  as  we  have  assumed  in  this,  the  bill 
was  accepted  for  the  accommodation  of  the  drawer,  and  was  endors- 
ed for  value,  before  its  maturity.  In  that  case,  as  in  this,  the  holder 
was  ignorantf  at  the  time  he  received  the  biUy  that  it  was  given  for  ac- 
commodation, but  was  afUrwarde  informed  of  that  fact,  before  the 
act  woe  done  J  which  the  acceptor  claimed  operated  as  his  discharge. 
It  will  at  once  be  perceived,  how  very  similar  are  the  two  cases, 
in  every  important  particular.  On  the  hearing  of  that  case,  the 
decisions  at  law  and  in  equity  were  considered ;  and  all  the  judges,  i      ^ 

Ch.  J.  Tbntsbdeit,  and  Park|,  Taunton  and  PATTEisoN,  Jus-     S  /       r  — 
tioes,  certified  to  the  court  of  chancery,  that  the  acceptor  was  lia- 
ble, on  the  bill,  the  same  as  on  a  bill  ibr  value. 

Whether,  therefore,  we  apply  to  this  case  the  principles  prevail- 
ing in  equi^,  or  at  law,  the  result  is  the  same.  The  plaintiffs  hav- 
ing no  notice,  at  the  time  they  received  the  bills,  that  they  were 
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given  for  accommodation,  had  a  right  to  treat  the  drawer  as  eol- 
laterallj  liable  thereon,  and  the  acceptor  as  the  principal  and  pri- 
marj  debtor;  and  this  right  of  the  holder  remains  ima£fected  by 
any  subsequent  knowledge  which  he  may  have,  that  they  were 
for  the  accommodation  of  the  drawer.  Under  such  circumstances, 
the  release  of  the  drawer,  in  no  way  affects  the  liability  of  the  de- 
fendant, as  acceptor.  This  view  of  the  case  renders  it  unnecessary 
to  pass  upon  other  questions,  which  were  urged  in  the  argument 
of  the  ease. 

The  result  is,  that  the  judgment  of  the  county  court  must  be  re- 
versed, and  the  case  remanded. 


John  EL  Robinson,  Exb.  ▼.  Obamel  Hutcbinson  and 
Wife, 

WUL     Cbpoctfy  of  tvHatar.    Previaut  emdtulmequentdedanahnM 
of  teetator,    AdrntmbiUiy. 

The  declantkniB  of  the  testBtnr,made  about  the  thne  of  the  ezecntSonof  the  wfll, 
tending  to  show  importunity  and  undue  influence,  and  alao  to  shov  the  state  of 
the  mind  of  testator,  are  admissible. 

But  such  declaxatioDs  axe  not  admiaeible  to  ptore  the  Cut  etsted. 

Weakness  of  mind  aiisfaig  from  advanced  age,  disease  and  family  affliction,  exists 
In  the  mind  Itself,  and  each  weakness  of  mind,  at  the  time  of  making  the  wiH, 
may  be  inferred  from  weakness  subsequent,  therefore  declarations  of  the  iest»» 
tor  soon  after  making  the  will,  and  having  reference  to  it,  and  the  disposition  of 
his  property,  under  such  a  state  of  facts,  are  admissible. 

Testimony  of  this  character  must  be  limited  to  proof  of  weakness  of  mind,  at  tha 
time  of  making  the  will,  and  is  inadmissible  as  proof  of  the  fact  stated  by  the 
testator.  ^  ^ 

i  » 

This  was  an  appeal  from  a  decree  of  the  court  of  probate, 

for  the  district  of  Chittenden,  admitting  to  probate  the  alleged  last 
will  and  testament  of  Mrs.  Nancy  Bobinaon,  deceased. 

At  the  September  Term  of  tiie  County  Cottrt>— Poland,  J., 
presiding— the  case  was  tried  by  jury,  and  a  verdict  returned  in 
&yor  rf  the  wilL 
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On  the  trial,  it  was  daimed  by  the  appeHflsita  that  tlM  testatrix 
was  a  pen(Hi  of  adyaneed  age,  and  infirm  heahh,  and  ihai  at  the 
time  of  the  execntbn  of  the  will  she  had  beoQme,  in  conaeqnenoe 
of  disease  and  domesdc  affliction,  greatlj  broken  and  enfeebled  in 
mind  and  capacity.  That  her  sons,  John  H.  and  Franklin  Bobin* 
son,  had  acquired  her  unboonded  confidence,  and  exercised  a  great 
degree  of  infinence  over  her,  having  for  some  years  managed  all 
her  basiness  afBurs.  That  on  the  occasion  of  the  execution  of  the 
will,  the  testatrix  was  taken  by  her  sons  on  a  visit  to  a  distant  re- 
latiTc,  in  the  town  of  Weathersfield,  and  that  on  the  day  after  her 
arriyal  there,  Franklin  Robinson  took  her  into  a  room  apart,  and 
remained  with  her  alone  daring  the  wh<^e  day,  and  there  drew  up 
the  will,  which  was  executed  that  evening,  and  carried  away  by 
said  Franklin. 

That  the  will  was  procured  to  be  executed  by  the  undue  infiu- 
ence  and  control  of  said  Franklin  Robinson,  who  was  largely 
benefitted  by  its  provisions,  and  to  the  exclasioo,  in  a  great  part, 
of  his  sister,  Mrs.  Hutchinson,  the  appelUint;  and  that  the  testa- 
trix was  wilfully  imposed  upon  by  said  Franklin  as  to  the  charac- 
ter and  effect  of  the  provisions  of  the  wilL 

In  support  of  these  &cts  and  tending  to  prove  them,  a  large 
amount  of  evidence  was  produced,  a  part  of  which  consisted  of  the 
depositions  of  Thomas  Robinson,  Lucy  French,  Attee  Walker, 
Phebe  Upham,  Maria  Upham,  Drusilla  Upham,  and  Lydia  Bur- 
rooghs. 

To  the  admission  of  various  portions  of  these  depositions  the 
appeUee  objected,  which  consisted  for  the  most  part,  of  the  de- 
darationa  of  the  testatrix,  made  at  and  near  the  time  of  the  ex- 
ecution of  the  said  wilL  That  part  of  the  deposition  of  the  said 
Thomas  Robinson,  so  objected  to,  was  as  follows : 

"  On  her  return  from  there  to  Mrs.  Hutchinson's  she  came  to 
^  my  house,  and  observed  to  me  that  John  H.  and  Franklin,  were 
^  present  at  the  making  of  the  will,  and  that  Franklin  drew  the 
"  will  according  to  their  wishes,  to  wit,  (John  H.  and  Franklin,) 
^and  that  her  head  was  so  confused  that  she  did  not  know  what 
*her  will  contained,  and  that  John  H.  had  carried  it  off  to  Bur- 
''lington,  and  that  she  felt  very  anxious  to  know  how  it  read« 
'^  Queiiian — ^Will  you  state  what  Mrs.  Robinson  said  in  your  hear- 
^'ing  with  regard  to  her  son,  Franklin,  obtainteg  certain  articles 
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^of  dothing  from  her  at  Burlington,  in  Augost,  A.  D^  1847,  just 
^  before  thej  came  to  Chester  ?  Amwer — She  said  Franklin  had 
«OTer  persuaded  her  to  give  up  certain  articles  of  clothing  to  him, 
^that  hehad  carried  them  to  New  York,  and  thatshe  was  extreme- 
^  Ij  Sony  and  wished  them  back." 

Lucj  French  testified  in  her  deposition,  that,  ^  On  the  fourth  of 
^  July,  1848, 1  spent  the  day  with  her,  Mr.  Hutchinson  and  wife 
«being  absent  from  home.  She  was  as  bright  as  she  had  been 
^  previously  and  perfectly  rational  and  composed  when  I  got  to 
^^ Mr.  Hutchinson's.  In  the  course  of  the  forenoon,  she  introduo- 
^  ed  the  subject  of  her  will,  (I  asked  her  no  questions,)  and  told 
<<  me  that  Franklin  teased  her  to  go  to  Weathersfield  and  make  a 
^  visit  She  said  she  should  not  have  made  her  will  at  that  time, 
^  had  not  Franklin  teased  her  so,  and  wanted  it  made  before  he 
^  went  back. 

^  She  said  Franklin  would  not  give  her  any  peace  till  she  had 
^  made  it  She  said  she  hoped  Nancy  would  not  feel  bad  to  think 
tt  they  went  there  and  made  it,  for  she  calculated  she  would  fare  as 
^  well  as  the  rest  of  them.  She  said,  that  at  the  time  it  was  made, 
^  her  head  was  so  conAised,  she  did  not  know  what  she  was  about 
<'  She  did  not  say  in  particular  who  made  it,  as  I  recollect.  I  tried 
^  to  turn  the  conversation  for  fear  she  would  get  excited,  but  she 
^<  was  not  excited  at  that  time,"  &c. 

The  portions  in  the  other  depositions  objected  to^  were  of  the 
same  character  as  that  above  cited ;  and  the  same  was  rejected  by 
the  court 

It  was  claimed,  on  the  part  of  the  appellants,  to  be  admisable, 
as  well  for  the  purpose  of  proving  the  fiicts  therein  stated,  and 
her  previously  existing  and  expressed  intentions  as  to  the  disposi- 
tion  of  her  property,  as  of  showing  the  state  and  condition  of  the 
mind  and  capacity  of  the  testatrix,  at  the  time  when  the  de- 
clarations were  made,  and  at  the  times  to  which  they  referred,  as 
tending  to  show  the  condition  of  her  mind  at  the  time  the  will  was 
executed,  and  generally  for  the  purpose  of  establishing  the  facts 
relied  on,  as  before  stated,  to  invalidate  the  wilL 

The  appellants  also  called  as  a  witness,  Mrs.  Prentiss,  who  tes- 
tified to  the  mental  condition  of  the  testatrix,  in  the  summer  of 
1847,  (a  few  months  before  the  execution  of  the  will,)  and  to  the 
then  existing  effect  apparently  produced  upon  her  mind  and  healthy 
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bj  the  death  of  testatrix's  daughter,  Eliabeth,  in  September, 
1846;  and  also  proposed  to  show  by  the  witness,  what  the  testa- 
trix told  her  of  the  immediate  effect  of  the  death  of  the  daughter 
OQ  the  mind  and  health  of  the  testatrix,  at  the  time  and  soon  after 
it  occurred. 

To  the  admission  of  this  last  evidence  Ae  appellee  also  object- 
ed,  and  it  was  excluded  bj  the  court  The  charge  of  the  court  to 
the  jury  was  not  olgecied  to  by  the  appellants;  but  to  the  ruling 
of  the  court  in  rejecting  the  evidence  referred  to,  the  appellants 
excepted. 

JB,  I,  Phifyi  for  the  defendants. 

The  evidence  rejected  should  have  been  admitted. 

L  It  tended  to  show  weakness  of  mind  in  the  testataix,  at  the 
time  the  will  was  executed. 

This  fact  was  material,  and  can  never  be  proved  except  by  the 
conversation  and  conduct  of  the  party. 

All  the  evidence  referred  to  a  period  very  near  the  execution  of 
thewilL  There  is  no  objection  on  prinoiple  to  such  evidence. 
It  is  constantly  received  in  practice.  And  even  the  authorities 
that  reject  the  statements  of  a  testator  as  evidence  of  thefacU  re* 
lakdj  admit  them  for  the  purpose  of  showing  the  $taU  of  mind. 
Omdock  V.  Hadlyme^  8  Con.  254  Emne  v.  Kinne  ei  aLy9  Con. 
102.  Mc  Toffgat  v.  Thompioriy  14  Pemi.  149.  JhjA  v.  Irish  8  Sergt. 
k  Bawle  573.  1  Cowen  &  Hill's  Notes  to  Phillips'  £v.  p.  646, 647. 
Attf  V.  JaeksoMj  6  WendaD,  178.  Jteed,  Bxr.  v.  Rwd,  1  Hawks, 
247.    iroiiFetfv.i%ir^dDev.  642.    i^«b<mv.  OU^2yt76. 

In  almost  all  the  cases  of  disputed  wills  in  the  Eng.  Ec  Rep. 
evidenee  of  this  character  was  received  without  question. 

When  the  present  case  wasfonnerly  before  the  Supreme  Courts 
this  testimony  was  oonceded  to  be  admissible  for  the  purpose  fw 
which  it  was  claimed.  The  only  question  was  as  to  its  ccmipeten- 
ey  to  prove  iht  faeU  stated  hy  the  testatrix.  And  the  point  dedd* 
edwas,  that  declarations  of  the  testatrix  omotcitfiii^  <o  a  fVvoMliOfiy 
were  not  admissible. 

n.  The  testimony  of  Mrs.  Prentiss,  and  those  passages  in  the 
depositions,  that  refer  to  the  statements  made  by  the  testatrix,  as 
to  her  bodily  health  and  the  condition  of  her  mind,  are  further  ad- 
misBible  as  proving  the  fiust  therein  stated. 
XXVI  4 
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Affection  of  the  mind  generally  results  from  bodilj  infirmitj* 
And  such  infirmity  cannot  usually  be  shown  except  by  the  state* 
ments  oi  the  party. 

These  statements  are  not  analogous  to  declarations  made  by  a 
person  in  his  own  favor.  It  is  absurd  to  say  that  a  testator  ha» 
an  interest  to  defeat  his  own  will ;  and  more  absurd  to  suppose  that 
he  would  seek  to  accomplish  that  object  by  making  representationi 
in  regard  to  his  health,  that  would  furnish  circumstantial  eridenoe 
of  insanity.  The  statementd  of  a  party  as  to  his  bodily  symptoms, 
at  the  time  of  their  existence,  are  admis»ible  as  evidence  even  in 
his  own  favor. 

III.  Those  passages  in  the  depositions  which  relate  to  the  ex- 
pressed intentions  of  the  testatrix,  both  before  and  after  the  exe- 
cution <^  the  will,  in  regard  to  the  disposition  of  her  property,  are 
further  admissible  to  show  that  the  will,  as  drawn,  is  inconsistent 
with  those  intentions. 

In  all  cases  where  capacity  or  free  agency  in  making  a  will  is 
in  question,  the  fact  that  the  will  does  not  compare  with  expressed 
intentions  is  not  only  admissible,  but  is  regarded  as  of  the  highest 
importance.  1  Eng.  £c  Rep.  67,  88, 116.  4  Eng.  Ec.  Rep.  650, 
lis.  S  Eng.  Ec  Rep.  95. 

IV  •  Those  passages  in  the  depositions,  which  contain  statements 
of  the  testatrix  in  regard  to  the  manner  in  which  Franklin  Robin- 
son had  previously  obtained  certain  property  from  her,  and  the  ef- 
fect of  those  transactions  upon  her  testamentary  intentions  toward 
her  daughter,  (the  defendant,)  are  also  admissible  upon  two  grounds 
in  addition  to  those  urged. 

Firgtf  as  showing  the  facts  so  stated. 

Second^  as  showing  the  undue  influence  which  Franklin  had  ac- 
quired over  her  feeble  mind  previous  to  the  execution  of  the  will. 
SanMe  v.  TVyon,  7  Sergt  &  Rawle,  90. 

y.  The  passage  in  Mrs.  Burrough's  deposition,  in  which  she 
states  that  she  mentioned  the  facts  to  which  she  testifies  to  another 
person,  vis ;  ^  I  recollect  of  saying  to  our  people,  after  Mrs.  Rob- 
inson left,  that  Aunt  had  failed  since  I  last  saw  her,  as  to  her  Ac- 
uities, and  did  not  appear  to  be  as  well,"  being  at  the  time  they  oc- 
curred, is  admissible  not  as  evidence  of  the  facts,  but  as  showing 
the  attention  of  the  witness  to  have  been  drawn  to  the  subject  at 
the  time,  and  the  manner  in  which  it  was  fixed  in  her  recollection. 
This  is  every  day's  practice. 
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L  B.  Chittenden  and  G.  F.  Edrntrnds  for  plaintiff. 

I  The  testimony  objected  to,  and  excluded  by  the  court  below, 
had  no  legal  tendency  to  prove  that  the  testatrix,  at  the  time  she 
made  the  statement  testified  to,  w»s  either  of  unsound  mind,  or  weak 
and  enfeebled  intellect,  but  the  contrary.  These  statements  are 
aH  in  reference  to  antecedent  &ct8,  which  the  appellants  claimed 
to  exist. 

The  rale  as  to  declarations  of  the  testatrix,  made  after  the  exe- 
cution of  the  will,  as  established  by  this  court,  in  this  case,  and 
supported  by  the  best  considered  cases,  is  this :  When  the  declara- 
tions have  a  tendency  from  their  intrinsic  nature,  to  show  that  the 
mind  of  the  testatrix,  at  the  time  she  made  the  will,  was  unsound, 
imbecile,  or  in  such  a  conditioa  as  to  be  subject  to  the  exercise  of 
undue  influence,  they  are  admissible  for  that  purpose  only.  They 
are  never  evidence  of  their  own  truth.  Jackson  v.  Kniffen^  2  J» 
R.  31.  Comstock  v.  Hadlyme,  8  Con.  254  Stevens  v.  Van  ClevSy 
4  Wash.  C.  C.  B.  262.  Cowen  and  Hill's  notes  to  PhiL  £v.  Part 
1  p.  648.  Provis  v.  Readj  15  E.  C.  L.  430.  Jktbritz  v.  Brought, 
16  S.  &  B.  403. 

The  only  ground  upon  which  they  are  admissible  to  this  limited 
extent,  is,  that  in  some  cases,  evidence  establishing  imbecility,  &c, 
at  the  time  of  the  declarations,  may  have  some  tendency  to  show 
that  the  state  of  the  testator's  mind  was  similar  at  the  time  of  the 
execution  of  the  will. 

The  inference  from  the  declarations,  is  to  be  drawn  through  the 
state  of  mind  at  the  time  they  were  made,  and  not  directly 
from  the  declarations  themselves,  as  such. 

The  yoLTj  may  in  some  cases,  infer  imbecility,  &c.,  at  the  time 
of  the  execution  of  the  will,  from  imbecility  subsequent;  and  infer 
imbecility,  &:&,  subsequent,  from  declarations  containing  intrinsic 
evidence  of  it  But  it  is  only  in  cases  where  the  imbecility  is 
shown  to  be  of  a  continuously  permanent  nature,  existing  in  the 
substance  of  the  mind  itself,  that  the  subsequent  mental  condition 
ever  has  any  tendency  to  prove  that  such  condition  existed  at  any 
time  prior.  Such  is  not  this  case.  Here  the  difficulty  is  not  in  the 
mind  itself,  but  in  the  degree  of  influence  exercised  over  it ;  and 
the  weakness  is  only  material  as  affecting  the  degree  of  influence 
necessary  to  the  result  In  such  instance  there  is  no  safe  rule  up- 
on which  declarations  of  the  character  of  those  in  question,  cao  be 
insoeiTod* 
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n.  Were  the  declarations  of  the  testatrU,  made  afUr  the  exe- 
cution of  the  willy  and  not  accompanying  any  ad^  evidence,  to 
prove  directly  the  state  of  imbecility,  Scc^  at  the  time  of  the  exe* 
cution  of  the  will ;  which  was  the  point  in  issue. 

We  insist  that  they  were  not  evidence  of  such  fact 

They  contradict  her  written  declaration,  (the  wHl,)  upon  the  same 
point,  and  are  mere  hearsay.     See  cases  cited  ante. 

You  cannot  say  that  the  testatrix  was  imbecile,  &c.,  at  the  time 
of  the  execution  of  the  will,  because  she  afterwards  so  declared, 
any  more  than  you  can  say  that  the  witnesses  did  not  sign  in  her 
presence,  or  that  a  wrong  intent  was  expressed,  because  she  now 
asserts  that  such  was  the  fact. 

Her  declarations  of  this  character  cannot  be  distinguished  from 
those  of  any  other  person  equally  cognizant  of  the  fact,  for  they 
are  not  declarations  of  a  party  against  her  interest,  and  thus  facts 
in  themsehes. 

They  are  no  more  evidence  as  to  the  factumyihsji  as  to  the  con- 
struction ;  Doe  V.  Pahnery  6  E.  C.  L.  &  E.  R.  155.  Wetherhead 
V.  Baskervilhy  11  How.  830. 

Such  evidence  directly  contravenes  the  statute  of  wills.  It  con- 
tains and  encourages  the  misrepresentations,  uncertainties,  and  per- 
juries, which  it  is  the  purpose  and  spirit  of  the  statute  to  avoid ; 
and  it  operates  as  a  parol  revocation  of  a  will,  executed  with  aU 
the  formalities  required  by  law.  Smith  v.  Fenner^  1  Gall.  170. 
Don  V.  Brawn^  4  Cow.  883.  Bnnon  v.  BetUy  6  Cow.  877,  and 
cases  cited  ante. 

III.  The  declarations  objected  to,  were  offered  by  the  appellants, 
as  the  exceptions  show,  for  the  purpose  of  showing  the  following 
facts  collectively,  viz :  the  exercise,  in  fact,  of  duress,  or  undue  in- 
fluence, and  the  imbecility,  &C.,  of  the  testatrix's  mind. 

In  any  point  of  view  they  were  not  competent  for  the  purpose, 
or  to  the  extent  proposed,  as  tending  to  show  all  these  facts.  The 
decision  of  the  court  was,  that  the  evidence  was  not  admissible  for 
the  purposes  for  which  it  was  offered.  This  was  correct  When 
evidence  is  offered  to  show  a  multiplicity  of  facts,  the  court  is  not 
bound  to  sever  and  divide  the  proposition  in  order  to  determine 
whether  there  is  not  some  one  fact  embraced  in  it,  which  the  evi- 
dence has  a  legal  tendency  to  establish. 

The  opinion  of  the  court  was  delivered  by 
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IsHAX,  J.  The  probate  of  this  will  is  resisted  on  the  ground, 
that  it  was  obtained  from  the  testatrix,  bj  the  influence  and  un- 
due importunity  of  her  sons,  John  H.  and  Franklin  Robinson. 
The  will  was  drawn  bj  Franklin  Robinson,  who  was  largely  ben- 
efitted by  its  provisions,  to  the  exclusion  in  a  great  degree  of  his 
sister,  Mrs.  Hutchinson.  It  is  insisted,  that  the  testatrix  was  im- 
poaed  upon  by  him,  at  the  time  of  its  execution,  as  to  the  charac- 
ter and  effect  of  its  provisions ;  and  that  the  will  was  obtained, 
when  the  testatrix  was  greatly  enfeebled  in  mind,  not  only  by  in- 
firmities usually  attendant  upon  persons  of  her  advanced  age,  but 
by  various  bodily  diseases,  and  a  domestic  affliction  in  the  death  of 
her  daughter.  It  is  also  insisted,  that  she  was  unable  to  over- 
come those  influences  then  exerted  upon  her  mind ;  and  that  her 
will  was  obtained,  thereby  making  a  disposition  of  her  property 
different  irom  what  she  then  desired,  and  contrary  to  her  former 
expressed  determination.  In  other  words,  it  is  said,  that  the  m- 
stnunent  expresses  the  will  and  desire  of  Franklin  Robinson,  rath- 
er than  that  of  the  testatrix. 

In  cases  of  this  character,  the  presumption  is  in  favor  of  the 
will,  and  of  the  capacity  of  the  person  making  it  It  is  therefore 
incumbent  on  the  party  attempting  to  defeat  the  will,  to  show  af" 
firmatively,  the  existence  of  any  disability.  1  Swinb.  on  Wills, 
119.  Shelford  on  Lunacy  and  Persons  of  Unsound  Mind,  274. 
For  that  purpose,  and  in  proof  of  the  issue  in  the  case,  the  decla- 
rations of  the  testatrix  made  shortly  previous,  and  subsequent  to 
the  time  of  the  execution  of  the  will,  were  offered  in  evidence  by 
the  appellants,  and  were  rejected  by  the  court  It  is  insisted  that 
her  declarations  were  admissible  for  the  purpose  of  proving  the 
fad  sUUedj  that  such  undue  influence  and  importunity  was  exercis' 
ed;  and  also  to  prove  the  weak  and  enfeebled  state  of  her  mind, 
at  the  time  of  the  execution  of  the  wilL 

In  relation  to  the  admissibility  of  her  declarations  to  prove  the 
fact  that  such  importunity  and  influence  were  exerted,  we  must 
consider  that  matter  as  settled  by  a  former  decision  of  this  court, 
in  this  case,  in  which  her  declarations  were  held  inadmissible  for 
that  purpose.  That  decision  is  evidently  sustained  by  the  author- 
ities. Prwis  V.  Reedy  5  Bing.  435.  Smith  v.  Fenner^  1  GalL  R. 
170.  Jaehsan  v.  Kniffen,  2  Johns.  31.  Camgtock  v.  Hadlyme,  8 
Cod.  263. 
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The  authorities,  however^  fully  sustain  the  position^  that  those 
dedarations  are  admissible  in  evidenoe,  for  the  purpose  of  showing 
the  state  and  condition  of  her  mind  at  the  time  of  the  execution  of 
the  will ;  that  it  was  in  that  weak  and  enfeebled  state,  in  which 
she  was  incapable  of  resisting  the  importunity  and  influence,  which 
it  is  claimed,  was  exerted  upon  her.  That  evidence  should  not 
have  been  entirely  rejected  from  the  consideration  of  the  jury. 
On  this  subject,  it  is  proper  to  observe,  that  the  object  of  the  tes- 
timony was  not  to  show  imbecility,  or  the  want  of  a  disposing 
mind ;  but  to  show  a  weakness  of  mind,  which  rendered  its  free 
agency  easily  overcome  by  influences  from  that  source ;  and  to  lay 
the  foundation  for  the  introduction  of  other  and  more  direct  testi- 
mony, showing  that  such  importunity  and  influence  was  in  fact  ex- 
erted on  that  occasion,  which  may  be  sufficient  to  avoid  it 

In  the  case  of  Mkon  v  Oldfiddy  2  Vt  76,  the  declarations  of 
the  testatrix  were  admitted  in  evidence,  when  made  after  the 
will  was  executed,  in  which  she  complained  of  having  been  cir- 
cumvented in  making  the  will,  and  of  the  injury  she  had  done  her 
mother  and  sisters.  On  that  testimony,  the  court  of  chancery  re- 
fused its  aid  relative  to  a  trust  estate,  though  she  had  expressly 
refused  to  revoke  the  wilL  The  court  in  that  case  gave  effect 
to  the  testimony,  and  thereby  defeated  the  operation  of  the  wiU 
itself.  It  is  a  much  stronger  case  than  this.  In  Comstock  v.  Had^ 
lymcj  8  Con.  263,  declarations  of  the  testatrix,  made  about  the 
time  of  executing  the  will,  tending  to  show  importunity  and  undue 
influence,  were  admitted  to  show  her  state  of  mind,  though  not  to 
prove  the  fact  stated.  That  testimony  was  received  at  the  circuit, 
and  a  new  trial  was  refused.  The  same  doctrine  was  afterwards 
sustained  in  the  case  of  Kinne  v.  Kinne^  9  Con.  105.  This  doc- 
trine is  sustained  in  Pennsylvania.  In  McTaggart  v.  ThompMon^ 
14  Fenn.  159,  the  declarations  of  the  testator,  ^that  he  had  ruin- 
ed his  family,  had  been  deceived  and  imposed  upon  by  persons 
who  had  procured  hun  to  have  his  will  made,"  were  admitted  in 
evidence  to  show  his  weakness  of  mind  at  the  time  of  making  his 
wilL  The  same  rule  was  adopted  in  the  cases  of  Rambler  v.  7Vy- 
on,  7  S.  &  Bawle  94.  Chess  v.  ChesSy  1  Fenn.  32,  in  which  the 
court  observed,  '*  that  the  declarations  of  a  testator  although  after 
the  execution  of  the  will,  are  evidence  of  weakness  of  mind." 
hish  V.  /mA,  8  S.  &  B.  373.    In  the  case  of  Reed  Exr.  v.  Reed^ 
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1  Hawks.  (N.  Car.  R.)  247,  268-9,  this  subject  was  examined  ^ 
wi^  great  research,  and  such  declarations  were  held  admissible  to 
defeat  the  will  itsel£  Without  adopting  the  doctrine  of  the  case 
to  that  extent,  it  is  a  strong  case,  sustaining  the  admissibility  of 
the  testimony,  for  the  purpose  for  which  it  was  offered  in  this  case. 
In  that  case  the  court  observed,  ^  that  to  reject  the  declarations  of 
the  only  person  having  a  vested  interest,  and  who  was  interested, 
to  declare  the  truth,  involves  almost  an  absurdity.  It  was  not  nec- 
essary that  the  declarations  be  a  part  of  the  re$  fftitae,  for  wheth- 
er they  accompany  an  act  or  not,  whether  made  long  before,  or 
long  after  making  the  will,  is  entirely  immaterial,  as  to  their  com- 
petency. Those  circumstances  only  go  to  their  weight,  or  credit 
with  the  tribunal,  which  is  to  try  the  fact.**  The  same  doctrine 
was  afterwards  sustained  in  the  case  of  HoweU  v.  Borden^  8  Dev. 
442,  444  to  451.  The  true  rule  and  distinction  on  this  subject, 
we  apprehend,  is  given  in  2  FhiL  Evid.  in  Notes  by  Cowen  Ic  Hill, 
648,  in  which  the  editor  remarks,  ^  that  the  difficulty  seems  to  lie 
in  acting  upon  the  distinction  between  declarations  going  to  devel- 
op the  operations  of  the  mind,  and  those  containing  the  assertion 
merely  of  a  distinct  fact  The  former  are  admissible,  the  latter 
not'' 

We  do  not  perceive  any  serious  objection  to  the  admission  of 
this  testimony  in  this  case,  under  that  limitation,  when  the  decla- 
rations were  made  so  near  the  time  of  the  execution  of  the  will, 
that  a  reasonable  conclusion,  may  be  drawn  as  to  the  state  of  mind 
of  the  testatrix  at  the  time  the  will  was  executed.  Weakness  of 
mind,  arising  from  advanced  age,  in  connection  with  causes  sug- 
gested in  this  case,  is  progressive  and  permanent  in  its  character. 
It  exists  in  the  mind  itself,  and  therefore  it  is,  that  weakness  of 
mind,  at  the  time  of  making  the  will,  may  be  inferred  from  weak- 
ness subsequent,  as  much  so,  as  imbecility  of  mind  under  similar 
drcumstances ;  and  particularly  is  the  testimony  important,  in 
showing  the  extent  and  character  of  the  influence,  which  the  per- 
son drawing  the  will,  had  over  the  mind  of  the  testatrix. 

Upon  these  principles,  and  under  that  limitation,  a  portion  of 
the  testimony  of  Thomas  Robinson,  Lucy  French,  Mrs.  Prentiss 
and  Attee  Walker,  stating  the  declarations  of  the  testatrix,  soon 
afier  making  the  will,  and  having  reference  to  it  and  the  disposi- 
tion of  her  property,  should  have  been  received.    It  is  for  the  ju« 
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tj  to  sajy  what  weight  is  to  be  given  them,  and  how  fiir  thej  tend 
to  show  the  condition  and  state  of  mind  of  the  testatrix,  when  she 
executed  the  wilL  It  has  been  properlj  observed,  that  the  evi- 
dence is  dangerous  in  its  character,  and  is  to  be  received  with  great 
caution.  It  must  be  strictly  confined  to  proof  of  weakness  of  mind, 
at  the  time  of  making  the  wiU,  and  not  to  proof  of  the  fact  stated, 
that  sudi  influence  and  importunitj  was  exercised  on  that  occasion. 
The  judgment  of  the  County  Court  is  reversed,  and  the  case  re- 
manded. 


A.  E.  Dttband  v.  Williax  F.  Griswold. 
Abatement.    AvermenU.    Demurrer, 

hx  a  plea  of  abatement  where  new  matter  b  introduced  bj  the  plea,  contabiing 
matters  of  fact,  aa  well  as  of  record,  the  plea  ehoiild  not  conclude  with  the  yerl- 
fication  that  he  is  ready  to  yerify  with  the  writ  or  record,  but  with  the  common 
verification. 

If,  however,  the  entire  issue  is  to  be  prayed  hj  the  record,  the  plea  should  eon- 
elude  with  the  yerification  that "  he  is  ready  to  yerify  by  the  writ  or  record." 

In  a  plea  in  abatement,  the  ayerments  should  be  dh^ct  and  poeitiye,  so  that  a  tmr- 
erse  will  present  a  proper  issue  ;  and  where  the  material  and  issuable  part  of 
the  plea  was,  whether  the  defendant  resided  at  Charlotte,  when  the  suit  was 
commenced,  and  the  averment  was,  ^  that  at  the  time  of  issuing  and  serviee  of 
said  writ,  the  said  defendant  did  reside  and  for  a  long  time  before,  had  and  eyer 
since  has  resided,  in  the  town  of  Burlington  and  not  elsewhere,"  the  ayennent 
was  held  defectiye  on  demurrer. 

But  the  ayennent,  as  to  Ae  residence  of  the  plaintiiT,  *Hhat  at  the  tame  aforesaid, 
he  did  not  reside  in  Charlotte,"  was  held  to  be  well  made,  and  properly  to  pre- 
sent the  issue  as  to  the  residence  of  the  plaintiff. 

Book  Accottkt.  The  action  was  originaHj  commenced  be- 
jfore  a  justice  of  the  peace,  and  came  to  the  County  Court  by  ap- 
peal. 

The  defendant  filed  a  plea  in  abatement,  setting  forth,  ^  that  the 
^  said  writ  at  the  time  of  the  issuing  <xnd  service  thereof,  was  re- 
<*  tumable  before  Ezra  Holt,  a  justice  of  the  peace  in  and  for  the 
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**  ooantj  of  Chittenden,  at  his,  the  said  Holt^s  office,  in  the  town 
^of  Charlotte,  in  said  countj,  and  that  at  the  time  of  the  iuuing 
"and  gerviee  of  said  nfriij  the  said  defendant  did  reside  and  a  long 
« time  before  had,  and  ever  since  has  resided,  in  the  toira  of  Bnp- 
^lington,  in  said  countj  of  Chittenden,  and  State  of  Vermont,  and 
^  not  elsewhere,  and  that  at  the  time  of  issuing  andgervice  of  said 
^writj  the  said  plaintiff  did  not  reside  in  said  town  of  Charlotte, 
«  and  that  this  suit  was  not,  and  is  not  commenced  or  prosecuted 
*  in  whole  or  in  part  to  recover  anj  debt  or  demand  for  goods, 
^  wares  or  merchandise,  sold  or  deUrered  in  said  town  of  C3iar- 
*^  lotte,  and  this  he,  the  said  defendant,  is  readj  to  verify,  where* 
«fere,''&c 

To  this  plea  the  plaintiff  demurred. 

The  County  Court,  September  Term,  1858— Peok,  J.,  presid- 
ing— adjudged  the  plea  in  abatement  sufficient,  and  rendered  judg- 
ment that  the  writ  abate. 

Exceptions  by  plaintiffl 

Geo.  F.  Edmunds  for  plaintiff. 

The  plea  in  abatement  makes  no  reference  to  the  writ,  or  pre- 
Tioas  proceedings,  and  must  therefore  stand  or  fell  alone.  Peon- 
son  ▼.  French^  9  Vt  349.    Bowman  ▼.  SUweU^  21  Tt  809. 

8.  It  does  not  appear  to  have  been  put  in,  in  time.  A  plea  in 
abatement  out  of  time  is  demurrable.  Jennison  v.  Hcg^goody  2 
Aik.81. 

3.  The  material  allegations  in  the  plea,  as  to  the  issuing  of  the 
writ,  and  where  it  was  returnable,  &c,  are  alleged  with  no  venus 
or  time.     Stephens'  PL  811. 

4.  Where  the  writ  was  made  returnable,  the  nature  of  the  ac- 
tion, can  only  be  tried  by  the  court,  by  inspection  of  the  writ  and 
declaration.  The  plea  ought,  therefore,  to  have  offered  that  mode 
of  proof,  by  making  profert  of  the  writ,  or,  at  least,  by  reference 
to  it  The  common  verification  inpaiSf  at  the  end  i£  the  plea,  is 
not  sufficient    Stephens'  PI.  69, 487-8. 

5.  The  traverse  of  the  plaintiff's  residence  in  Charlotte  is  too 
broad.  It  traverses  such  residence  in  the  eonjunetive  ^atAs  time 
of  the  smng  and  service  of  said  writJ*  This  implies  that  the 
pbdntiff  might  have  resided  there  at  either  of  said  times,  which 
woQld  be  sufficient    Stephens'  PL  261.    Chit  PL  614. 
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6.  It  is  onlj  alleged  argamentatiTelj  that  the  defendant  did  not 
reside  in  Charlotte.  The  allegation  is  that  the  defendant  ^^  resid- 
ed in  Burlington,  and  not  elsewhere.''  This  in  strictness  is  only 
an  infallible  argument,  that  he  did  not  reside  in  Charlotte.  A 
formal  traverse  of  this  character,  should  always  be  laid  directly 
to  the  very  point  in  question. 

Underwood  Sf  Heard  for  defendant 

It  is  objected  that  the  material  allegations  are  laid  without  time 
or  venue.  This  is  unfounded  in  &ct,  all  the  traversable  allegations 
are  laid  with  time  and  place.  The  venue  is  Charlotte  and  the  time 
of  the  issuing  of  the  unit. 

The  plea  is  not  a  &aver9e  of  any  facts.  It  is  an  independent 
allegation  of  matter  de  hors  the  record,  which  the  defendant  would 
be  compelled  to  prove  if  the  plaintiff  traversed  the  plea ;  and  it  is 
not  objectionable  as  being  too  broad. 

When  the  plea  does  not  make  the  writ  and  officers  return  a  part 
of  the  plea,  the  plaintiff  cannot  refer  to  them  to  aid  a  demurrer. 

The  conmiencement  of  the  suit  is  the  service  of  the  writ  and 
not  the  time  the  writ  bears  date,  except  to  take  a  case  out  of  the 
statute  of  limitations. 

If  the  plea  presents  tnore  than  the  defendant  would  be  required 
to  prove,  it  could  not  be  an  objection,  which  the  plaintiff  could 
raise  as  it  would  be  against  the  pleader ;  and  in  this  case  it  is  no 
more  objectionable  for  being  in  the  conjunctive  than  if  it  had  been 
in  the  disjunctive. 

If  the  plaintiff  did  not  reside  in  Charlotte  at  the  time  he  pro- 
cured his  writ  served,  he  could  not  bring  his  suit  there. 

And  because  the  defendant  says  he  did  not  live  there  at  that  time, 
or  before,  it  would  be  no  good  objection  to  the  plea. 

The  opinion  of  the  court  was  delivered  by 

IsHAM,  J.  The  plea  in  this  case  is  founded  on  the  provisions 
of  the  Comp.  Stat  284,  §  83,  86,  which  provides  that  all  suits  be- 
fore a  justice  of  the  peace  must  be  made  returnable  within  the 
town  where  the  plaintiff  or  defendant  resides,  if  either  resides  in 
the  state ;  except  in  actions  for  goods,  wares  and  merchandize  sold 
and  delivered,  when  the  action  must  be  brought  in  the  town  where 
they  were  sold.    The  questions  arise  on  a  demurrer  to  the  plea  in 
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abatement ;  and  it  is  insisted  that  the  plea  is  insufficient,  as  it  does 
not  appear  from  the  same,  or  bj  reference  to  the  writ,  that  that  mat- 
ter was  pleaded  in  abatement  before  the  justice.  If  it  was  material 
that  the  objection  should  have  been  taken  there,  it  was  not  neoes- 
sary  to  make  such  an  averment  in  the  plea ;  nor  to  refer  to  and 
make  the  writ  and  proceedings  thereon,  a  part  of  the  plea.  The 
question  would  more  properly  arise  on  a  motion  to  dismiss  the 
plea,  or  the  facts  should  have  been  introduced  on  the  record,  by 
way  of  replication.  The  plea  also  properly  concludes  with  the 
eomm<m  verification,  and  should  not  have  concluded,  that  he  was 
ready  to  verify  by  the  writ,  or  record.  This  would  have  been  nec- 
essary if  the  entire  issue  was  to  be  proved  only  by  the  record. 
But  when  new  matter  is  introduced  by  the  plea,  containing  mat- 
ters of  fact,  as  well  as  of  record,  the  common  verification  is  prop- 
er. The  commencement  and  prosecution  of  the  suit,  and  the  actual 
residence  of  the  parties,  are  matters  of  fact ;  they  are  constituent 
parts  of  the  same  defence,  and  form  one  connected  proposition,  and, 
therefore,  should  conclude  with  this  verification. 

A  greater  degree  of  certainty  and  strictness  is  required  in  a 
plea  in  abatement,  than  in  a  plea  in  bar.  Like  a  plea  in  bar,  it 
should  be  certain  as  to  time  and  place,  and  the  averments  are  to 
be  direct  and  positive,  and  not  argumentative,  so  that  a  traverse 
will  present  a  proper  issue,  and  be  capable  of  triaL  The  aver- 
ment **  that  at  the  time  of  issuing  and  service  of  said  writ,  the  said 
defendant  did  reside,  and  for  a  long  time  before,  had  and  ever  since 
has  resided,  in  the  town  of  Burlington,  and  not  elsewhere,"  we 
think  is  defective  on  this  demurrer.  The  material  and  issuable 
&ct  was,  whether  the  defendant  resided  at  Charlotte  when  the 
suit  was  commenced.  The  averment  may  satisfactorily  show,  that 
the  defendant  did  not  reside  at  Charlotte,  at  that  time,  as  he  could 
not,  if  he  resided  at  Burlington  and  not  elsewhere ;  but  that  con- 
clusion is  a  matter  of  inference,  and  technically  the  plea  is  argu- 
mentative. The  averment  should  have  been  direct  and  positive, 
that  the  defendant  did  not  at  that  time  reside  at  Charlotte.  As 
the  averment  now  is,  no  traverse  can  be  well  taken ;  for  if  a  trav- 
erse is  taken  in  the  words  of  the  plea,  the  issue  will  be  whether 
the  defendant  resided  at  Burlington  and  not  elsewhere,  instead  of 
beug  whether  he  resided  at  Charlotte.  The  averment  in  this  re- 
spect is  well  made,  as  to  the  residence  of  the  plaintiff,  ^  that  at  the 
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time  aforesaid  he  did  not  reside  in  Charlotte.**  A  traTerse  of  this 
averment  would  present  the  issue  as  to  the  plaintiff  in  proper 
form ;  and  in  this  manner  the  averment  should  have  been  made  in 
relation  to  the  defendant 

It  is  unnecessary  to  pass  upon  other  objections,  which  have  been 
urged,  as  the  plea  in  this  respect  is  defective. 

Judgment  reversed  and  defendant  must  answer  over. 


HuBLBTTT  &  Hodges  v.  Jonas  O.  Chittendek. 
Booh  Aceauni.     Cbntraet.     ConiideraHorL 

Where  a  contract  was  made  between  the  plaJntiA  and  the  defendant  and  B,  a 
third  penon,  that  the  defendant  should  employ  E.  tahaUd  a  saw  mill,  and  thai 
defendant  should  pay  to  the  plaintiffs  the  amonnt  of  B*s  earnings,  to  be  applied 
on  a  debt  which  B.  had  previously  contracted  with  the  plaintlfb  ;  there  was  al- 
so a  contract  between  the  defendant  and  B.  that  if  the  mill  did  not  do  a  good 
bnsiness,  defendant  need  not  pay  anything  ;  it  tamed  ont  Ihat  tte  mill  was  good 
for  nothing,  and  that  the  labor  of  B.  was  a  damage  to  the  defendant ;  nnder  this 
state  of  facts,  it  wu  held^  that  the  plaintiflb  could  not  enforce  payment  of  B's 
wages,  (though  they  were  ignorant  of  the  last  named  contract  between  the  de- 
fendant and  B,)  as  the  defendant  receiTed  no  value  for  his  promise  to  the  plain- 
tUBi,  and  the  plaintifi  parted  with  nothing,  thehr  debt  havhag  been  prerioosly 
contracted  with  B. 

Book  Account.  Judgment  to  account  was  rendered  in  the 
County  Court,  and  an  auditor  was  appointed^  who  returned  his 
report  to  the  County  Court 

The  only  question  raised  upon  the  report  of  the  auditor,  was  in 
relation  to  item  numher  15  in  the  plaintifis'  account,  which  was 
in  these  words,  *^  Amount  paid  Bronson,  per  contract,  $70  58." 

In  relation  to  this  item,  the  auditor  found  and  reported  the  fol- 
lowing facts :  That  at  the  date  of  said  charge,  and  for  some  time 
prior  to  doing  any  of  the  work  hereinafter  mentioned,  one  Bron- 
son, a  mill  Wright  hy  trade,  was  indebted  to  the  plaintiffi,  who 
were  merchants,  on  general  book  account,  in  a  sum  greater  than 
the  amount  of  said  item.  That  some  weeks  prior  to  said  charge, 
the  defendant  being  about  to  erect  a  saw  mill,  the  subject  of  em- 
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plojiag  BroDson  to  build  or  superintend  the  building  of  said  miQ, 
and  have  the  defendant  paj  to  the  plaintiftsy  the  amount  of  his 
work  to  be  applied  on  Bronson's  account,  became  a  matter  of  con- 
yersation  between  all  of  said  parties,  as  was  also  the  question,  as 
to  the  manner  in  which  the  price  of  such  labor  should  be  secured  to 
the  plaintiffs  and  secured  £rom  the  trustee  process,  said  Bronson 
being  at  the  time  indebted  to  other  persons,  and  of  little  pecunia- 
ry responsibility,  though  plaintiffs  deemed  the  account  against  him 
good  and  ultimately  collectable.  Thereupon  it  was  agreed  between 
said  Bronson  and  the  defendant,  that  Bronson  should  superintend 
and  aid  in  the  erection  of  said  mill,  for  which  he  was  to  be  paid  al 
the  rate  of  $1  50  per  day,  for  his  services,  said  Bronson  promising 
said  defendant,  to  make  a  mill  at  the  proposed  point,  that  would 
perform  200  revolutions  per  minute,  and  do  a  good  business  on 
that  stream,  and  if  it  did  not,  he,  defendant,  need  not  pay  him  any 
thing,  at  the  same  tone  explaining  to  the  defendant  the  manner  of 
the  oonstmction* 

Bronson  bnih  the  mill  in  the  manner  proposed,  and  during  the 
progress  of  the  work,  the  defendant  doubted  the  propriety  of  his 
plan,  and  remonstrated  against  it ;  but  Bronson  claimed  to  know 
how  to  build  it  and  proceeded  with  his  work  asstated.  By  means 
of  some  error  in  the  arrangement,  the  works  were  swept  away  and 
destroyed  the  first  time  they  attempted  to  use  it,  and  within  a  few 
days  after,  the  charge  No.  15  was  made.  The  auditor  found  that 
the  said  Bronson's  work  was  in  &ct  of  no  value,  but  an  iigury  to 
the  defendant. 

That  it  was  agreed  between  the  parties,  that  Bronson  at  the  end 
of  each  week,  should  draw  an  order  on  the  defendant  in  favor  of 
the  plaintiA  for  the  amount  of  his  work  during  the  week,  at  SI  50 
per  day.  All  these  terms  and  conditions  were  mutually  under- 
stood  and  agreed  upon  between  the  parties,  except  that  the  plain- 
tifi  had  no  knowledge  or  notice  of  any  terms  in  the  contract,  as 
between  the  defendant  and  Bronson,  whereby  Bronson's  pay  was 
to  depend  upon  any  condition,  except  that  of  his  actual  daily  labor. 

That  orders  were  drawn  from  week  to  week  with  the  knowledge 
and  assent  of  defendant,  who  personally  delivered  some  of  them 
to  the  plaintiff^  who  laid  them  aside  from  time  to  time  intending 
to  charge  them  all  up  when  they  got  through.  The  auditor  also 
£nmd  that  throughout  the  whole  transaction,  the  defendant  sup* 
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posed  and  understood  that  he  wafl  only  bound  to  paj  the  plaintiffs 
to  the  extent,  that  he  should  be  finally  liable  to  Bronson  under  his 
contract,  and  that  the  drawing  of  the  orders  and  charge  on  the 
book  and  all  that  he  said  about  earnings,  was  all  subject  to  his  con- 
tract with  Bronson,  and  that  the  plaintiffs  on  the  other  hand  not 
being  aware  of  the  conditions  of  such  contract,  supposed  and  un* 
derstood  that  they  were  to  be  entitled  absolutely  to  the  $1  50  per 
day,  of  such  actual  labor. 

It  also  appeared,  that  the  defendant  had  been  trusteed  and  dis- 
closed in  that  suit,  that  he  had  agreed  to  pay  to  the  plaintiffs,  and 
that  nothing  was  due  Bronson,  &c 

The  County  Court,  March  Term,  1853 — Peck,  J.,  presiding — 
decided  that  the  plaintiffs  were  entitled  to  recover  for  the  amount 
of  said  item. 

Exceptions  by  defendant. 

Phelps  ^  Chittenden  for  defendant 

I.  The  debt  due  from  Bronson  to  the  plaintiffs  had  all- accrued 
before  the  contract  between  plaintiffs,  defendant  and  Bronson  was 
made.  By  the  terms  of  that  contract,  defendant  was  to  pay  plain- 
tiffs '<  all  thai  Branson  earned,"  The  report  shows  that  Bronson 
earned  nothing.  They  could  hare  no  greater  benefit  from  the  con- 
tract than  Bronson  himself. 

1.  This  contract  was  void  by  the  statute  of  frauds.  It  was  for 
the  payment  of  the  debt  of  Bronson  already  accrued,  and  was  not 
in  writing.  Sampson  v.  Paiten^  4  Johns.  422.  Jackson  v.  Ray^ 
iMT,  12  Johns.  291.  Barker  v.  BucJdiny  2  Denio,  45,  60.  Rob- 
erts on  frauds,  228,  242. 

2.  It  was  not  binding  upon  the  defendant  beyond  the  amount  of 
Bronson's  actual  earnings.  Beyond  that  point  it  was  void  for  want 
of  consideration.    Arden  v.  Rowley^  5  £sp.  2^4. 

II.  The  charging  over  of  the  orders  with  the  assent  of  the  de- 
fendant before  it  was  ascertained  whether  Bronson  had  earned  any 
thing,  did  not  vary  the  rights  of  the  parties. 

1.  It  did  not  take  the  case  out  of  the  statute,  because  there  was 
no  writing  executed,  and  the  debt  against  Bronson  was  not  dis- 
chai^ed.  2.  Nor  can  the  defendant  be  made  liable  upon  the 
ground  that  plaintiffs  have  lost  any  rights  against  Bronson.  They 
have  not  discharged  the  debt  against  Bronson.    The  case  shows 
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that  thej  considered  him  responsible,  and  it  expressly  finds  that 
defendant  did  not  intend  to  assume  Bronson's  debt. 

Me^fnard  ^  Mead  for  plaintiffs. 

L  From  the  facts  reported  bj  the  auditor,  it  appears  that  the 
undertaking  of  the  defendant  to  pay  the  plaintifis  the  amount  of 
Bronson's  labor,  amounted  to  an  independent  contract  Saunders 
T.  Davisy  9  Vt  136.    Arbuckle  v.  Hawh,  20  Vt  538. 

II.  The  orders  were  drawn  with  the  knowledge  and  consent  of 
the  defendant,  and  some  of  them  by  him  delivered  to  the  plaintiffs, 
and  at  the  request  of  the  defendant  charged  to  him  by  the  plain- 
tiflb,  the  defendant  saying  that  was  the  agreement 

These  facts  amount  to  an  acceptance  of  the  orders. 

The  plaintififs'  rights  are  not  to  be  affected  by  any  conditions  in 
the  contract  between  the  defendant  and  Bronson,  which  were  not 
oommunicated  to  the  plaintiflb,  and  made  a  part  of  the  defendant's 
understanding  with  them. 

The  opinion  of  the  court  was  delivered  by 

Bennett,  J.  No  question  is  made  in  relation  to  the  auditors 
report,  except  as  to  item  15  in  the  plaintiffs'  account 

By  that  charge,  the  plaintiffs  seek  to  recover  a  portion  of  their 
debt,  which  was  originaUy  against  Bronson. 

It  was  agreed  between  the  three  parties,  that  Bronson  should 
superintend  the  building  of  a  saw  mill  for  the  defendant,  and  that  he 
should  pay  to  the  plaintiffs  the  amount  of  Bronson's  earnings,  to 
be  applied  on  the  plaintiffs'  account  against  him ;  and  his  wages 
were  estimated  to  be  at  the  rate  of  $1  50  per  day,  which  the  de- 
fendant was  to  pay  the  plaintiffs. 

There  was  a  provision  in  the  contract  between  defendant  and 
Bronson,  that  if  the  mill  did  not  do  a  good  business,  the  defend- 
ant need  not  pay  anything. 

The  auditor  reports,  that  the  mill  was  good  for  nothing,  and 
Bronson's  labor  a  damage  to  the  defendant  But  this  provision  in 
the  contract  was  not  communicated  to  the  plaintiffs,  and  they  sup- 
posed the  $1  50  per  day  was  absolutely  payable. 

It  is  perfectly  dear,  that  upon  the  facts  reported,  Bronson  had 
no  claim  against  the  defendant,  which  he  could  enforce ;  and  the 
question  is,  can  the  plaintiffs  enforce  payment  where  nothing  was 
due  to  BnMison  ? 
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It  is  quite  dear,  that  when  the  agreement  was  made,  bj  which 
the  defendant  was  to  oiake  payment  of  Bronson's  wages  to  the 
plaintiffs,  it  was  upon  a  valid  consideration,  which  was  to  pass  from 
Bronson  to  the  defendant,  and  in  the  end  it  turned  out  this  consid- 
eration failed. 

We  can  not  see  upon  what  ground  the  plaintiffs  can  recover  this 
item.  The  defendant^  as  it  turned  out,  received  no  value  for  his 
promise  to  the  plaintiff ;  and  the  plainti£&  have  parted  with  noth- 
ing. Their  debt  against  Bronson  had  been  previously  contracted, 
and  the  auditor  does  not  find  that  the  plaintiffs  at  any  time  agreed 
to  forego  any  right  against  Bronson.  If  such  had  been  the  fact, 
the  case  would  have  merited  a  different  consideration. 

The  orders  were  drawn  by  Bronson  upon  the  defendant,  in  fa- 
vor of  the  plaintiffs,  from  week  to  week,  to  avoid  the  trustee  pro- 
cess ;  and  the  defendant  agreed  to  accept  them,  upon  the  ground 
that  he  was  only  to  be  bound  to  the  amount  of  his  indebtedness  to 
Bronson,  and  when  the  orders  were  looked  up  and  charged  over, 
it  was  with  the  same  understanding  on  the  part  of  the  defendant. 

The  fact,  tliat  the  plaintiffs  supposed  Bronson  was  at  all  events, 
to  have  $1  50  per  day,  can  moke  no  difference,  as  it  does  not  ap- 
pear that  they,  relying  upon  this,  parted  with  any  right  as  against 
Bronson. 

The  &ilure  of  consideration  doubtless  was  unexpected  to  both 
plaintiffs  and  defendant ;  but  we  see  no  good  reason  why  the  de- 
fendant can  not  avail  himself  of  it 

The  judgment  of  the  County  Court  is  reversed;  and  judgment 
for  defendant  for  the  sum  reported  due  him  after  deducting  the  15th 
item  from  the  plaintiffs'  account 
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Satidbi.  W.  Tatlob  v.  Williajc  Rhodes,  John  Esnnedt, 
AKD  Saul  Bibhop. 

IVaver  on  cm  ojfficw^s  receipt  for  property  dttached. 

In  an  aetiim  of  tiOTw  <m  offio«r*i  fotUpt  fi>r  propetiy  attaobed,  it  mm  hddf  that 
tbe  ezpiawkm,  **  we  being  receiptoia,"  in  a  written  admission  of  a  demand  and 
lefosal  to  deliver  the  goods  in  oontioTenj,  was  eridence  only  of  the  fact,  that 
a  receipt  had  been  giyen. 

And  it  was  also  held,  that  the  plaintiff's  right  of  actioD  must  depend  npon  the  ten- 
or of  the  receipt. 

Trotkb  on  an  officei^s  receipt  for  property  attached  on  a  writ 
Plea,  the  general  issue,  and  trial  hj  jury. 

On  trial,  the  plaintiff  among  other  things,  claimed  that  he  at- 
tached the  property  in  question,  as  sheriff,  on  a  writ  in  faTor  of 
Ahbey  &,  Freeman,  against  said  Rhodes  and  Kennedy,  two  of  the 
defendants ;  and  that  said  property  was  receipted  hy  the  said  de- 
fendants, and  by  Bishop,  the  other  defendant,  in  the  usual  way  in 
such  cases ;  all  whidi  was  denied  by  the  defendants. 

The  plaintiff  offered  in  evidence  the  original  writ^  the  officer's 
retom  thereon  of  attachment,  with  proof  of  a  judgment  in  &Tor 
of  said  Abbey  &  Freeman  in  that  suit,  and  that  execution  was 
duly  and  seasonably  issued  and  delivered  to  the  plamtiff,  as  such 
sheriff  to  charge  the  property  attached. 

The  plaintiff  also  offered  in  evidence  the  following  written  ac- 
knowledgement by  defendants  of  a  demand  of  the  property,  vis: 
**  We  the  undersigned  hereby  acknowledge  a  demand  upon  us  this 
''day  by  S.  W.  Taylor,  Sheriff,  who  holds  this  execution  for  col- 
^  lection,  for  the  list  of  property  certiHed  by  D.  B.  Buckley,  Clerk, 
«  as  the  same  proper^  attached  on  the  original  writ ;  (and  we  be- 
''ing  the  receiptors  thereof  to  the  said  Taylor,)  and  we  refose  to 
''deliver  the  same  to  him.** 

(Signed)  W.  Rhobbb,  Jb. 

JOHK  KSNNEDT, 

S.  Bishop. 
Bichmond,  March  9, 1851. 
The  signatures  to  the  same  were  admitted. 
The  court  found  upon  the  affidavit  of  the  plaintiff  the  loss  of  the 
receipC;  and  under  objection  by  the  defendants,  admitted  said 
XXVI  6 
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written  ackDowledgement  to  be  read  in  evidence  to  the  jury,  not 
onlj  as  evidence  of  the  demand  of  the  property  and  refusal  of  de- 
fendants to  deliver  it,  but  also  a$  evidence  tending  to  show  the  con- 
tents of  ike  receipt  and  its  execution  anddeliveryhj  the  defendants. 

The  defendants  then  offered  evidence  tending  to  prove,  that  at 
the  time  the  plaintiff  demanded  the  property,  and  defendants 
signed  sidd  admission,  the  receipt  was  not  present,  and  that  the 
plaintiff  represented  to  defendants  that  hehad  there  ceipt  at  home  in 
Burlington.  That  defendants  signed  said  admission  solely  up- 
on plaintiff's  representation  that  he  had  such  receipt,  and  without 
any  other  knowledge  or  recollection  that  they  had  executed  such 
recent  or  any  receipt  for  the  property  in  question,  and  so  informed 
the  plaintiff  at  the  time  of  signing  said  acknowledgement 

This  suit  was  commenced  and  entered  in  court,  March  Term  1852. 

The  court,  September  Term,  1853 — Peck,  J.  presiding — chai^d 
the  jury,  among  other  things  not  excepted  to  by  defendants,  that 
said  written  acknowledgement  tended  to  show  the  execution  and 
delivery,  by  the  defendants  to  the  plaintiff,  of  a  receipt  for  the 
property  in  question  in  the  usual  form  of  receipts  for  property  at- 
tached.   The  jury  returned  a  verdict  for  the  plaintiff. 

To  that  portion  of  the  charge  above  detailed  the  defendants  ex- 
cepted, and  also  to  the  foregoing  decisions  of  the  court 

Maynard  ^  Mead  for  defendants. 

When  the  loss  of  the  instrument  is  properly  proved,  the  secon- 
dary evidence  of  the  contents  should  be  direct  and  positive,  and  not 
circumstantial  and  vague,  leaving  it  for  the  jury  to  guess  at  its 
contents. 

The  written  admission  does  not  tend  to  show  the  eontrats  of  the 
receipt,  but  simply,  and  at  most  to  show  the  existence  of  a  receipt 
The  court  left  it  to  the  jury  to  infer  from  this  what  the  tenor  and 
effect^  as  well  as  the  contents  were. 

The  effect  is  a  question  of  law,  the  contents  a  question  offset 

If  the  evidence  is  not  disputed,  the  effect  is  a  matter  of  law, 
which  the  court  submitted  to  the  jury.  Now  this  admission  either  eac 
vi  termini  proves  the  contents,  or  proves  nothing  to  be  submitted 
to  the  jury. 

The  court  instructed  the  jury,  that  from,  this  they  might  find  not 
only  the  contents  of  the  receipt^  but  its  execution  and  ddiveiy  as 
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wdi  as  ft  denand  and  pefiual^and  timt  the  receipt  ^vas  m  common 
Ibnn. 

No  evidence  of  what  the  common  form  of  a  receipt  is,  was  in- 
IrodDced. 

What  is  the  common  fonn  of  a  receipt? 

Some  are  to  return  the  property  on  demand,  some  to  return  it 
to  the  officer  holding  the  execution,  and  others  in  the  altematiy« 
to  retam  the  propertj  or  pay  the  jndgment* 

Ge0.  F.  Bdmundi  for  plaintiff. 

1.  The  plaintiff  was  entitled  to  recover  upon  tlie  evidence  aside 
from  his  own  testimony.  The  admission  of  the  defendants  that 
they  were  **  receiptors,"  must  be  referred  to  any  legal  mode  by 
which  diat  relation  could  exist  It  will  not  be  contended  that  a 
written  receipt  was  necessary  to  that  relation.  If  they  received  the 
property  from  the  plaintiff  by  parole  bailment,  they  were  receiptors* 

2.  The  admission  of  the  defendants  that  they  were  receiptors, 
WBB  not  secondary  evidence,  even  if  it  supposed  the  evidence  of  a 
written  receipt  PhiL  Ev.  226-7-8-9.  2  Cowen  &  Hill's  notes 
540,  556.  Barl  v.  Picken,  5  C  &  P.  542.  JTiwAoS  v.  Hob,  t 
IL  &  W.  662.    1  H.  &  W.    18. 

3.  The  defendants'  admission  hemg  in  writing  was  of  as  high  a 
grade  of  evidence  aB  the  receipt  itseK  There  is  no  reason  or  an- 
thority  for  sayipg  that  one  of  two  ordj^mo/ writii^  concerning  the 
same  subject  is  inferior  in  kind  to  the  other. 

The  opinion  of  the  court  was  delivered  by 

Bbxnstt,  J.  The  written  admission  of  the  defendants  was  re- 
euTed  under  objection ;  and  the  court  charged  the  jury,  that  it 
fended  to  prove  that  the  defendants  gave  a  receipt  for  the  proper- 
tf  attached  in  the  utwdfom^  We  think  that  the  expression  in  it^ 
**'  we  being  receiptors,"  can  on\f  be  evidence  of  the  foot  recited, 
that  is,  thftt  a  receipt  was  given. 

The  case  shows,  the  only  evidence  to  prove  the  giving  of  a  re- 
ceipt, was  the  written  admisson  ofiU  contents.  There  was  no  ev- 
idence of  ft  usage  among  officers  to  take  receipts  for  property  at* 
tached  in  any  particular  form,  if  such  evidence  would  have  been 
admissable,  and  no  attempt  to  show  what  was  the  usual  form,  and 
'f  clearly  the  court  and  jury  cannot  take  judicial  notice  of  what 
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mi^t  be  the  nsiial  form  of  officers'  receipts,  if  there  was  any  such. 

The  plaintiff's  right  of  action  must  depend  upon  the  tenor  of  the 
receipt,  and  of  course  it  is  important  to  the  rights  of  the  parties. 
We  think  the  judgment  of  the  county  court,  for  the  reasons  assign- 
ed, must  be  reversed.  We  liave  no  occasion  to  pass  on  any  oth- 
er question. 

Judgment  reversed. 


HutMAK  Shebmak  t^.  Charles  Hobart  &  Trustee. 

JBanhrvptcy^ — New  promise —  Condition  precedent. 

Where  the  plaintiff  relied  upon  a  new  promiM  to  aTOld  a  plea  of  bankmptoy,  and 
the  eridence  ihoired  a  promise  to  pay  when  the  defendant  waa  of  snffioient 
ability,  U  wu  heU  that  his  being  of  sufficient  ability  to  pay  is  a  condition  pre- 
cedent; and  that  the  promise  can  be  of  no  avail  until  the  condidon  is  complied 
with. 

Assumpsit.  In  this  case  the  plaintiff  relied  upon  a  new  prom* 
ise  to  avoid  the  defendant's  plea  in  bankruptcy.  The  case  was  re- 
ferred under  a  rule  of  court,  and  the  referee  found  and  reported  the 
following  facts : 

That  the  defendant  was  duly  discharged  under  the  bankrupt  law 
of  the  United  States,  in  May,  1848 ;  and  that  the  defendant  after 
said  discharge  made  a  conditional  promise  to  the  plaintiff,  to  pay 
the  demand  in  suit,  when  he,  the  defendant,  should  become  of  suf- 
ficient ability  to  do  so.  That  the  defendant  was  poor  at  the  time 
of  making  saidipromise,  and  that  he  was  not  of  sufficient  ability  to 
pay  after  making  said  promise,  at  any  time  before  the  commence* 
ment  of  this  suit. 

The  coun^  court  accepted  the  report^  and  rendered  judgment 
for^he  defendant  on  the  same. 

Exceptions  by  plaintiff. 

&  SL  JBhnan  for  plaintiff. 
SmaUeif  ^  WkiU  for  defendant 
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The  opinion  of  the  court  was  deliyered  hj 

Bkhxett,  J.  The  plaintiff  in  this  case  relied  upon  a  new  prom- 
ise to  avoid  a  plea  of  bankruptcy  $  and  the  eyidence  showed  a 
promise  to  pay  when  the  defendant  was  of  sufficient  ability.  The 
referee  finds  that  the  defendant  was  poor  at  the  time  he  made  the 
promise^  and  was  not  of  sufficient  ability,  from  that  time  up  to  the 
commenoement  of  the  suit  The  promise  being  conditional,  it  most 
dearly  can  be  of  no  avail  until  the  condition  is  complied  with.  His 
being  of  sufficient  abili^  to  pay  is  acondition  precedent. 

We  see  no  objection  to  any  of  the  decisions  of  the  referee  in  re- 
gard to  the  admission  of  eyidence,  or  as  to  its  effect 

The  judgment  of  the  county  court  is  affirmed. 
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DeUtmhond,    Aueument  of  datnages  far  breach  of  c<mdiii(m. 
Referee, 

When  ft  €ftM  lifts  been  raftned  under  ft  genersl  rule  of  reference,  no  qnestloiii  of 
Iftw  ftre  befive  this  court,  except  inch  ae  are  sftved  by  the  referee. 

Where  the  defendant  gave  the  plaintiifa  penal  bond,  conditioned  that  he  would 
Imiid  a  certain  honse  for  J.  by  the  flrit  day  of  Angiut,  A.  D.,  1849,  and  lave  the 
pbdntiiThannleM  from  all  liability  on  plaintiff's  contract  to  bnild  the  said  house, 
and  the  defendant  failed  to  bnild  the  honse  by  the  time  specified,  and  the  plain- 
tiff eommenoed  a  snit  upon  said  bond,  ftnd  after  the  commenoement  of  said  snit, 
tiie  pbdntiff  was  compelled  to  finish  said  hooae  at  the  expense  of  aboat  seventy 
doDars,  U  wm§  heU^  that  this  expense  should  be  included  In  the  assessment 
of  the  damages,  it  being  found  by  the  referee,  to  whom  the  case  was  referred, 
thai  there  had  been  abroach  of  said  bond  when  the  suit  was  brought 

And  if  the  bond  be  treated,  as  a  bond  of  indemnity,  it  was  sufficient  to  sustain  the 
action,  that  there  had  been  a  breach  of  its  condition,  when  the  action  was  brought 

Dsmiges  on  bonds  of  indemnity,  are  always  assessed  up  to  the  time  of  trial.  ^ 

Dbbt  on  bond.    Plea  nan  est  factutHf  and  special  pleas. 
The  £bu^  in  the  case,  are  as  follows :  The  plaintiff  purchased  of 
one  Josephs,  water  lots,  Nos.  55,  56  and  a  part  of  lot  No.  57,  in 
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Burlington,  and  agreed  to  pay  for  them  hj  biulding  a  eertaia  house 
on  lot  No.  88.  Stacy,  the  defendant,  purchased  the  house  lots  of 
the  plaintiff,  and  gave  the  plaintiff  his  bond  to  fulfill  plaintiff's  con- 
tract to  Josephs,  and  to  save  the  plaintiff  harmless  from  all  liabili- 
ty on  said  contract,  &c. 

The  case  was  referred  under  a  rule  of  court  to  a  referee,  who 
reported  substantiallj  the  following  facts : 

That  the  defendant  did  not  perform  the  condition  of  his  said 
bond,  particularly  as  to  ftimishing  window  blinds  for  said  buflding ; 
and  that  the  plaintiff,  after  the  time  for  the  completion  of  said  con- 
tract, (which  was  on  the  first  day  of  August,  A.  D.  1849,)  and  after  the 
commencement  of  this  suit,  (which  was  on  the  26th  day  of  Au- 
gust, A.  D.,  1850,)  to  wit,  on  the  24th  day  of  November,  A.  D^ 
1850,  furnished  window  blinds,  at  an  expense  of  thirty-eight  dol- 
lars, and  in  February,  1851,  paid  twenty-two  dollars  and  sixty- 
eight  cents  for  hanging  the  same ;  for  which  sums  the  referee  found 
the  defendant  indebted  to  the  plaintiff,  with  interest ;  subject  to  the 
opinion  of  the  court,  whether  the  plaintiff  can  legally  recover  the 
same,  as  payment  of  the  same  was  incurred  and  made  after  the 
commencement  of  this  suit. 

The  county  court,  September  Term  1852, — Poland,  J.  presid- 
ing,— rendered  judgment  on  the  report  for  the  plaintiff. 

Exceptions  by  defendant. 

D.  A.  SmaSey  fat  defendant 

1.  The  defendant  contends,  that  the  bond  is  a  mere  bond  of  in- 
demnity, to  save  the  plaintiff  harmless  from  said  contract,  and  the 
parties  have  so  treated  it  in  their  pleadings.  DougUu  ^v.  Clarkj 
14  Johns.  177.     6  Hill,  824. 

2.  If  so,  then  plaintiff  has  brought  his  suit  prematurely,  because 
he  must  not  only  have  been  liable  to  pay,  but  must  have  paid  be- 
fore he  can  maintain  his  action. 

The  law  has  wisely  made  a  distinction  in  the  case  of  a  bond  of 
indemnity  from  one  individual  to  another,  and  a  like  bond  to  a 
public  officer.  In  the  first  case  the  plaintiff  must  pay  the  money, 
before  he  can  sustain  his  action.  Donely  v.  RochfeOen^  4  Cowen,  258. 

In  the  other  case,  the  public  officer  can  sustain  his  action  on  the 
bond,  after  there  is  a  judgment  against  him,  and  before  payment. 
See  Donely  v.  Rock/Men^  ante. 
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Bui  in  botk  cases  the  amount  must  be  fixed,  and  rendered  cer- 
tain, or  the  damages  most  be  nominal.  Chace  v.  JERnmcm,  8  Wend. 
456.    Dont^  v.  EoekfeOm,  8  Cowen,  689. 

L.  B.  Engluiby  for  plaintiS 

The  liability  of  Stacj,  the  defendant,  on  the  bond,  is  direct,  and 
not  contingent.  The  words  of  the  bond  are,  if  said  Stacy  shall 
fiilfill  said  Spear's  contract  with  said  Josephs,  cand  huild  Mcdd 
hovjufoT  him.  The  moment  the  time  elapsed,  and  the  contract 
vras  not  performed  and  house  built  according  to  contract,  the  lia- 
bilitj  attached  for  as  much  as  the  house  wanted  of  completion,  and 
it  can  make  no  difference  when  the  plaintiff  completed  the  house, 
proTided  he  has  so  done.  Chace  v.  Hinman^  8  Wend.  452.  8 
Cowen,  623.    5  Term  Bep.  307. 

The  opinion  of  the  court  was  delivered  by 

Bennett,  J.  This  case  having  been  referred  under  a  general 
nde  of  refisrenee,  no  qnestkms  of  law  are  before  us,  except  such 
as  are  saved  by  the  referee.  The  referee  finds  that  there  had 
beeo  a  breach  of  the  condition  of  the  bond  when  the  suit  was 
brought,  and  that  Spear  was  subjected  to  damages  by  being  com- 
pelled to  furnish  window  blinds,  and  also  to  get  them  hung,  at  an 
expense  of  some  seventy  dollars ;  but  this  expense  accrued  after 
the  suit  was  commenced.  We  think  these  expenses  should  be  in* 
duded  in  the  assessment  of  damages,  and  this  is  the  only  question 
referred  to  the  court  Treating  the  bond,  as  a  bond  of  indemnity, 
it  was  sufildent  to  sustain  the  action,  that  there  had  been  a  breadi 
of  its  condition,  when  the  action  was  brought. 

It  is  not  material  that  all  the  damages  should  have,  in  fact,  re- 
sulted to  the  plaintiff  when  he  conmienced  his  suit  There  can 
not  be  successive  actions  on  this  bond,  and  unless  the  damages 
could  be  assessed  up  to  the  time  of  trial,  there  would  be  a  failure 
of  jostke. 

Damages  on  bonds  of  indenuiity  are  always  assessed  up  to  the 
time  of  triaL  So,  in  actions  on  covenants  against  incumbrances, 
if  the  ineumbranee  is  removed  between  the  commencement  of  the 
action  and  the  time  of  trial,  the  sum  paid  to  remove  it,  goes  to 
make  up  a  part  of  the  damages,  which  otherwise  might  have  been 
merely  nominaL 

The  judgment  of  the  county  court  is  affirmed. 
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Jacob  &  A.  D.  Rood  v.  Joseph  Jobkaov. 

GfrofU  of  Water  Power,     OonstrueUon  of  Deede.    Siparian  Pro* 
prietors,    MiU  Owners,  Superior  and  Subordinate  rights. 

In  the  oonstruction  of  iostnimeiits  or  contracts,  the  first  rule  to  be  regarded  U  to 
make  them  ipeak  the  intention  of  the  parties,  as  gathered  from  the  entire  trans- 
action. All  other  roles  are  subordinate  to  this  one,  and  when  they  contrayene 
it  are  to  be  disregarded.    (See  11  Vt  588.) 

Where  the  grantor  in  his  deed  of  a  water  privilege  for  a  saw<mill.  &o.,  made  an 
exception  or  resenration  of  the  water,  as  follows:  *V  except  in  times  of  low  wa- 
ter, when  it  is  wanted  for  the  carding  and  cloth  dressing,  and  grist  mill,'*  If  wm 
heiii  that  the  grantee  had  no  right  to  use  the  water,  when  it  was  wanted  for  the 
purposes  named  hi  the  exception,  and  that  if  he  used  the  water,  when  it  was 
wanted  for  the  carding  and  cloth  dressing,  or  grist  mill,  he  was  liable  for.the  dam- 
age occasioned  bj  such  use. 

The  grantor  may  conTej  the  land  and  resenre  all  the  water  to  himself,  or  he  may 
conyej  the  use  of  all  or  a  portion  of  the  use  of  the  water  in  the  stream,  as  a 
mere  incorporeal  hereditament,  and  retain  the  fee  of  the  land,  in  himself,  not- 
withstanding the  maxim  that  one  cannot  oonvej  the  water  separate  from  tha 
land. 

Besenrations  of  water  use  in  a  deed  will  ordinarily  be  ooDStmed  as  a  resermtioD 
of  a  measure  of  water,  and  not  for  a  partioular  use,  and  it  may  therefore  be 
changed  or  assigned. 

The  accumulation  of  a  sand-bar  in  a  stream,  is  ordinarily  one  ef  those  natural  re- 
sults, which  neither  party  has  any  right  to  interfere  with,  by  direct  remoraL 
But  probably  where  its  accumulation  is  a  common  injury  to  both  parties,  either 
would  be  justified  in  remoying  the  sand-bar. 

The  mill  owner  having  the  subordinate  right  must  take  notice  when  he  is  hifrlng- 
ing  on  the  right  of  his  superior,  and  not  reduce  the  water  so  low  as  to  interfere 
with  that  right,  and  if  he  does  so  reduce  it,  he  is  liable  for  all  damage  sustained 
by  the  owner  of  the  superior  right,  by  being  delayed  for  the  water  to  accumulate. 

And  if  the  owner  of  the  superior  right  moves  his  mill  further  down  the  stream,  it 
would  not  change  the  relative  rights  of  the  parties,  as  he  would  then  have  the 
right  to  take  as  much  water  as  before  he  so  moyed  his  milL 

AcTiOK  on  the  case.  There  weretwo  suits,  both  inTolyingnear^ 
Ij  the  same  question,  and  both  suits  were  referred  to  the  same  re- 
ferees, under  rules  of  court,  who  reported  substantially  the  follow* 
ingfitcts: 

That  both  the  plaintiffs  and  defendant  derived  titles,  upon  which 
their  respective  daims  are  based  from  one  George  N.  Stevens^ 
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whose  title  was  not  qnestioned  bj  either  party.  The  deed  under 
which  defendant  claimSy  is  dated  the  26th  day  4>f  March,  1882,  and 
the  description  of  the  premises  conveyed  by  said  deed  is  as  fel- 
lows :  "  Beginning  in  the  channel  of  Huntington  Biver,  on  the 
''southerly  line  of  the  highway  leading  across  said  River,  firom 
^  thenoe,  up  said  Biver  above  the  dam,  to  JehielJohns'  north  line, 
^thence,  cm  said  line,  northwardly,  up  the  bank  to  the  highway 
'^  thence,  round  on  the  line  of  said  highway  to  the  first  mentioned 
«  bound,  or  place  of  beginning,  containing  all  the  land  I  own  on  the 
**  east  side  of  the  Biver,  and  within  said  boundaries,  together  with 
**  the  saw-mill  standing  thereon,  together  with  all  the  privileges  and 
'^  appurtenances  thereto  belonging,  with  the  privilege  of  drawing' 
"water  to  carry  said  mill,  except  in  tunes  of  low  water  when  it  is 
"  wanted  for  the  carding  and  doth  dressing,  and  for  the  grist-mill} 
"  the  said  Johnson  to  have  the  privilege  of  water  to  cany  a  tumr 
"ing-lathe,  when  it  can  be  spared  irom  the  other  wheels.  The 
''said  Joseph  to  keep  a  good  tight  flume,  and  keq;>  the  east  end  of 
*^  the  dam  in  good  repair,  as  long  as  those  on  the  other  side  shall 
**  do  the  same." 

The  deed  of  the  phuntiffi  was  dated  the  6th  day  of  Novembw, 
1847,  and  conveyed  certain  lands,  "  together  with  mill-dam  and 
^  water  privileges  at  the  above  described  premises,  excepting  the 
"  rights  and  privileges  of  Joseph  Johnson,  for  a  saw-mill  and  turn* 
«i]ig.]athe,  as  deeded  to  him  by  me  on  the  26th  day  of  liarch| 
*  1832,  and  the  rights  and  privileges  of  Alexander  Ferguson,  as 
'^  deeded  to  him  by  me  on  the  19th  day  of  Mardi,  1846,  fora  starch 
"fiictory,  Ac" 

The  deed  to  said  Ferguson  conveyed  the  privilege  of  water  for 
the  purpoee  of  manu&cturing  starch,  and  for  no  other  purpose. 

That  at  the  time  when  said  Stevens  executed  his  said  deed  to 
Johnson,  there  was  standing  on  the  easterly  side  of  the  stream,  on 
the  premises  conveyed  to  defendant,  a  saw-mill,  and  no  other  ma- 
diinery.  On  the  other  side  of  the  stiream,  and  on  the  premises 
subsequently  conveyed  to  said  Ferguson  and  the  plaintiffs,  there 
was  standing  a  grist-miU,  carding  and  cloth-dressing  machine,  which 
were  operated  by  means  of  water  taken  from  the  same  pond,  from 
which  defendant  was  to  take  water  for  his  saw-milL 

That  defendant  went  into  possession  at  the  time  of  his  purchase, 
and  the  plaintifb  went  into  possession  in  the  spring  of  1848;  and 
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that  at  the  time  defendant  made  his  purchase,  the  saw-mill  was  op* 
erated  by  a  flutter  wheel,  so  called,  and  the  gate,  which  let  the  wa- 
ter on  to  said  wheel,  was  eight  and  one-half  feet  in  length,  hj  five 
inches  wide.  That  the  gate  to  the  grist-mill  was  eighteen  by 
twenty-two  inches — ^the  gate  to  the  carding  machine  was  nine  by 
ten  inches — ^the  gate  to  the  fulling-mill  was  four  feet  and  five  in- 
ches long,  by  three  and  one  quarter  inches  wide. 

That  at  the  time  the  plaintiffs  went  into  possession,  the  grist- 
mill and  fttlfing-mill  had  been  taken  away,  and  the  starch  factory 
had  been  erected.  The  gate  to  the  starch  factory  was  nineteen 
and  one  half  inches  by  eleven  inches.  At  the  time  this  suit  was 
commenced  the  plaindffs  had  not  erected  their  new  grist-mill,  or 
&ctory,  which  is  farther  down  the  stream  than  the  old  grist-mill. 
The  starch  fiftctory  hiad  been  operated  for  about  three  months  on- 
ly in  each  year,  commencing  generally  the  latter  part  of  September. 
'*  The  referees  decided  that  the  defendant  had  no  right,  under  his 
deed  fhnn  said  Stevens,  to  use  the  water  in  his  mill  in  times  of 
low  water,  and  when  the  same  was  wanted  by  the  plaintiffs  to  run 
their  carding  machine  on  the  other  side  of  the  stream ;  and  that  de- 
fendant did,  in  several  instances,  in  the  summer  of  1848,  use  water 
in  times  of  low  water,  and  when  the  same  was  wanted  by  plamti£b 
to  run  their  carding  machine,  and  thereby  hijured  the  phdntift  to 
tiie  amount  of  two  dollars. 

That  plainti£&  wanted  the  water  for  occasional  and  temporaiy 
purposes,  irregularly,  as  work  came  in ;  and  the  defendant  claimed 
diat  he  was  entitled  to  reasonable  notice  of  the  plaintiffs'  want  of 
water. 

And  the  referees  also  found,  that  on  the  west  side  of  the  stream 
there  was  a  sand-bar  running  from  near  the  dam  to  the  bank 
above  the  carding-machine  flume,  so  as  to  prevent  the  water  from 
ztmning  into  said  flume  in  sufllcient  quantities  to  carry  the  card- 
ing-machine, except  when  the  pond  was  neariy  or  quite  full,  and 
tliat  in  low  water,  Johnson's  flume  was  so  situated  that  he  oouM 
draw  the  water  down  bo  that  it  would  not  run  into  the  carding  ma- 
<Aine  flume. 

They  also  reported,  that  on  the  hearing,  the  plaintifls  ofi^red 
the  testimony  of  said  Ferguson  and  Stevens,  and  that  defendant 
olijected  on  the  ground  of  interest;  objection  overruled  and  testi- 
mony admitted. 
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In  the  second  case,  tbe  referees  found  nearly  the  same  facts ;  and 
also  that  plaintifis,  in  1B49^  entered  the  new  building  further  down 
the  stream,  and  put  in  operation  therein  a  gristpmill,  and  some  oth* 
er  machinery.  That  pUuntiffs,  to  get  the  water  on  to  the  wheel 
in  this  new  buildmg,  extended  the  flume  of  the  old  grist^miU  and 
carding  machine  down  to  the  new  building. 

The  referees  also  decided  in  this  suit,  that  defendant  had  no 
right  to  use  the  water  in  his  mill,  in  times  of  low  water,  and  when 
it  was  wanted  by  the  plaintifis  to  run  said  carding  machine  or  grist- 
milL 

And  that  said  defendant  did,  between  the  7th  day  of  March, 
1849,  and  the  5th  day  of  September,  1850,  in  several  instances, 
use  the  water,  in  times  of  low  water,  and  when  the  same  was  wanted  by 
the  plaintiffs,  to  run  their  carding  machine  and  grisi-mOl,  and  there- 
by injured  the  plaintiflb  to  the  amount  of  three  dollars. 

At  the  March  Term  1853— Piebpoint,  J.  presiding — the  defen- 
dant moved  to  recommit,  and  to  set  aside  the  report,  and  also  filed 
exceptions  to  the  report,  all  which  motions  and  exceptions  were  ot* 
ermled,  and  judgment  was  rendered  on  the  report  for  the  plaintifik. 

Exceptions  by  defendant. 

Cfeo.  F.  JBdmundi  ^  A.  B.  Maynard  for  defendant 

As  there  are  two  causes  pending  between  these  parties,  inmolr- 
ing  many  of  the  same  questions,  and  as  the  first  covers  most  of  the 
grounds  of  both,  we  will  consider  that  first ;  and  in  the  second  on- 
ly sach  points  as  are  peculiar  to  that  only. 

L  The  referees  having  been  bound  to  decide  the  cases  accord- 
mg  to  law,  and  having  reported  the  facts,  judgment  should  be  en* 
tered,  as  upon  a  special  verdict,  for  the  party  prevailing  upon  the 
exceptions.    Bi$hop  v.  Bahcoch^  22  Vt  295. 

H.  The  deed  from  Stevens — he  being  seized  of  the  land  on  both 
sides  of  the  stream — to  the  defendant,  conveyed  the  absolute  prop 
erty  in  the  soil,  to  the  center  of  the  stream,  and  an  absolute  eqwal' 
ily  in  the  use  of  the  stream,  with  the  additional  right  to  use  the 
whoU  water  in  the  stream,  wheil  it  should  not  be  wanted  by  Stev- 
ens for  ^  the  carding  and  cloth  dressing,  and  for  the  grist-mill.'' 

1.  The  land,  with  its  appurtenances,  to  the  center  of  the  stream, 
was  specifically  and  absolutely  conveyed,  without,  and  independent 
of  the  additional  clause  of  the  deed;  and  with  the  land,  as  a  coT' 
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portal  hereditament^  and  as  a  part  of  the  land  itself,  the  right  to 
the  water  flowing  over  it,  passed  also.  Angel  on  Watercourses, 
chapt  1,  see.  5.    Starr  v.  CkOd^  20  Wend.  149. 

2.  So  &r,  then,  the  defendant  had  the  right  to  the  equal  use  of 
the  water,  with  Stevens,  ataU  times,  Arthur  y.  C%w«,  1  Paige, 
447.    Hunnells  y.  BuUen,  2  N.  H.  582. 

8.  But  this  right  was  onfy  one  of  equality.  The  defendant  could 
not  lawfully  appropriate  the  whole  water,  whether  Steyens  had  oc- 
casion to  use  it  or  not ;  the  parties,  therefore,  enlarged  the  opera* 
tion  of  the  conveyance,  by  making  it  lawful  for  the  defendant  to 
use  the  whole  water,  except  when  Stevens  should  have  occasion  to 
use  his  share.  This,  we  contend,  is  the  plain  and  manifest  mean* 
ing  of  the  deed ;  and  it  is  certainly  the  only  one  by  which  effect 
can  be  given  to  all  the  words  of  the  instrument  JEx  antecedenti* 
huy  et  cansequmtihuJU  optima  interpretation  GreenleaTs  Cruise, 
vol  2  p.  244. 

in.  If  the  construction  given  to  the  deed,  by  the  plaintifls,  is 
the  true  one,  it  is  manifest  that  the  defendant's  right  to  the  water 
is  paramount  to  that  of  all  others,  except  when  the  water  is  want* 
ed,  in  times  of  low  water,  for  the  ^  carding,  cloth-dressing,  and  for 
the  grist-mill ;"  Stevens,  therefore,  having  granted  a  part  of  the 
water  for  the  starch  &ctory,  could  not  be  entitled  to  the  first  use  of 
the  residue,  for  in  that  way  he  could  exclude  the  defendant  alto- 
gether. The  plaintiffk,  standing  upon  Stevens'  right,  must  show 
affirmatively,  that  their  injury  from  the  want  of  water  forthespeci- 
fied  purpose,  happened  exclusivefyfroni  the  act  of  the  defendant  If 
it  was,  in  fact,  occasioned  by  the  starch  finctory,  they  cannot  com- 
plain. 

lY.  The  report  shows  that  plaintiffs  suffered  a  sand-bar  to  foim 
in  the  pond  at  the  entrance  of  their  flume,  so  that  the  water  would 
not  run  into  their  flume  in  sufficient  quantities  to  run  their  works, 
unless  the  dam  was  nearly,  or  quite  full,  and  that  the  plaintiffs' 
paramount  uses  of  the  water  were  temporary,  and  occasional.  Un- 
der these  circumstances,  had  the  plaintiffs  a  right  to  blockade  their 
flume,  and  compel  the  defendant  to  stop  his  works  until  a  large 
body  of  water  should  accumulate,  before  they  would  deign  to  take 
the  spoonful  which  their  temporary  necessities  might  require  ?  It  is 
a  cardinal  and  beneficial  rule  of  law,  thata  man  is  bound  so  to  use 
his  own,  as  not  to  injure  his  neighbor.  Sogers  v.  Bancroft^  20  Yt 
250.    Angel  on  Watercourses  §  240  et  seq. 
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Y.  The  lowness  of  the  water  alone  did  not  make  it  the  duty  of 
the  defendant  to  desiflt  using  it;  the  plaintiffs  mast  have  'Wanted" 
it  for  a  particolar  purpose,  also,  before  he  was  bound  to  suspend* 
This  want,  from  its  yerj  nature,  was  entirely  contingent ;  and  the 
knowledge  of  it  rested  not  only  peculiarly,  but  exehmvely  with  the 
plaintiffs ;  it  was  their  want  They  were,  therefore,  bound  in  jus- 
tice and  in  law,  ^to  conmiunicate  it  to  the  defendant,  before  they 
could  complain  that  it  was  not  supplied.  Chit.  PI.  288.  Tidd's 
Prac  440.  LetU  t.  PaddUford,  1 0  Mass.  288.  Smith  v.  Wrighi^ 
19  Vt  110.  J(me9  v.  Train,  11  Vt.  444.  2  Am.  L.  C.  56^9. 
Haieh  t.  WkiU,  22  Pick.  518.  This  last  case  is  identical  with  the 
one  at  bar. 

VL  Ferguson  was  interested  in  the  event  of  the  suit  He 
was  the  grantee  of  a  part  of  the  rights  of  StCTcns,  and  there- 
fi>re,  just  as  much  interested  in  sustaining  them  as  the  plaintifb 
themselves.    Jelh  v.  Povey,  1  Esp.  679. 

As  to  the  second  suit :  The  old  grist-mill  and  fulling-mill  hav- 
ing run  down  and  been  abandoned,  and  no  similar  erection  having 
been  put  in  their  place,  the  right  to  water  in  respect.to  them  was 
lost  The  language  of  the  deed  binds  the  parties  to  the  specified 
uses.    Angel  on  Watercourses,  240  et  seq. 

D.  A.  SmaUey,  Phelp$  ^  ChiUenden  for  plaintiffs. 

I.  Aa  Stevens  owned  the  whole  privilege,  and  conveyed  the 
whole  to  the  plaintiffs,  except  what  had  been  previously  conveyed 
by  him  to  defendant,  the  only  question  that  arises  concerning 
the  right  to  the  water,  is  as  to  the  extent  of  the  defendant's  deed. 

On  this  point,  the  decision  of  the  referees  and  the  county^urt 
waa  correct 

Stevens  had  the  right  in  his  conveyance  to  the  defendant,  to  re- 
serve as  much  of  the  privilege  as  he  pleased, 

Nor  were  any  technical  words  necessary  to  enable  him  to  do  so. 
It  is  sufficient  if  the  intent  appear  upon  a  fair  construction  of  the 
laxiguage.  JBigelaw  v.  Satth  et  of.,  15  Mass.  818.  Ifatch  v. 
Dwiffht,  17  Mass.  289.  Curtis  v.  Jachemj  18  Mass.  507.  Shedd 
Y.  LetKe,  22  Vt  498. 

It  is  the  general  rule  in  this  state  in  the  construction  of  deeds, 
that  the  intent  of  the  parties,  as  apparent  from  the  terms,  is  to  be 
foUowed,  that  general  texms  are  controlled  by  particular,  and 
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aad  that  any  apparent  repugnancy  is  to  be  rejected.  6  Vt  855. 
12  Vt.  15.     15  Vt.  479, 

Applying  these  rules  to  the  deeds  in  question^  it  dearly  giyesto 
the  defendant  no  other  right  than  to  use  the  water  for  his  saw^mill 
and  turning-lathe,  when  not  needed  for  the  plaintiffs'  works  on  the 
other  side. 

What  might  have  been  the  effect  of  the  deed  if  it  had  not  contain- 
ed this  reservation  is  a  question  that  does  not  arise. 

IL  The  referees  correctly  held,  that  the  change  in  the  plaintiffs' 
tnachinery,  as  it  required  no  more  water,  did  not  effect  their  rights. 
They  owned  the  water  privilege,  except  the  subordinate  right 
granted  defendant  for  a  particular  purpose,  and  could  of  course  ap- 
ply it  to  any  use  not  injurious  to  defendant's  right  Bigehw  v. 
Batde^  above  cited.  Johnson  y.  Sand,  6  N.  H.  22.  Alden  y. 
Laoid,  5  Taunton  454.     Shedd  y.  Leslie^  22  Vt  498. 

The  defendant  having  only  a  subordinate  right  for  a  special  pur- 
pose, is  restricted  to  that  purpose,  in  his  use  of  the  water. 

III.  No  notice  was  necessary  from  plaintiffs  to  defendant,  when 
the  water  became  insufficient  to  carry  both  mills.  It  is  not  requir- 
ed by  the  conveyance.  Having  the  subordinate  right,  it  is  the  du- 
ty of  the  defendant  to  take  notice ;  and  the  fact  was  subject  to  his 
observation  as  much  as  to  that  of  the  plaintiffs. 

IV.  Stevens  and  Ferguson  were  properly  admitted  as  witness- 
es. They  had  no  interest  in  the  suit  or  its  result  Nor  could  the 
judgment  be  used,  for  or  against  them  in  any  way. 

The  opinion  of  the  court  was  delivered  by 

Redfxeld,  Ch.  J.  L  In  regard  to  the  extent  of  the  grant,  in  this 
case,  from  Stevens  to  defendant,  we  have  not  been  able  to  see  that 
there  is  really  any  very  great  uncertainty.  The  description  of  the 
thing  intended  to  be  conveyed,  so  far  as  the  water  right  is  concern- 
ed, is  somewhat  inartifidally  drawn.  And  it  is  perhaps  £urly  sus- 
ceptible of  receiving  such  a  construction  as  to  give  it  somewhat  the 
air  of  indefiniteness.  This  is  often  the  case,  when  we  attempt  to  ap- 
ply the  strict  rules  of  construction  to  the  precise  words  used,  not 
sufficiently  keeping  in  mind,  at  the  time,  the  situation  of  the  par* 
ties,  and  the  state  of  the  subject  matter.  Taking  all  the  words  of 
description  here  used  into  the  account,  it  is  dear  something  was  in- 
tended to  be  excepted  from  the  grants  or  in  other  words,  reserved 
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to  tbegruitor,  whickis  teehnkallyan  exoeptioii,iiot  m  reservatloD. 
And  this  I  think  is  dearly  expreBsed  hj  the  words  foUowing  the 
irard  '^  except"  in  the  deed:  ^except  in  times  of  law  water,  when 
<<it  is  wanted  for  carding  and  doth-dressingy  and  for  the  grist^^nflL" 
When  what  is  wanted?  of  course  the  water.    Ilien  all  the  water 
is  reserved,  or  excepted,  which  is  wanted,  in  low  water,  to  oper- 
ate suoeessfnlly  the  carding  and  clothrdressing  busmess,  and  the 
grist-milL    But  it  may  be  inquired,  when  is  it  low  water?    Of 
eoorse  it  is  low  water  when  the  defendant's  saw-mill  does  not  leaye 
what  is  excepted  from  the  grant,  i.  e.,  what  is  wanted  for  the  grantors 
miUs  already  erected.    Here  is  no  repngnitncy.    The  land  is  con- 
veyed, and  the  grantor  might,  if  he  chose,  reserve  the  use  of  all 
the  water  to  himself,  or  he  might  convey  the  use  of  all,  or  a  por- 
tion of  the  use  of  the  water  in  the  stream,  as  a  mere  tnearporml 
hereditanrnnt,  and  retain  the  fee  of  the  land  in  himself,  notwith- 
standing the  majom  that  one  cannot  convey  the  water  separate  from 
the  land.    But  here  he  chose  to  convey  the  land,  and  the  use  of  the 
water,  he  desired,  apparently,  te  restrict,  so  as  not  to  render  his 
own  ereedons  useless,  and  he  adopts  a  form  of  expression,  as  if 
the  conveyance  of  half  the  land  under  the  water  would  not  give  the 
use  of  any  water.    That  might  behis  view  of  the  law,  or  it  might 
not    To  save  all  doubt,  he  says  ^  with  the  privilege  of  drawing 
water  to  carry  saidmilL"    This  alone  might  fairly  be  construed 
to  carry  more  than  half  the  water,  when  needfhl  to  carry  the  saw- 
milL    But  this  is  restricted  by  the  exception,  which  obviously  was 
intended  tobe  a  reservation  out  of  the  whole  grant    These  words 
are  obviously  not  the  words  of  a  professional  scrivener,  but  of  an 
inexperieneed  draughtsman,  and  any  attempt  to  apply  to  words 
of  tlds  character,  the  same  rules  of  construction,  which  strictly  pro- 
fessional language  might  be  aided  by,  wiU  often  fail  of  reaching  the 
cardinal  purpose  of  all  rules  of  construction,  the  intention  of  the 
parties.  This  case,  in  prindple,  and,  indeed,  in  its  facts,  is  strikingly 
sunilar  to  the  case  of  Gray,  admr^  v.  Clarke  11  Vt  588.    And  if 
the  court  should  go  here  again,  into  an  extended  examination  of 
the  cases  upon  the  subject  of  exceptions  and  reservations^  which 
are  very  numerous,  it  conld  answer  no  good  purpose.    I  have  said 
all,  m  the  case  last  dted,  which  I  desire  to  say  here.    None  of  die 
eases  read  at  the  bar  are  as  much  like  the  present  as  the  one  last  nam- 
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ed,  and  no  case  is  authority  for  another  upon  a  subject  of  this  kind, 
unless  the  simikritj  approaches  yerj  nearly  to  identity. 

Mr.  Angel's  chapter  on  reservations  of  water  rights  in  grants 
of  land,  shows  very  fully  the  soundness  of  the  grounds  upon  which 
we  here  go,  and  the  cases  on  the  subject  will  be  found  there  col- 
lected, and  yery  fiurly  and  fully  collated. 

n.  Upon  the  principles  of  the  decisions  of  this  court  in  Robert 
T.  Bancrofts  20  Yt  250,  and  Adam$  y.  Warner,  23  Yt.  895,  it  is 
obvious  this  reservation  of  water-right  must  be  regarded  as  a  cer- 
tain mecuure  of  water,  rather  than  water  for  a  particular  use,  of 
eonrse,  then,  the  use  of  this  water  might  be  changed,  or  assigned, 
or  both.  The  case  of '  Pringle  v.  Taylor  2  Taunton  150,  does  not 
apply  to  a  case  of  this  kind,  but  only  where  the  reservation  is  for 
a  particular  use,  and  then  only  when  the  use  is  confined  to  a  par- 
ticular gauge,  which  is  wantonly  destroyed  by  the  owner  of  the 
right,  thus  bringing  the  case  within  the  principle  of.  loss,  by  a  yol<> 
untary  oonfusi<m  of  goods,  with  the  fhtudulent  purpose  of  gaining 
an  unjust  advantage,  when  it  is  thereby  rendered  impracticable  to 
restore  the  parties  to  their  former  state  and  position.  Pratt  v. 
Bryant,  20  Yt  838. 

III.  The  suffering  the  sand-bar  to  accumulate  is  not  such  an 
act  as  would  deprive  the  plaintiffs  of  their  remedy  against  def<Hkd- 
ant  It  was  one  of  those  natural  results,  which  ordinarily  neither 
party  has  any  right  to  interfere  with,  by  direct  removal.  The  most 
that  could  ordinarily  be  done  in  regard  to  alluvion  is  to  use  means 
to  guard  against  its  consequences.  After  it  occurs,  the  rights  of 
the  riparian  proprietors  are  fixed  by  it,  and  it  is  not  competent  for 
one,  who  thereby  suffers  loss,  to  restore  the'stream  to  its  former 
state.  2  Black.  Com.  262.  Angel  on  Watercourses,  i  55,  56, 
and  cases  cited.  But  if  a  stream  suddenly  leaves  its  bed,  which  con- 
Btitutes  what  the  cases  call  reliction  or  avulsion,  it  may  be  re- 
stored. Id.  §  57-60,  and  cases  cited.  Woodbury  v.  ShoH,  17  Yt. 
387.  But  in  a  case  like  this,  very  probably  either  party  might  be 
justified  in  removing  the  bar,  which  is  a  common  injury.  But  as 
the  plaintiffs'  right  was  the  dominant  one,  we  do  not  see  how  the 
defendant  can  complain  of  the  plaintifis  for  insisting  upon  their 
right,  notwithstanding  any  natural  changes  in  the  bed  of  the  stream, 
80  long  as  the  plaintiffs  interposed  no  hindrance  in  the  way  of  de- 
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fendaat's  remoTal  of  the  obstnietioii.    He  Beems  to  be  the  partj 
primarilj  interested  in  the  removal 

lY.  In  regard  to  giying  the  defendant  notice  of  plaintiffs  re- 
qairing  the  water,  when  there  was  a  deficiency,  there  is  no  doubt 
some  difficulty,  if  there  really  was  any  such  necessity  in  order  to 
have  the  defendant  made  aware  of  it     But  that  certainly  does  not 
appear  by  the  report,  and  we  ought  not  to  raise  any  presumptions, 
either  against  the  judgment  below,  or  the  decision  of  the  referees, 
except  where  the  facts,  upon  which  such  presumptions  stand,  are 
fimnd.     And  when  the  water  was  drawn  out  so  low,  that  plaintifik 
coold  not  run  their  machinery,  is  a  matter  open  to  the  obserration 
of  eveiy  one  skilled  in  such  matters.  The  defendant  would  scarce- 
ly need  to  be  told  of  that     And  as  the  defendant,  in  common  with 
aU  others,  was  bound  to  know  the  extent  of  his  right,  and  that  it 
waa  subservient  to  that  of  the  phuntiffs,  when  the  water  was  so 
low  that  the  plaintiffs  could  not  run  their  machinexy,  he  would  be 
bound  to  take  notice  of  the  state  of  the  water,  and  not  to  reduce  it 
below  that  point,  or  if  he  did,  would  be  liable  to  all  damages,  which 
plaintiffs  sustained  by  being  delayed  for  it  to  accumulate,  so  they 
eonhl  run  their  mills.    It  will  be  borne  in  mind  that  if   plain* 
tifis'  right  is  superior,  and  defendant  reduces  the  water  so  low  as 
to  interfere  with  that  right,  giving  notice  when  plaintiffs  need  to 
use  it,  does  not  relieve  the  plaintiffs.    They  are  not  obliged  to  wait 
for  the  water  to  accumulate,  even  one  minute ;  they  are  entitled  to 
have  it  always  at  the  proper  point  when  they  need  it    We  do  not 
sfvprehend,  that  pracdcally,  any  difficulty  arose  on  this  point    If 
the  parties  had  understood  their  rights  alike,  the  matter  of  notice 
would  have  caused  no  embarrassment  we  conjecture  from  the  case. 
Y.  No  question  is  made  by  Mr.  Edmunds,  in  the  argument,  in 
regard  to  the  competency  of  Stevens,  as  a  witness,  although  that 
is  one  exception  filed.    And  very  obviously,  the  counsel  judged 
correctly  in  not  urging  it     For  Stevens  deeded  to  the  plaintiffs, 
in  express  terms,  all  the  right  he  had  not  already  conveyed  to  Fer- 
guson and  the  defendant    There  could  not  therefore  any  liability 
come  upon  him  to  the  plaintiffs,  on  the  ground  of  any  recovexy, 
more  or  less,  by  the  defendant    And  Stevens'  deed  to  Ferguson 
13  a  mere  quit-claim,  and  of  course  he  took  subject  to  the  right  of 
defendant,  whose  deed  was  upon  the  registxy  of  lands.    And  how 
Ferguson,  whose  right  was  inferior  to  defendant's,  and  to  plain- 
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tiffs*,  could  have  any  legal  interest  ia  a  eontr<yf ersj  between  ihem, 
I  do  not  readilj  perceive.  We  think  no  sach  interest,  in  the 
event  of  this  suit,  did  exist  in  Ferguson,  as  to  disqualify  him  as  a 
witness. 

YI.  The  $2  damages  given  in  the  first  suit  is  given  for  using  th« 
water,  bj  defendant's  saw-mill,  so  that  pliuntiffs  could  not  run  their 
carding  machines,  and  we  do  not  learn  from  the  report,  but  this 
use  was  in  the  same  measure  it  was,  at  the  time  of  Stevens'  deed 
to  defendant.  But  the  second  case,  it  is  claimed  does  raise  tha 
question,  whether  the  plaintiffs  have  not  taken  more  than  they  were 
entitled  to,  by  the  reservation  in  Stevens'  deed.  But  if  that  wera 
shown,  it  would  not  defeat  the  plaintiffs'  right  to  recover,  when  the 
defendants  reduced  the  water  so  low,  as  to  give  them  less  than  they 
were  entitled  to^  and  this  is  the  ground  upon  which  damages  are 
given,  in  both  reports,  as  we  understand.  And  we  do  not  see  why 
the  grist-mill  being  moved  farther  down  the  stream,  should  deprive 
the  plaintiffs  of  their  right  to  take,  as  much  water,  as  before. 

Judgment  affirmed  in  both  cases. 


NoTK.— In  Sumner  v.  Kwter,  7  Pick.  B.  32,  it  is  held  expreraly^  that  the  mill 
crwner,  haying  the  subordinate  right,  must  take  notice  when  he  is  infringing  upon 
the  right  of  his  saperior,  and  it  net  entitled  to  notice,  and  the  ease  of  Match  v. 
WkiUf  22  Piek.  518  has  not  been  regarded,  as  shaking  it,  but  as  decided  on  its  pa- 
euliar  facta. 


William  'D.  Kiddeb  v.  Russell  J.  Morse. 

Petition  for  a  Mandamui^  requiring  defendant^  as  CcnstdUe^  to 
execute  a  deed  of  certain  lands,  sold  hf  kirn  as  Constable,  and 
Collector  of  TaxeSy  ^e. 

It  is  not  neeessarj  that  a  petition  for  a  mandainns,  requiring  a  constable  and 
collector  to  execute  a  deed  of  land  sold  by  him  for  taxes,  should  allege  all  the 
particular  facts,  upon  which  the  writ  is  claimed,  so  that  the  case  may  be  tried 
upon  demurrer,  as  is  common  and  requi8ite,'in  suits  according  to  the  course  of 
the  common  law ;  if  the  petition  states  the  right  and  duty  in  general  terms  it  ia 
all  that  isrequhred. 
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Mot  b  itaeoasimry  for  tbo  petitioiier,  in  thh  stage  of  tin  proceedxnga,  to  ehow 
tfaat  all  the  previous  proceediqgs  bave  been  regular,  for  it  is  not  oompetent  for 
the  cc^lector  to  allege  his  own  default,  as  an  excuf^e  for  not  execating  the  deed, 
Yod  the  petitioner  is  itot  obliged  to  rontMt  these  iqnesdons  yrfih  the  collector. 

PsrmoN  fist  a  writ  ef  mandamu$,  requiring  tiie  defendant,  as 
iDonstalile  and  cellector  ^  the  town  of  Bolton,  to  deed  certain  lands 
in  Bolton  Bold  by  him  as  constable  and  collector  of  said  town,  to 
the  plaintiff,  lor  delinquent  taxes,  &<%  The  facts  stifficient^  ap^ 
pear  in  the  •pinion  of  tibe  oouitL 

Ij0in  Okdeno0^  for  plaintiil* 

Ge^  F.  Bdnmmdt  ibr  defendant. 

The  tipittion  ^  the  ooafi  was  delivered  b j 
BEDnELi>,  Ch.  J.  This  is  «  petition  for  a  numdammy  iequii> 
tng  defendant  to  execute  a  deed  of  certain  lands  in  Bolton,  sold 
hj  him,  as  constable  and  collector  of  taxes  of  that  town,  to  the  plains 
S^  for  deUnqoeat  taxes,  the  time  of  redemption  having  expired^ 
«Bd  said  land  not  being  redeemed,  said  taxes  and  costs  having  been 
paid  by  plaintiff  to  the  defendant  at  the  tine  of  the  sale. 

The  defendant  moves  to  dismiss  the  petition,  upon  the  ground 
that  the  plaintiff  has  not  alleged  with  legal  precision,  4iU  the  facts 
necessary  to  show  that  defendant's  proceedings^  in  collecting  such 
taxes  were  regular,  so  that  the  deed  would  avail  the  plaintiff,  if 
executed.  To  this  motion  to  dismiss,  we  think  two  answers  may 
be  given. 

L  The  petition  does  allege  most,  or  all  the  requisites  referred  tOy 
in  g^eial  terms,  and  we  do  not  consider  it  necessary  that  such  pe*> 
(iftion  should  allege  all  the  particular  facts,  upon  which  the  writ  is 
daimed,  so  that  the  case  may  be  ti-ied  upon  demurrer,  as  is  com- 
mon and  requisite  in  suits  according  to  the  course  of  the  common 
law.  All  that  is  requisite  is,  to  state  the  right  and  duty  in  general 
terms.  It  is  ol^ected  here,  that  the  petition  does  not  state  that  de- 
fendant was  first  constable,  and.the  statute  requires  that  the  sale 
4f  hmd  for  taxes  should  be  made  by  the  first  constable,  even  in 
cases  of  highway  surveyors  and  school  district  collectors.  But  the 
petition  does  describe  the  defendant  as  "  the  constable  and  coUec* 
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tor  of  taxes"  in  said  town.  And  tlie  statate  provides  in  terms, 
that  the  first  constable  ^  shall  be  collector  of  taxes,"  compiled 
statutes,  114  §  13,  which  makes  the  description,  as  certain  as  if  the 
words,  ^  first  constable,"  had  been  used,  since  no  other  constable  is 
collector  of  taxes.  Another  objection  is,  that  it  does  not  appear 
how  or  bj  what  authority,  Morse  waA  authorized  to  collect  said 
taxes.  The  averment  in  the  petition  is,  ^said  Morse  being  fullj 
authorized  to  collect  said  taxes  "  This  general  form  of  avennent 
is  all  that  is  requisite,  even  where  the  question  is  proper  to  be 
traversed,  and  tried  upon  the  hearing. 

And  most  of  the  formal  objections  to  the  mode  of  aDeging  the 
previous  proceedings  are  of  this  character. 

11.  But,  we  do  not  consider  that  it  is  necessary  to  show  that  all 
the  previous  proceedings  have  been  regular.  We  think,  as  the 
statute  in  express  terms  requires,  ^  If  the  land  shall  not  be  redeem- 
ed the  constable  shall  execute  to  the  purchaser  a  deed,"  that  it  is 
not  competent  for  the  collector  to  allege  his  own  defiinlt,  as  an  ex- 
cuse f(Hr  not  executing  the  deed.  Having  sold  the  land  to  plains 
tiff,  and  taken  his  money,  and  the  land  not  having  been  redeemed, 
he  is  bound  to  execute  the  deed,  and  let  the  plaintiff  make  what 
he  can  of  it.  Although  the  statute,  in  terms,  provides,  ^  that  the 
deed  being  acknowledged  and  recorded  shall  be  sufficient  to  con- 
vey to  him  a  title,  against  the  person  for  whose  tax  it  was  sold," 
it  has  been  held,  by  this  court,  that  it  does  not  have  that  effect,  ex- 
cept upon  the  condition  of  the  irregularity  of  the  previous  pro- 
ceedings* And  we  do  not  think  he  is  obliged  to  contest  these 
questions  with  the  collector,  before  he  is  entitled  to  his  deed. 

The  case  of  the  People  v.  the  Mayor  of  New  Torhy  10  Wendell 
893,  is  a  case  where  the  writ  was  denied,  on  the  ground  of  the  ir- 
regularity of  the  previous  proceedings  of  the  collector,  but  the 
court  put  the  case  expressly  upon  the  ground  that  the  lease  in  that 
case,  might  probably,  under  the  statute  of  1816,  convey  a  title 
without  reference  to  the  regularity  of  the  previous  proceedings. 
And  they  say  they  are  not  inclined  to  exert  such  a  prerogative 
power,  to  give  strength  and  validity  to  a  title,  which  seems  clearly 
defective.  What  this  court  might  do  in  such  a  case,  it  is  not  need- 
ful to  determine  here. 

The  motion  to  dismiss  is  overruled. 
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Washingtox  County  Mutuai,  Ins.  Co.  r.  Elisha  Miller. 

Same  v.  William  H.  Fbxhch. 

Same  r.  Edmunp  Whitnxt. 

JurtMdicHan  of  Justices  of  the  Peace*    Appeal    Premium  notes 
to  Insurance  CompanieSj  how  regarded  under  the  Statute* 

A  ppemimn  note  to  an  Insnnnoe  CompaDj,  in  tbeee  words,  **  For  Talne  reoelTed, 
in  policj  No.  — ,  dated  the  8th  day  of  January,  1849,  issaed  by  the  Waabington 
County  Matoal  Insurance  Co.,  I  promiae  to  pay  said  Company  the  turn  of  twen- 
ty-one dolhua,  in  anch  portions  and  at  sneh  time  or  times  as  the  direetoia  of 
amid  Company  may,  agreeably  to  their  act  of  incorporation,  require,**  was  held 
to  be  a  promissory  note  payable  by  instalments,  at  the  election  of  the  payee, 
and  that  it  must  be  regarded  as  a  note  for  the  faSl  amount  specified,  as  much  as 
If  it  were  payable  absolntdy  in  instalments. 

Tbe  final  jurisdiction  of  a  justice  on  such  a  note  must  be  determined  by  the 
amount  of  the  note,  without  reference  to  the  amount  due  by  the  assessment. 

Assumpsit  on  the  following  note,  "  For  yalue  reoeiyed  in  pol- 
<<icy  No.  41650,  dated  the  8th  daj  of  January,  1849,  issued  hj 
**  the  Washington  County  Mutual  Insurance  Company,  I  promise 
^  to  paj  said  Company  the  sum  of  twenty-one  dollars  in  such  por- 
"  tiona  and  at  such  time  or  times  as  the  directors  of  said  company 
''may,  agreeably  to  their  act  of  incorporation,  require.  Dated 
**  the  3d  day  of  January,  1849. 

(Signed)        '^  Elisha  Millsb.'' 

The  action  was  originally  brought  before  a  justice  of  the  peace 
and  came  to  the  county  court  by  appeaL  It  appeared  that  on  the 
14th  day  of  January,  1851,  the  directors  of  said  company,  in  con- 
formity with  their  lust  of  incorporation  required  assessments  to  be 
made,  in  order  to  meet  its  losses  and  expenses,  on  the  written  oh* 
ligations  taken  from  its  members,  under  contracts  of  insurance 
similar  to  defendant's  promise,  and  assessed  the  defendant  $5,60, 
<m  the  note  above  recited,  and  on  the  said  14th  day  of  January, 
1851,  notified  the  defendant  of  said  assessment  and  required  him 
to  pay  it.  The  plaintifis  claim,  in  this  suit,  to  recover  the  assess- 
ment and  interest 

The  suit  against  French  was  on  a  like  note  dated  the  19th  day 
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of  October,  1847,  lor  the  snmof  $18,60 ;  the  assessment  on  said 
note  sought  to  be  recovered  was  $5,33. 

The  snit  against  Whitnej  was  on  a  like  note,  dated  the  17ih 
day  of  April,  1850,  for  $6,65,  assessment  $1,33. 

In  each  of  the  three  cases  the  ad  damnum  in  the  writ  is  $30, 
and  the  cases  were  appe&led  bj  plaintiffs. 

The  defendant  in  each  case,  filed  his  motion  to  dismiss  the  suit 
and  appeal. 

The  County  Court,  March  Term,  1853, — ^Peck,  J.,  presiding — 
rendered  judgment  on  the  motion  to  dismiss,  in  each  case  for  the 
defendant,  and  dismissed  the  three  suits. 

Exceptions  by  plaintiffs. 

ff.  AUen  for  plaintiffs. 

I.  The  contract  described  in  the  plaintiffs'  declaration  is  not  a 
promissory  note,  for  the  reason  that  the  obligation  to  pay  any  sum 
depends  entirely  upon  a  contingency.  Story  on  Promissory  Notes 
1  §  1.  Un%€n  Turnpike  Co.  y.  Jenkintj  1  Caine  380.  Cook  r* 
^  6  Cowen  108.     Worden  v.  Dodgty  4  Denio  159. 

n.  If  the  contract  is  not  a  promissory  note,  the  suits  are  ap^ 
pealable,  as  the  a<f  damnum  is  more  than  $10.  Comp.  Stat.  239 
§  76.  HiUy.  Wait,  5  Vt.  124.  FuUer  v.  H&ward,  6  Vt  561. 
Church  y.  Vanduxen,  4  Yt  195.  The  question  as  to  ih^  original 
jurisdiction  of  a  justice  of  the  peace,  and  of  exclusive  jurisdio- 
tion  are  entirely  distinct  Comp.  Stat.  233  §  20.  Comp.  Stat. 
239  §  76.  HiU  v.  Wait,  5  Vt  124.  Fuller  v.  Howard,  6  Vt  561. 
Church  v.  Vanduzen,  4  Vt  195.  Maxfieid  v.  Scott,  17  Vt  636. 
£ighop  et  oL  y.  Warner,  22  Vt  591. 

III.  If  these  contracts  are  promissory  notes,  then  the  action 
against  Miller  is  appealable.  Sumner  y.  Janet,  24  Vt  317. 
Tyler  y.  Lathrop,  5  Vt  170. 

Phelps  Sf  Chittenden  for  defendants. 

L  The  actions  are  upon  notee,  not  exceeding  twenty  dollars  in 
each.  Such  is  the  form  and  effect  of  the  contracts  declared  on. 
The  term  "  notei*  is  not  used  in  the  statute  in  the  commercial,  bnt 
in  the  ordinary  sense.  7  Vt  22.  1 6  Vt  220.  17  Vt.  549.  19 
Vt  308.  22  Vt  301.  The  amount  of  the  note  in  Miller^s  case 
is  over  twenty  dollars.    But  as  by  its  terms,  it  is  only  payable  in 
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aaseflsmentSy  and  as  only  $5,60  has  been  aaseaaed  or  is  demanded 
in  the  dedaratkni,  the  case  is  within  the  statute. 

IL  The  matter  m  demand  is  less  than  ten  dollars  in  each  suit. 
This  distinctly  appears  from  the  declarations,  as  well  as  from  the 
specifications. 

The  ad  daamwn  being  thirty  dollars  does  not  altar  the  case. 
Where  the  declaration  sets  out  and  limits  the  daim,  that  is  ^  the 
matter  in  demand."  The  ad  damnum  can  not  extend  it  and  does 
not  effect  the  jurisdiction.  BMcp  et  aL  v.  Warner^  22  Yt.  591. 
Thompem  y.  CoUm^y  6  Yt  9.  PerHne  v.  Eich,  12  Yt  595. 
Penone  v.  Center  Turnpike  Cb.,  20  Yt  170. 

The  opinion  of  the  court  was  delivered  by 

Bedfield,  Ch.  J.  These  are  suits  upon  premium  notes  exe- 
cuted to  the  plaintifib  by  monbers  of  the  company,  who  have  tak« 
en  policies  of  insurance  of  the  company.  The  first  premium  note 
is  far  $21,  and  the  assessment  is  $5,60.  The  second  note  is  for 
$18,60,  and  the  assessment  $5,83.  In  the  third  case  the  note  is 
lor  $6,65,  and  the  assessment  is  $1,83.  The  suits  are  brought  to 
recover  only  the  assessment  of  course.  In  each  case  the  ad  dam^ 
num  in  the  writ  is  $30 

Under  the  decisions  in  this  state,  since  the  case  of  JK2?  v.  Fati; 
5  Yt  124,  which  have  uniformly  followed  that  case,  it  would  folk 
low,  that  if  the  ccmtracts  sued  in  these  cases  are  not  notes  they 
were  all  appealable.  The  rule  there  laid  down  is,  ^  To  give  a  jus* 
^  tice  exclusive  jurisdiction,  the  ad  damnum  must  not  be  laid  over, 
'*  nor  the  sum  in  demand  appear,  from  the  declaration,  specificap 
^tion,  or  exhibit  of  the  plaintiff  to  be  more  than  ten  dollars." 
That  vexy  action  was  upon  a  claim  as  definite  as  these  claims  are, 
and  which  so  appeared  by  the  declaration,  and  was  below  $10, 
dearly  and  obviously,  in  every  possible  view.  Still,  as  the  plain- 
tiff had  put  his  ad  damnum  at  $20,  the  court  held  the  case  to  be 
appealable,  thus  giving  the  plaintiff  the  option  in  the  daas  of  claims, 
which  are  not  notes  or  settled  accounts,  and  are  below  $10  to  make 
them  final,  or  appealable,  by  the  ad  damnum  in  his  writ  This  is 
different,  be  sure,  from  the  rule  established  in  certain  classes  of 
contracts,  in  r^ard  to  the  extent  of  justice  jurisdiction.  In  these 
cases,  if  the  claim  is  of  a  fixed  character,  and  the  amount  due 
appears  upon  the  daim,  as  a  bond  or  judgment,  the  limits  of  jus- 
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tice  and  coqntj  court  jurisdiedon  cannot  be  yaried  bj  the  ad  dam" 
num  merely.  Sauthmdi  et  al,  v.  MerriU  2  Vt  820.  But  in  re- 
gard to  the  final  juriadiction  of  a  justice  the  rule  is  deaiij  other- 
wiae. 

And  the  Revised  Statutes  have  not  altered  the  rule  in  this  re- 
spect The  terms  used  are  more  specific  and  definite  in  express- 
ing the  rule  than  was  that  of  1821.  The  Revised  Statutes  and 
Compiled  Statutes  also,  use  the  very  words  "  ad  damnum**  in  the 
plaintiffs'  writ,  with  the  other  terms  found  in  the  opinion  of  the 
court  in  ffiU  v.  Wait.  The  present  statute  is  an  enactment  of  the 
decisions  of  the  court  upon  this  subject,  under  the  former  statute, 
and  is  as  specific  and  explicit,  as  words  can  be.  There  is  no  room 
left  for  construction  upon  the  subject.  If  the  ad  damnum  is  more 
than  $10,  the  case  is  appealable,  unless  it  is  a  note  or  settled  ac- 
count But  the  ad  damnum  being  less  than  $10,  does  not  neces- 
sarily make  the  case  final  If  the  declaration  or  specification  of 
the  claim  show  it  to  be  more  than  $10,  that  too  will  make  the  case 
appealable. 

It  remains  then  to  inquire  whether  these  suits  are  upon  notes, 
within  the  meaning  of  the  statute.  It  is  not  daimed  that  these 
contracts  are  in  the  commercial  sense  promissory  notes.  There  is 
no  doubt  a  degree  of  contingency  about  these  contracts,  which 
would  have  destroyed  their  negotiability,  if  they  had  been  made 
payable  to  order,  or  bearer.  So  that  they  would  not  be  in  the 
common  law  sense  promissory  notes  probably.  But  in  this  State, 
as  will  appear,  by  our  Reports,  we  have  regarded  a  great  variety 
of  contracts,  which  are  mainly  in  the  form  of  promissory  notes,  aa 
such  for  many  purposes,  although  deficient  in  some  of  the  com- 
mon law  requisites  of  that  class  of  contracts,  such  for  instance  as 
notes  not  payable  in  money,  and  notes  payable,  more  or  less,  upon 
contingency.  The  latter  dass  of  contracts,  if  made  in  the  gene- 
ral form  of  a  promissory  note,  are  allowed  to  be  declared  upon,  aa 
importing  a  consideration.  And  it  is  probable,  that  in  this  stat- 
ute, and  some  others  the  expression  ^  note"  is  used  to  include  more 
than  strictly  promissory  notes.  And  we  indine  to  the  opinion, 
that  these  contracts,  although  depending  somewhat  upon  contin- 
gency, for  their  ultimate  payment,  both  as  to  the  time,  and  the 
amount,  must  still  be  regarded  as  notes,  within  this  statute.  Thej 
are  in  the  general  form  of  a  promissory  note.    Settmg  forth  in 
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what  the  Talne  received  comaists  is  well  enough  in  a  promisaorj 
note  in  strict  commercial  usage.  These  notes  contain  an  afasolnte 
promise  to  paj  to  the  oompanj  the  several  amounts  specified  at  such 
time  or  times  as  the  directors  maj  (agreeably  to  their  act  of  incorpo- 
ration).require.  This  is  in  terms  a  promise  to  paj  on  demand. 
We  cannot  know  judiciallj,  that  the  directors  of  this  company  canr 
not  assess  the  fuU  amount  of  their  premium  notes  at  once.  And  I 
presome  the  feet  is,  that  if  ihej  should  assess  the  whole  amount,  it 
Bugbt  not  be  very  easy  to  resist  paying  it  in  a  suit  at  law.  And  it 
is  of  oouove  supposable  that  they  may  need  the  whole  amount 
Sncb  contingencies  have  happened  to  some  companies^  and  may 
again.  And  in  this  case,  so  far  as  we  can  perceive,  it  depends  upon 
the  mere  discretion  of  the  directors  of  the  company,  how  much,  and 
at  what  times,  they  will  require  payment  The  notes,  in  terms,  only 
make  the  contingency  one  of  time.  And  in  the  case  of  the  Oothen 
7\ampihe  Co*  v.  Busting  9  Johns.  217,  a  note  to  the  company  for 
stock,  <*  payable  in  such  manner  and  proportion,  and  at  such  times 
and  places,  as  the  President,  Directors,  and  Co.,  should  from  time 
to  time  require,"  was  held  a  cash  note,  within  the  statute,  and  ne- 
gotiable, thus  virtuaUy  overruling  the  case  of  the  Union  Tumpihs 
Co.  V.  JenkinSf  1  Caines  381,  which  was  relied  upon  by  plaintiffii 
in  the  argument,  and  which  in  hud  seemed  to  me  very  much  m 
point  But  I  am  satisfied,  that  the  case  in  9  Johns,  is  more  con- 
sonant  to  the  spirit  and  reason  of  the  thing,  as  it  is  regarded  in 
this  state,  certainly.  But  I  should  certainly  doubt  the  full  extent 
to  which  the  case  goes  in  considering  the  note  as  negotiable.  But 
that  it  is  a  note,  according  to  the  immemoiial  usage  in  this  state 
there  can  be  no  question. 

And  if  a  note,  it  is  one  for  the  amount  specified.  If  it  is  not  a 
note  till  the  assessment,  it  is  not  one  at  all.  It  is,  in  that  view,  a 
promise  to  pay  the  assessments  merely ;  and  is  no  more  a  promis- 
sory note  than  the  policy,  which  contains  probably  the  same  un- 
dertaking, and  is  a  simple  contract  But  we  think  this  is,  at  least 
a  note,  payable  by  instalments,  at  the  election  of  the  payee,  on  a 
discretion,  and  must  therefore  be  regarded  as  a  note  for  the  full 
amount  expressed,  as  much  as  if  it  were  payable  absolutely  in  in- 
stalments. In  such  case,  if  the  instalment  was  below  $100,  it 
might  probably  be  sued  before  a  justice,  by  alleging  that  fact  in 
the  dedaiBtion,  although  the  present  statute  is  not  so  &vorable  to 
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such  a  view  on  this  point,  as  the  former  statute  was.  But  in  re- 
gard to  the  final  jurisdiction  of  a  justice,  it  is  determined  bj  the 
amount  of  the  note,  without  reference  to  the  amount  due.  And 
as  in  passing  upon  one  instalment,  the  yalidity  of  the  whole  note 
might  come  in  question  and  be  determined,  we  should  not  deem  it 
expedient  to  render  the  justice's  judgment  final  by  construction 
merely. 

The  result  is,  that  in  the  case  of  Miller  the  justice's  judgment 
was  not  final,  and  the  judgment  of  the  county  court  dismissing  the 
appeal,  is  reversed  and  the  case  remanded,  and  in  the  other  cases 
the  judgments  are  affirmed. 


NoTB.~I  find  that  the  caatf  of  Union  TumfiU  Co.  v.  JenJbtM,  apon  which  the 
pUintiffB  rely,  was  reTorsedin  the  court  of  errors  in  Jenkins  v.  Ui  T.  Co.,  1  Caines 
oases  in  Errors  86.  So  that  the  law  of  New  York,  with  reference  to  which  place 
this  oQDtnct  was  executed  probably,  is  that  such  a  note  is  a  cash  note  and  nego- 
tiable bj  the  law  merohaat. 


JoHK,  John  H.,  Cassius  &  Edwabd  W.  Peck  v,  Joseph 
H.  WjlLton. 

[Ix  Chamckbt.] 

The  righti  of  married  women.     The  Statute  of  1847,  (Conqf. 
^  Stat.  408  §  15,^  diecttised  and  considered ;  and  held  constitu- 
HonaL 

The  statute  in  relation  to  the  rights  of  married  women,  (Comp.  Stat  408  \  16,} 
provides  that,  '*  The  rents,  issues  and  profits  of  the  real  estate  of  any  married 
'*  woman,  and  the  interest  of  her  husband  in  her  right  in  any  real  estate,  which 
"  belonged  to  her  before  maniage,  or  which  she  may  have  acquired  by  gift, 
"  grant,  devise  or  inheritance,  during  coverture,  shall  during  coverture,  be  ex- 
"  empt  from  attachment  or  levy  of  execution  for  the  sole  debts  of  her  husband; 
''  and  no  conveyance  made  during  coverture,  by  such  husband,  of  such  rents, 
"  issues,  and  profits,  or  of  any  interest  in  such  real  estate  shall  be  valid,  unless 
"the  same  be  by  deed,  executed  by  the  wife  jointly  with  the  husband  and  ao- 
'*  knowledged  by  her,  &o.*  *  /( wot  held  that  this  statute  embraces  all  the  rights 
in  real  estate  which  the  wife  shall  acquire  during  coverture,  as  well  as  the  rights 
in  real  estate,  acquired  by  her  before  marriage.  And  it  was  also  held  that  the 
word  **  gnat*'  applies  to  all  conveyances  by  deed,  which  are  not  gifts. 
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Hdd  abo  tiiftt  the  statato  appliee  to  all  ftitore  oonreyaneee  made  hj  the  husband, 
whether  the  oorertiire  existed  at  the  date  of  the  statute  or  not 

Mdd$bOj  that  the  statute  cannot  be  regarded  as  haTing  deprived  the  hnsband  of 
anj  rights,  which  were  not  clearly  subject  to  the  control  of  the  legislature;  and 
that  the  legislature  may  at  all  times  prescribe  the  mode  of  ooDveying  property, 
and  especiaUy  real  property. 

And  where  the  statute  declares  certain  conveyances  of  the  husband's  interest  in 
the  wife's  land,  as  inyalid  unless  the  wife  join,  and  the  objection  is  brought  to 
tihe  notioe  of  the  court  eren  by  the  husband  himself,  this  court  eaimot  pn>- 
novmce  a  decree  based  upon  the  validity  of  such  conveyance. 


Appsal  from  the  Court  of  Chancerj. 

This  was  a  bill  of  foredosore  predicated  upon  a  mortgai^  exe- 
cuted hj  the  defendant,  of  land  the  fee  of  which  was  in  the  wife 
of  defendant,  she  not  having  joined  with  her  husband  in  the  deed. 
The  defendant  executed  the  mortgage  since  the  statute  of  NoTom* 
h&,  1847. 

Vr.  W.  Peck  far  plaintifis. 

I.  The  act  of  1847,  (Comp.  Stat  403  f  15,)  is  void,  as  impair- 
ing the  obligation  of  the  marriage  contract  Defendant  had  ac- 
quired an  absolute  estate  in  the  premises  during  coverture,  which 
had  become  a  complete  estate  bj  the  courtesy,  or  contamed  the 
incidental  right  of  such  an  estate.  This  estate  was  derived  hj  the 
contract  of  marriage.  The  effect  of  the  act  of  1847,  if  it  in  terms 
embraces  prior  marriages,  exempts  the  land  from  the  contract  and 
thus  impairs  the  obligation  of  the  wife  under  it  S^ur^  v. 
Orowninthield,  4  Wheaton  197.  Offden  v.  Saunder$j  12  Wheaton 
281.     Srurumci  v.  LUehfieid,  2  Oreenleaf  28. 

n.  If  the  act,  treated  as  embracing  cases  of  prior  marriage,  is 
not  void,  it  is  to  be  construed  as  prospective  only.  Unless  the  in* 
tent  to  retroact  is  clear,  a  statute  will  not  receive  such  a  construc- 
tion, however  explicit  may  be  the  terms.  If  the  intent  appears 
only  from  the  letter,  it  will  be  controlled  by  the  general  presump- 
tion, if  it  is  susceptible  of  a  future  operation. 

1.  The  expression  **8ole  debts,**  means  his  debts  incurred  before 
marriage,  else  the  estate  would  during  coverture  be  exempt  from 
her  debts  incurred  before  marriage,  and  fixnn  his  incurred  during, 
coverture.    In  the  former  ease  the  reason  for  charging  him  with 
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her  debts  would  be  violated ;  in  the  latter,  creditors  would  be  de- 
ceived. 

2.  If  this  expression  is  to  be  taken  literallj,  the  statute  is  to  be 
construed  as  not  operating  on  a  prior  marriage,  so  as  to  affect  a 
convejance  bj  the  husband  of  his  interest  1  Kent's  Com.  454-^ 
*6.  Lowry  v.  &yes,  14  Yt  14  Briggt  v.  BuUardj  19  Vt  86. 
Bath  V.  VanKleek,  7  Johns.  477. 

III.  The  act,  as  an  exemption  act,  is  to  be  construed  strictlj. 
JS'  V.  AUan^  6  Denio  119.    The  premises  are  not  within 

the  class  specified  for  exemption.  Thej  were  not  acquired  bj  giftj 
grantj  devise,  or  inheritance.  Grant  is  a  conveyance  of  incorpore- 
al hereditamoits  alone.    2  BL  Com.  317, 4  Greenleaf 's  Cruise  51 . 

X.  B.  Enghiby  for  defendant 

1.  The  act  only  increases  the  solemnities  requisite  to  a  valid 
conveyance  of  this  class  of  real  estate,  and  its  operation  is  not  to 
divest  the  husband  of  any  rights  he  may  have  acquired  previously 
to  its  passage,  but  only  limits  the  exercise' of  them,  and  should  be 
sustained  against  a  conveyance  of  this  character.  Comp.  Stat 
408  §  15. 

n.  The  bill  does  not  show  that  the  defendant  had  issue  bom 
alive  previous  to  the  passage  of  the  act  of  1847,  and  if  not,  and 
such  does  not  appear  to  be  the  &ct  the  court  could  not  grant  the 
complainants  any  relief  against  thedefendantas  tenant  by  the  courte- 
sy, even  if  they  should  be  of  opinion  that  he  had  any  interest  in 
the  land  to  convey  by  this  conveyance. 

The  estate  did  not  vest  in  defendant  at  the  time  of  marriage* 
but  was  acquired  subsequent 

The  rights  of  the  plaintiffs  were  acquired  subsequent  to  the  pas- 
sage of  the  act,  with  knowledge  of  it,  and  their  rights  must  be 
subject  to  the  provisitxis  of  it 

This  act  is  similar  to  numerous  other  acts,  whose  constitutional- 
ity has  never  been  questioned,  exempting  portions  of  property 
from  attachment 

The  opinion  of  the  court  was  delivered  by 

Bedfibld,  Ch.  J.  This  is  a  bill  to  foreclose  a  mortgage  up- 
on land,  in  which  the  wife  held  the  estate  in  fee,  and  the  husband 
an  estate  by  the  coverture;  the  mortgage  being  executed  by  the 


DECEMBER  TERM,  1853.  85 

Peek  et  al.  «.  Waltaii. 

huslMuid  alone,  shioe  the  statute  of  the  15th  November,  1847. 

The  statute  in  terms  requires  that  in  order  to  convey  ^  the  rentsy 
issues,  and  profits  (of)  or  any  interest  the  husband  maj  have  in 
the  real  estate  of  the  wife,  which  belonged  to  her  before  her  mar- 
riage, or  which  she  maj  have  acquired,  by  gift,  grant,  devise,  or 
inheritance  during  coverture,  the  deed  shall  be  executed  hj  the 
wife  jointly  with  the  husband  and  acknowledged  by  her,''  ice 
The  words  of  the  statute  are  **  no  conveyance  made,  during  cover- 
ture, by  such  husband  shall  be  vaUd,**  unless  executed  as  above. 

L  It  is  urged  that  it  does  not  appear  in  this  case,  that  the  mode 
of  conveyance  to  the  wife  was  such,  as  comes  within  the  statute. 
But  it  might  be  replied  to  this,  that  the  bill  does  not  allege  that 
the  conveyance  to  the  wife  was  made  since  the  coverture,  and  as 
hi  pleadings  presumptions  resting  upon  equal  force  are  to  be  de- 
termined against  the  pleader,  we  should  conclude  the  conveyance 
was  before  the  coverture,  and  that  the  land  "  belonged  to  her  be* 
fore  marriage."  But  aside  from  this  uncertainty,  upon  the  face 
of  the  biU,  we  think  it  very  apparent  the  statute  was  intended  to 
embrace  all  rights  in  real  estate,  which  the  wife  shall  acquire  dur- 
ing coverture.  It  would  be  a  very  nice,  and  as  it  seems  to  me,  a 
very  unintelligible  construction  to  give  the  words  of  the  statute,  to 
limit  the  word  '^grant,'*  to  its  narrowest  technical  import.  It  evident- 
ly was  intended  to  apply  to  all  conveyances  by  deed,  which  were 
not  gifts. 

IL  It  is  urged,  that  as  the  words  of  the  statute  are  general,  the 
court  should  not  give  them  a  retrospective  operation.  That  is  no 
doubt,  in  general,  a  sound  rule  of  construction,  upon  the  ground, 
that  it  is  not  to  be  presumed  the  legislature  intend  to  pass  laws, 
affecting  the  force  and  validity  of  contracts,  already  m  existence. 
This  would  have  a  very  ready  and  natural  application  to  this  stat- 
ute, so  &r  as  the  class  of  contracts,  directly  named  in  the  statute, 
k  concerned.  The  words  of  the  statute  are  ^  no  conveyance  made 
during  coverture,''  without  spedfying  whether  made  before  or  af- 
ter the  passing  of  the  statute.  But  we  should  undoubtedly  imply 
that  the  statute  only  applied  to  contracts  or  conveyances  thereaf- 
ter executed.  The  statute,  had  it  in  express  terms  extended  to 
eonveyances  before  made,  would  have  been,  so  far,  ineffectual,  on 
scoonnt  of  its  oonfiict  with  the  United  States  constitution,  restrict- 
ing the  states  from  passing  laws  impairing  the  obligation  of  con- 
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tracts.  So  too  where  the  creditor's  debt  exists  before  the  passing 
of  the  law,  it  is  very  probable  he  might  be  regarded,  as  having 
such  an  interest,  in  his  debtors  property,  as  a  mode  of  odleeting  his 
debt  by  attachment  and  levy,  that  a  statute  depriving  him  of  such 
right  might  be  regarded,  as  an  infringement  of  the  contract  The 
New  York  courtd  have  made  some  decisions  upon  this  point,  which 
have  not  been  shown  to  the  court,  during  the  argument,  and  I 
would  not  undertake  to  state  them  from  recollection.  But  w« 
think  this  statute  was  intended  to  apply  to  all  future  conyeyances 
made  by  the  husband,  whether  the  coverture  existed  at  the  date  of 
the  statute  or  not 

m.  But  it  is  claimed,  that  if  the  statute  was  intended  to  have 
this  operation,  it  must  be  regarded  as  ineffectual,  so  far  as  married 
relations  existed,  at  the  date  of  the  statute*  To  this  it  may  be 
said,  that  a  subsequent  creditor  acquires  no  such  interest  in  the 
husband's  vested  rights  in  his  wife's  property,  or  future  acquisitions) 
as  to  enable  him  to  assert  them,  on  behalf  of  the  husband,  or  to 
base  any  rights  of  his  own  upon  them.  It  is  certainly  not  ordinar* 
zily  true,  that  when  one's  incidental  rights,  in  a  sul^ect  matter  of 
property  even,  are  violated  by  a  statute,  in  some  particular,  to 
which  the  party  affected  does  not  ol^ect,  that  creditors  subsequent 
to  the  passing  of  the  statute,  can  assert  his  rights  in  spite  of  him. 

But  we  do  not  regard  this  statute  as  having  derived  the  hus- 
band of  any  rights,  which  were  not  clearly  subject  to  the  control 
of  the  legislature.  The  husband  is  not  in  any  sense  deprived  of 
the  estate,  which  he  might  have  in  any  of  his  wife's  property,  ot 
of  the  right  to  any  estate  in  her  prospective  acquisitions.  The 
statute  only  provides  a  special  mode  of  conveying  this  particular 
estate.  And  of  this  no  man  can  complain.  The  legislature  maj 
at  all  times  prescribe  the  mode  of  conveying  property,  and  espe** 
cially  real  property.  And  whether  they  apply  this  provision  to 
all  estates,  or  only  to  particuLur  estates,  is  of  no  importance.  If 
the  legislature  should  provide  that  no  man  should  convey  his  real 
estate  unless  all  his  heirs  capable  of  inheriting  the  estate  joined 
in  the  conveyance,  it  does  not  occur  to  us  that  the  statute  could 
be  regarded  as  void.  If  the  sulyect  matter  is  fairly  within  the 
range  of  legislative  cognizance,  a  statute  cannot  be  held  void,  on 
account  of  its  apparent  inutility,  or  indeed  its  positive  absurdity. 
But  we  do  not  regard  this  statute,  as  coming  under  either  of  these 
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categories.  The  marriage  relation  is  an  important  element  in  all 
political  organizations,  and  as  snch  has  heen  regarded  generally,  in 
Protestant  coantries,  as  chiefly  under  the  control  of  the  legisla- 
tire  power,  certainly  so  far  as  mere  rights  of  property  are  eoncem- 
ed  it  ought  to  be  so. 

And  where  the  statute  dedarea  certain  conTeyanees  of  the  hus* 
hand's  interest  in  the  wife's  land  as  invalid  unless  the  wife  join, 
and  the  objection  is  brought  to  the  notice  of  the  court  even  by  the 
husband  himself,  we  do  not  see  how  we  could  pronounce  a  decree 
based  upon  the  validity  of  such  conveyance* 

The  decree  of  the  chancellor  is  affirmed* 
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Book  Account.     Contract.    Parent 

When  a  certain  ram  of  monej  U  offered  by  a  debtor  to  hit  creditor,  in  payment  of 
a  certain  bill  or  account,  and  the  debtor  leaves  that  sum  of  money  and  a  receipt 
in  foil  for  said  acconnt,  in  the  hands  of  a  third  person,  directing  him,  In  the  prea- 
enoe  and  hearing  of  the  creditor,  to  deliver  the  money  to  the  creditor,  if  he  will 
sign  the  receipt  in  fnll,  if  not  to  keep  and  return  the  money,  and  the  creditor 
after  the  debtor  leaves,  takes  and  counts  the  money,  and  then  refuses  to  return 
the  money  or  to  sign  the  receipt,  this  operates  as  a  flill  payment  or  dlschaige 
of  said  bill  or  account,  notwithstanding  the  creditor  declares  at  the  time,  that 
he  does  not  accept  the  money  in  full  payment  of  the  bill.  The  same  doctrine 
held  in  McGlyim  y.  .fitUtn^t,  16  Vt  829. 


One,  who  had  contracted  for  a  quantity  of  wood,  and  received  the  wood,  and  i 
it  moatly  without  objection,  and  then  paid  for  most  of  it  without  objection,  would 
after  this  be  precluded  from  raising  either  the  question  of  firaud  or  breach  of 
wamnty. 

And  when  the  defendants  bought  a  quantity  of  wood  of  the  plaintiff,  which,  by 
the  terms  of  their  written  contract,  was  to  be  placed  upon  the  lake  shore  and 
measured  bv  one  Boardman,  U  wis  hdd,  that  if  the  plaintiff  property  placed  tha 
wood  npon  the  shore,  under  the  contract,  it  was  a  waiver  of  the  condition,  in  the 
eentract,  that  the  wood  should  be  measured  and  surveyed  by  B.,when  the  defend 
ants,  by  their  agents,  removed  and  used  it. 

It  was  aUo  held,  that  if  deftndants  did  not  intend  to  pay  for  the  wood  thus  placed 
them  under  the  contract,  on  the  ground  that  the  quality  of  the  wood  was  infc 
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rior  to  the  plaintiff's  representalions,  or  for  other  reesons,  it  was  the  btisinese  of 
the  defendants  to  see  to  it,  that  their  servants  did  not  remove  and  nse  it,  and 
that  after  having  allowed  them  to  do  so,  the  defendants  must  pay  for  it. 

Book  Account.  The  auditor  reported,  that  in  the  month 
of  June,  1851,  the  plaintiff  was  the  owner  of  a  large  quanti- 
ty of  wood,  then  cut  and  lying  on  Yaloours  Island  in  Lake  Cham- 
plain.  That  part  of  said  wood  was  piled  on  the  east  shore  of  the  isl- 
and on  Sloop  Bay,  so  called,  and  part  on  the  west  shore,  and  a 
part  in  the  wood  and  pasture  of  said  island* 

That  sometime  in  the  month  of  said  June,  the  plaintiff,  and  one 
Oscar  A.  Burton,  the  president  of  the  said  Champlain  Transportation 
Ck).,  in  whose  behalf  he  acts  in  the  transactions  herein  detailed,  and 
Cyrus  Boardman,  then  in  the  employ  of  the  said  company,  and 
their  general  wood  measurer,  met  together  on  said  island,  and  had 
a  conversation  about  the  purchase  of  said  wood  by  said  company. 
Burton  and  Boardman  then  examined  the  wood  on  the  east  side 
of  said  island  fully ;  that  on  the  west  side  not  so  fully,  as  some  six 
or  eight  of  the  piles  were  so  near  together  that  only  the  ends  and 
tops  of  the  inside  piles  could  be  fully  seen  without  opening  them ; 
at  this  time  no  contract  or  purchase  was  made.  That  subsequent 
to  this  time  and  prior  to  the  14th  day  of  July,  1851,  the  plaintiff 
took  away  two  sloop-loads  of  this  wood,  one  of  which  was  on  said 
14th  day  of  July,  at  the  whazf  in  Burlington,  partly  on  the  wharf, 
and  partly  on  the  boat,  and  the  plaintiff  and  said  Burton  again  came 
together  and  went  on  to  the  wharf  and  boat  where  said  wood  then 
was,  and  said  Burton  agreed  to  take  said  boat-load  of  wood  at 
$1,50  per  cord,  and  freight  at  sixty-two  and  one-half  cents  per  cord, 
and  said  Burton  directed  the  captain  of  the  boat  to  reload  the 
wood,  and  take  it  to  Shelbume  Harbor,  there  to  be  measured  by 
one  Root;  this  was  done,  and  it  amounted  to  84  cords  and  88  feet. 

On  the  said  14th  day  of  July,  1851,  the  plaintiff  sold  said  Bur-^ 
ton  a  quantity  of  wood  on  said  island ;  the  contract  was  in  writing, 
and  signed  by  plaintiff  and  said  Burton ;  and  the  quantity  in  said 
contract  estimated  at  ten  or  twelve  hundred  cords,  and  describ- 
ed as  the  same  inspected  by  said  Burton  and  Boardman,  some 
weeks  before.  The  wood  was  to  be  measured  within  a  week  by 
said  Boardman,  and  that  he  might  reject  two  hundred  cords  of  the 
poorest  culled  wood,  and  for  the  balance  said  Burton  was  to  pay 
one  dollar  and  fifty  cents  per  cord.    It  was  also  agreed  that  the 
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plaintiir  might  deliTer  some  two  or  three  hundred  cords  more, 
oat  of  what  the  phuntiff  had  cut,  at  the  same  place,  and  to  he  of 
aa  good  quali^,  said  Boardman  to  he  the  judge;  the  wood  to  be 
taken  away  that  &11  or  the  next  season,  as  sud  Burton  might 
elect,  and  to  be  paid  for  when  the  plaintiff  asks,  if  measured.  The 
wood  bought  was  on  Sloop  Bay,  and  the  two  or  three  hundred 
cofds  named,  to  be  delivered  there,  if  plaintiff  elected  to  deliver  it, 
ia  addition  to  the  first  quantity  named* 

That  ike  sai^  wood  was  not  measured  within  the  week  specified 
in  the  said  contract,  but  was  postponed,  for  the  accommodation  of 
one  party  and  the  other,  until  the  8th  day  of  August  1851,  when 
said  plaintiff  and  Boardman  went  on  to  the  island,  and  measured 
the  wood.  The  plaintiff  claimed  that  the  length  was  not  to  be 
aeasared,  but  by  the  contract  to  be  taken  at  four  feet  But  said 
Boardman  measured  and  adjudged  the  wood  to  be  three  feet  and 
nme  inches  in  length,  and  computing  it  at  that  length,  the  amount 
measured  and  accepted  under  the  contract  was  804  cords  and  112 
feet;  calling  the  length  four  feet,  as  claimed  by  the  plaintifl^  it 
anounted  to  858  cords  and  88  feet.  Boardman  alsomeasured  the 
wood  rejected  under  the  c<mtract  as  culled  wood,  and  the  amount 
was  184  cords  and  50  feet,  he  also,  as  part  of  the  804  cords  and 
112  foet,  accepted  and  measured  68  cords  and  36  foet  in  the  pasture, 
which  the  plaintiff  agreed  to  draw  to  the  shore,  so  that  it  could  be 
bsated  away. 

The  plaintiff  also  drew  from  the  woods  9S  cords  and  118  feet  of 
wood,  which  had  not  been  measured  or  seen  by  Boardman  or  Bur- 
ton;  this  wood  was  of  the  same  quality,  as  that  seen  by  said 
Boardman  and  Burton,  when  on  said  island.  It  was  drawn  at  the 
tame  time  that  the  68  cords  were  drawn  from  the  pasture,  and 
mixed  with  it,  so  that  the  two  could  not  be  distinguished. 

The  said  98  cords  were  measured  by  the  plaintiff's  men  and  the 
boatmen  of  the  defendants,  and  this  wood  was  taken  away  by  the 
boatmen  in  defendants*  employ  and  used  by  the  defendants :  but 
neither  the  defendants  or  Burton,  or  Boardman  had  any  knowledge 
of  tUs,  nor  had  Boardman  been  ever  called  upon  to  measure  or 
judge  of  the  quaH^  of  the  wood. 

That  in  October,  1851,  the  plaintiff  and  said  Burton  had  a  con- 
versation about  the  purchase  for  defendants,  of  the  184  cords  and 
50  feet  of  the  culled  or  rejected  wood,  in  which  Burton  understood 
XXYI  7 
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plaintiff  as  selliiig  him  the  called  wood  at  87^  cents  per  cord  9 
but  on  their  coming  together  some  eight  days  after,  it  appeared 
that  there  was  a  misunderstanding  in  regard  to  it,  and  the  trade 
was  abandoned.  In  the  mean  time  Burton  had  directed  the  boatmen 
to  take  both  the  accepted  and  rejected  wood,  and  under  these  di* 
rections,  thej  had  taken  away  about  60  cords  of  the  culled  wood ; 
and  that  the  boatmen  of  the  defendants,  had  hj  mistake  or  other- 
wise, but  without  the  knowledge  of  defendants  or  Burton,  taken 
quantities  of  the  said  culled  wood,  making  in  the  whole  of  reject- 
ed or  culled  wood  taken  hj  defendants,  and  used  bj  them,  about 
100  cords. 

That  the  defendants  continued  to  take  away  the  wood,  hj  their 
boatmen,  until  sometime  in  the  spring  or  summer  of  1852,  when 
said  Burton  directed  the  boatmen  not  to  take  away  anj  more  of 
the  wood,  claiming  that  the  wood  was  not  of  as  good  quality  as  it 
was  represented  to  be  by  the  plaintiff,  when  he  purchased  it ;  but 
did  not  say  anything  to  the  plaintiff  on  the  subject  of  the  quality, 
or  that  he  had  refused  to  take  any  more  of  the  wood.  At  the  time 
Burton  gave  these  directions  to  the  boatmen,  there  was  remaining 
on  said  island,  of  the  wood  that  said  Boardman  had  measured,  as 
aforesaid,  about  200  cords,  including  the  balance  of  the  euned  woody 
after  deducting  the  100  cords  taken  away  by  defendants,  as  afore* 
said. 

That  after  the  wood  was  measured  by  said  Boardman,  on  the 
said  8th  day  of  August,  1851,  the  plaintiff  called  upon  said  Bar- 
ton several  times  for  the  pay  for  the  wood ;  Burton  expressed  a 
willingness  to  pay  for  the  804  cords  and  112  feet,  as  measured  hj 
said  Boardman,  calling  the  length  three  feet  and  nine  inches, 
but  plaintiff  declined  receiving  it,  except  as  for  the  858  cords  and 
88  feet,  claiming  that  as  the  measurement 

That  on  the  second  day  of  September,  1851,  the  plaintiff  and 
said  Burton,  met  in  Burlington  in  the  room  of  Judge  Noyes,  and 
Burton  then  made  a  statement  of  the  account,  with  a  receipt  in 
full,  and  produced  a  sum  of  money  and  his  check,  amounting  to 
$1207,40,  which  money  plaintiff  proceeded  to  count.  While  plain- 
tiff was  counting  the  money,  said  Burton  was  called,  and  informed 
that  the  steamboat  was  about  leaving.  He  then  handed  plain- 
tiff the  account  and  receipt,  and  asked  him  to  sign  the  receipt  The 
plaintiff  said  it  was  time  enough  to  sign  the  receipt  after  he  had 


DECEMBEB  TEBM,  185S.  91 

G»]e  «.  fammpltfa  Tnn^NirtatiQn  Od. 

«oimted  the  money.  Burton  then  told  Jadge  Nojes,  in  the  pree- 
enoe  and  hearing  of  the  plaintifl^  to  take  charge  of  the  mcniejyand 
if  the  plaintiff  signed  the  receipt  to  let  him  have  the  money,  if  not  to 
keep  the  money,  and  retnm  it  to  him.  Burton  then  left  for  the 
steamboat.  The  plaintiff  and  Judge  Neyes  continued  ooantingthe 
money,  until  they  were  satbfled  as  to  the  amount,  and  Judge  Noyes 
dien  asked  the  plaintiff  to  sign  tiie  receipt,  written  by  said  Bur> 
ton.  The  plaintiff  examined  the  statement  and  receipt,  and  re- 
fused to  sign  it,  claiming  that  there  was  more  due  him,  and  that  he 
would  not  sign  a  receipt  in  full ;  said  that  he  ought  to  have  inter- 
est The  plaintiff  then  wrote  «  receipt  for  the  money,  and  offer- 
ed it  to  Judge  Noyes  ^  but  Noyes  refused  to  accept  the  receipt, 
and  called  upon  the  plaintiff  to  gire  him  the  money,  that  he  might 
retnm  it  to  said  Burton;  plaintiff  refused  to  return  the  money,  or 
sign  the  receipt,  and  took  the  money  away  with  him.  That  plaintiff 
onderstood  that  said  Burton  did  not  intend  that  he  should  take  the 
money  away  without  signing  the  receipt. 

Defendants  contended  that  plaintiff  had  no  right  to  deHver  any 
wood  on  the  lake  shore,  under  said  contract,  after  said  wood  was 
measured  by  said  Boardman,  on  said  8tli  day  of  August,  1851, 
and  that  said  98  cords  and  118  feet,  charged  in  the  account  could 
not  be  recovered  for,  in  this  action. 

The  auditor  decided  that  defendants  are  liable  for  said  wood 
and  allowed  the  93  cords  and  118  feet  at  $1,50  per  cord,  amount- 
ing to  $140,89,  and  interest  thereon. 

The  auditor  also  dedded  that  the  true  amount  of  wood  measur- 
ed on  said  8th  day  of  August,  1851,  was  804  cords  and  112  feet, 
and  that  the  defendants  are  liable  for  that  amount,  at  $1,50  per 
end,  amounting  to  $1207,40,  and  interest  thereon,  from  the  said 
8th  day  of  August. 

The  charge  for  the  84  cords  and  88  feet  of  wood  deHvered  at 
Shelbume  Hari>or,  the  auditor  allowed  at  $1,50  per  cord,  making 
$126,42,  and  the  freight  thereon,  $52,68,  andinterestfrom  the  14th 
dayof  July,  1851. 

The  amount  of  culled  wood  measured  by  said  Boardman,  the 
auditor  found  to  be  184  cords  and  40  feet^  and  that  of  this,  the  de- 
fondants  took  and  used  100  cords,  as  above  stated. 

The  defendants  claimed  that  they  were  not  liable  for  this  wood 
in  this  form  of  action;  and  plaintiff  claimed  under  the  foots  stated 
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that  defendants  were  liable  for  the  whole  184  cords  and  40  feet  at 
$1,50  per  cord.  The  auditor  decided  that  defendants  are  liable 
for  the  100  o<Mrds  taken  and  used  for  what  it  was  worth,  and  that 
its  valae  was  87^  cents  per  cerd,  and  allowed  100  cords  of  called 
wood  at  $87,50,  and  interest  from  the  first  daj  of  Noyember,  1851. 

1851.  Not.  1,  98  cords  and  118  ft.  of  wood  at  $1,50   140,89 

^    IntfromNoY.  1,1851  to  22  March,  1853  11,76 

<'      Aug.  8,  804  cords  and  112  ft.  wood  at  $1,50   1207,40 

^    Int  from  8  Aug.,  1851  to  22  March,  1853  114,69 

July  14, 84  cords  88  ft.  wood  at  $1,50  126,42 ")  ,70/.^ 

^     «        Freight  on  same                52,62  y  ^'^»"* 

Int  from  July  14, 1851  to  22  March  1853  18,12 

^      Nov.  1,100  cords  culled  wood  at  87^  cts.  87,50 

Int  from  Nov.  1, 1851  to  22  March,  1853  7,29 

$1766,69 

1851.  Sept  2,  cash  paid  Cole  by  Burton  1207,40 

Int  from  Sept  2, 1851,  to  March  22, 1853  112,68 

^      Oct  25,  cash  paid  Cole  by  Burton  100,00 

Int  from  Oct.  25, 1851  to  22  March,  1853  8,92 


$1429,00 

Balance  in  favor  of  plaintiff  $337,69 

The  balance  of  the  plaintiff's  claim  ^ound  by  the  auditor  was 
$337,69,  as  above  stated,  and  the  auditor  disallowed  the  plaintiff's 
•claims,  except  as  above  stated. 

The  defendants  filed  exceptions  to  the  report 

The  county  court,  March  Term,  1853, — ^Peck,  J.  presiding,— ov- 
erruled the  exceptions,  and  rendered  judgment  for  plaintiff,  agree- 
ably to  the  auditor's  report    To  which  defendants  excepted. 

D.A.  Snudky  andi%ei|p#  ^  Chittenden  for  defendants. 
Underwood  4r  ffard  for  plaintiff. 

Bt  thb  Coubt.  In  this  case  we  are  inclined  to  hold,  that  ao- 
cordingto  the  case  of  Ms  Glynn  v.  BiUingtj  16  Yt  329,  the  plain- 
tiff was  bound  to  consider  the  money,  which  he  received,  in  full  of 
the  bill  upon  which  Burton  offered  to  pay  it    It  may  sometimes 
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happen  that  parties  may  differ,  as  to  whether  a  certain  amount 
pud  is  to  he  received  in  fall  of  a  certain  daim,  and  it  may  he 
diflicaH  to  determine  whether  the  one  or  the  other  party  may  not  have 
yielded  more  or  less,  from  their  ori^nal  pretentions ;  hut  here  there 
18  no  reason  to  raise  any  question.  And  as  the  money  did  pay 
tihe  prindpaly  we  think  very  obviously  the  plaintiff,  under  the 
drcumstances,  cannot  now  claim  a  balance  of  interest,  which  the 
auditor  has  aUowed  him  of  $2,01,  which  must  be  deducted. 

IL  As  to  the  evidence  to  show  the  quality  of  the  wood  inferior 
to  plaintiffs  representation,  there  seems  to  be  two  answers. 

1.  It  is  not  said  it  was  offered  to  show  that  the  representation 
was  fraudulently  made  by  plaintiff.  And  treating  it  as  a  virtual 
warranty,  and  we  do  not  perceive  any  other  view  with  which  it 
eoold  be  offered,  such  evidence  would  be  to  control  the  written 
contract,  made  at  the  time. 

2.  The  defendants  having  received  the  wood,  and  used  it  mostly 
without  objection,  and  then  paid  for  most  of  it  without  objection,  it 
would,  in  any  view,  be  quite  too  late  to  raise  any  question,  either 
of  fraud  or  breach  of  warranty. 

8.  Aato  the  ninety-three  cordsyitcame  within  the  written  contract, 
and  we  do  not  think  the  report  states  any  such  badfaithor  negligence 
on  the  part  of  plaintiff,  or  his  servants,  in  commingling  it  with  the 
wood  already  measured,  as  to  fairly  subject  the  plaintiff  to  the  loss 
of  the  wood.  And  we  do  not  understand  by  the  report,  that  any 
portion  of  the  wood  formerly  measured  by  Boardman,  went  to 
make  up  this  ninety-three  cords,  but  the  contrary. 

If  then  the  plaintiff  properly  placed  it  upon  the  shore,  under  the 
contract,  it  waa  a  waiver  of  the  condition  in  the  contract,  that  the 
wood  should  be  measured  and  surveyed  by  B.  when  the  defend- 
ants, by  their  agents,  removed  it  and  used  it  And  if  this  was 
done  by  such  agents  as  they  employed  to  run  their  boats,  and  car- 
ry wood,  and  build  fires,  it  will  bind  them  under  the  circumstances 
of  this  case,  whether  they  were  boatmen  or  directors.  It  was 
tiie  business  of  the  directors,  if  they  did  not  intend  to  pay  for 
the  wood,  thus  placed  there  under  the  contract,  to  see  to  it,  that 
tbeir  workmen  did  not  remove  it,  and  use  it,  and  after  having  al- 
loved  them  to  do  that,  the  company  must  pay  for  it. 

4  The  flame  principle  will  apply  to  the  culled  wood.  Sixty 
oocds  were  taken  by  direction  of  Burton,  while  he  understood  he 
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was  acting  under  a  oontraet  of  purchase  al  87^  cts^  and  the  other 
forty  bj  the  same  workmen,  it  would  ^eem,  before  thej  weremad^ 
to  comprehend  the  revocation  of  the  first  oorder ;  so  that  the  whole 
one  hundred  cords  may  fairly  be  regarded  as  taken  by  direction  of 
Burton,  upon  the  same  expectation,  and  the  auditor  very  properly 
regarded  the  plaintiff,  by  charging  it  on  book,  as  having  virtually 
acceded  to  the  contract,  which  Burton  claimed,  and  has  charged 
the  defendants,  with  the  wood,  at  the  price  Burton  understood  he 
was  to  have  it  for. 

5.  In  regard  to  the  wood  carried  to  Shelbume,  we  do  notseeany 
possible  questioik  It  was  received,  used  and  measured  by  the  very 
man  who  was  to  measure  it 

Judgment  reversed,  and  judgment  on  the  report  for  the  sum 
reported  deducting  $2,01  and  adding  interest  since  the  judgment 
in  the  County  Court 


VJ 


A.  B.  Matkard  and  6.  F.  Edxunbs  r.  Wm.  P.  BRioea* 
Book  Account.    Parties.    AUomiet.    Negligeuee. 

Where  M.  was  retainedf  as  connsel  in  certain  suits,  by  the  defendant,  before  M. 
formed  a  partnersliip  wiUi  E.,  and  the  seryices  were  perfonned  by  M.  &  £.  after 
the  partnership,  and  this  was  all  known  to  the  defendant,  U  wu  hdd  that  M. 
&  £.  could  reeorer  for  the  serrices  thns  rendered,  hi  a  johit  action  against  the 
defendant 

Salts  may  always  be  brought,  either  in  the  name  of  the  parties  with  whom  Ute 
contract  is  made,  or  in  the  name  of  those  legally  interested,  at  the  election  of 
the  plaintiff,  when  the  defendant  will  not  be  embazrassed  or  in  any  way  iiyttred 
by  such  election  of  the  plaintiff. 

Where  the  defendant  complained  of  ne^gence  on  the  part  of  the  plalntiilB,  who 
were  attomies,  in  the  management  of  a  suit,  in  which  he  had  employed  them, 
ii  UKu  hddy  that  negligence  should  have  been  distinctly  found  by  the  auditor, 
to  deprive  the  plaintiffs  of  all  recovery  for  services  in  the  suit 

Book  Account.  The  auditor  reported,  among  other  thii^a, 
that  the  partnership  of  Maynard  and  Edmunds  vas  formed  In 
April,  1849,  and  continued  until  the  20th  day  of  November,  1851 ; 
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and  that  said  Maynard  was  employed  and  engaged  in  two  of  the 
snitBhy  Briggs,  llie  defendant,  before  the  said  partnership  was 
formed.  Hie  defendant  insisted  that  the  plaintiffs  could  not  recov- 
er m  this  action  for  services  in  said  two  suits,  but  that  the  action 
must  be  in  the  name  of  Majnard  alcme.  That  Briggs  knew  of 
the  exifitenee  of  the  said  partnership,  and  of  the  fiictof  Edmunds' 
omnection  with  said  suits,  and  of  his  making  preparation  fi>r  trial 
in  one  of  the  suits,  and  of  his  attending  to  one  of  them  to  its  final 
termination ;  and  that  he  made  no  objection,  and  said  nothing  to 
Majnard  or  Edmunds  after  they  became  partners,  that  either 
Maynard,  or  Maynard  and  Edmunds  were  no  longer  to  be  con- 
nected with  said  suite  as  his  attorney  or  attomies. 

That  the  defendant  also  insisted  that  plaintiffs  were  not  entitled 
to  recover  for  services  in  a  suit  Briggs  y.  Kege$y  on  account  of  neg- 
ligence in  attending  to  the  same,  so  that  Keyes  obtained  a  judg- 
ment in  said  suit. 

That  it  appeared  that  sud  suit  was  commenced  before  a  justice, 
and  appealed,  by  said  Keyes,  to  the  September  term  of  Chittenden 
Coonty  Court,  1851,  and  that  an  auditor  was  appointed  that  temii 
and  that  plaintiffs  charged  $5,00  fnr  their  services  that  tenn. 
That  the  next  March  term,  1852,  Edmunds  discovered  upon  the 
calling  of  the  docket,  that  judgment  had  been  rendered  on  the  re- 
port, for  Keyes.  Mr.  Edmunds,  then  in  court,  examined  the  rule 
and  found  that  legal  notice  ^ad  been  given  to  Briggs  (rf*  the  heai^ 
ing  before  the  auditor.  That  it  also  appeared,  that  the  service  was 
made  by  leaving  a  copy  at  the  dwelling-house  of  said  l^ggs,  and 
that  he  was  away  at  the  time  and  did  not  return  until  after  the 
hearing  before  the  auditor ;  and  that  the  plaintiffs  had  no  notice  of 
the  service  on  Briggs,  or  of  the  audit  until  said  Mai*ch  term,  1852. 

The  auditor  allowed  the  said  charge  of  the  plaintiffs.  The  au- 
£tor  found  a  balance  due  plaintiffs,  if  they  were  entitled  to  recov- 
er in  this  action  for  Ecrvices  in  said  two  suits  first  named,  of  $88,- 
80.  But  if  the  court  should  be  of  opinion  that  plaintifis  cannot 
recover  in  this  action  for  the  services  in  said  suits,  then  audit<»: 
finind  balance  due  plaintifis,  to  be  $88,92. 

The  County  Court,  March  Term,  1858, — Peck,  J.,  presiding, — 
rendered  judgment  on  the  report  for  the  plaintiffs  to  recover  the 
largest  sum  reported. 

Exceptions  by  defendant 
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The  opinion  of  the  court  was  deliyeied  bj 

Redfield,  Ch.  J.  I.  The  defendant  objects  to  the  plaintifiB 
recovering  in  a  j<Hnt  action  for  services  rendered  in  his  snity  while 
thej  were  in  partnership,  and  this  known  to  the  defendant,  at  the 
time  the  services  were  rendered,  on  the  ground  that  the  defendant 
retained  plaintiff,  Majnard,  in  the  suits  before  he  formed  the  part- 
nership with  the  other  plaintiff.  Nothing  is  stated  by  the  auditor 
to  show  that  the  defendant  will  be  embarrassed  in  his  defence,  or 
in  any  way  injuriously  affected  by  the  suit  being  brought  in  the 
name  of  the  two  plaintiffs.  And  where  that  is  not  the  case,  the 
suit  may  always  be  brought,  either  in  the  name  of  the  parties  with 
whom  the  contract  is  made,  or  in  the  name  of  those  legally  inter- 
ested at  the  election  of  the  plaintiff.  This  is  the  law,  in  regard  to 
donnant  partners,  and  factors  doing  business  in  their  own  names. 
Lc^ham  v.  Grem^  9  Yt  407.  Wait  v.  Jdmson^  24  Yt  112.  Un- 
der the  circumstances  of  this  case,  it  is  questionable,  I  think,  wheth- 
er the  plaintifl^  Maynard,  if  objection  had  been  made  by  defendant, 
could  have  sustained  an  action  in  his  own  name  alone,  for  the  ser- 
vices performed  by  the  partnership  which  seems  to  have  been  open, 
and  known  to  the  defendant. 

II.  The  auditor  does  not  seem  to  have  found  any  such  negligence 
in  the  Keyes  suit,  at  the  final  term,  as  will  justify  this  court,  as  it 
seems  to  us,  in  saying  the  plaintiffs  are  precluded  from  recovering 
for  their  services,  at  the  former  terms^  when  no  negligence  is  0(»n- 
plained  of.  If  they  were  guilty  of  n^lect,  at  the  last  term,  they 
will  still  remain  liable,  and 'that  should  certainly  have  been  dis- 
tinctly found  by  the  auditor,  to  deprive  them  of  all  recoveiy  for 
services  in  the  suit 

in.  In  regard  to  the  $8  term  fee  diarged  the  defendant  for  at- 
tending his  suits,  it  is  certainly  not  an  uncommon  charge,  and  was 
never  regarded  as  exorbitant,  to  my  knowledge.  The  statute  lim- 
iting the  taxable  costs  of  the  party  to  travel  and  $2  term  fee, 
would  not  control  a  charge  between  attorney  and  client.  The 
practice  of  charging  $3  probably  grew  out  of  the  practice  of  tax- 
ing $2  term,  and  then  travel  for  parties  residing  more  than  twen^ 
miles  from  court,  and  who  did  not  attend  court 

That  a  dormant  partner  even,  which  Mr.  Edmunds  in  this  caae 
is  not,  may  join  or  not,  at  the  election  of  the  plaintifis,  is  an  uni- 
versally recognized  rule,  in  the  English  courts,  at  this  day,  and  so 
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laid  down  in  all  tbe  etementary  writers  upon  this  subject,  and  is 
diatmcdj  put  forih,  as  a  basis  of  dedaion,  hj  this  court.    SeeHU' 
Uerr.  Looped  YtllG.    In  Lapham  y.  Green^  9  Yt  407,  and 
TirtoaUj  in  Marion  v.  Wehb,  7  Yt  128.    Colljer  on  Fart  5S9. 
Judgment  affinned*   ' 


S.  Wires  akd  W.  W.  Peck  v.  Naomi  Griswold  &  Trus- 
tees. 

7V-tcffe0  Proceu.    Service  of  the  writ  upon  trustee  and  .principal 
defmdaaU.    Abatement. 

Wbere  the  writ  In  a  trustee  proceM,  wm  served  on  the  prinoipcd  defendant,  a  real- 
dent  of  Addison  Connty,  bj  a  depnty  sheriff  of  Washington  County',  who  had 
served  said  writ  on  the  trustee,  a  resident  of  Washington  Gountjr,  this  ser* 
▼iee  on  the  principal  defendant,  was  held  defectiye,  under  our  present  statute, 
(Comp.  Stat  S67  ^  10,)  which  prorides,  **  that  if  the  goods  or  esUte  of  the  prin- 
'*eipal  defandant,  in  his  own  hands  and  possession,  are  attached,  the  writ  shaQ 
*^  be  sarred  on  the  principal  defendant  m  rAs  josm  mam&r  a$  am  orimair%  wni  ^ 
"  attadkmeiU^  otherwise  it  shall  be  aerved  <m  him  a$  a  writ  of  iummoinJ'* 

Hw  case  of  Drey  t.  ITale,  IS  Vt  688,  oaa  haivt  no  appVoatlon  to  oar  present 
statute,  as  that  case  was  decided  under  tha  act  of  1386,  which  provided  that 
the  tente  oficer  who  served  the  writ  on  the  trustees,  should  also  leave  a  copj 
with  the  principal  debtors. 

Tha  otgoctions  taken  to  the  plea  In  abatement,  that  it  set  forth  matter  dsAom  the 
writ,  and  that  It  should  not  have  commenced  with  a  prayer  of  judgment,  over- 
ruled on  ttie  aothoritj  of  the  case  of  Oray  v.  Ffowen,  24  Vt  688, 

Trustee  Process.  Tbis  was  an  action  of  oetumpsityihQ  writ 
was  returnable  to  the  Marcb  term,  1852,  of  Chittenden  County 
eomrt,  and  set  np  the  plaintiffii  residing  in  Borlington  in  said  eoim* 
ty,  and  the  principal  defendant  as  residing  in  Ferrisbnrgh,  in  the 
eoontj  of  Addison.  The  officer's  return  on  the  said  writ  was  as 
fellows: 

'^Watkington  County  $$, 

MoNTPELiER,  February  2d,  1852. 
^I  then  serred  this  writ  on  the  witlun  named  Yennont  Mutual 
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^  Insurance  Company^  as  Trustee,  by  leaving  with  Charles  Dew« 
^  ey,  derk  of  said  oompaay,  a  true  and  attested  copy  of  the  origi- 
^^nal  writ  and  of  my  return  hereon  thereon  endorsed.  And  on 
<'  the  8th  day  of  March,  A.  D.  1852, 1  gave  the  within  named  Na- 
^  omi  Griswold,  in  Ferrisbnrgh,  in  the  county  of  Addison,  a  true 
^  and  attested  copy  of  the  original  writ,  and  of  my  return  hereon 
^  thereon  endorsed. 

(Signed,)     «  Attest    Holdbn  Putnam  2d,  D.  Sheriff.'' 

The  defendant  filed  her  plea  in  abatement,  for  want  of  legal 
service  of  the  writ  on  the  principal  defendant  The  plaintifis  re- 
plied, and  insisted  that  there  was  due  and  legal  service  of  said  writ 
upon  her,  the  defendant  To  the  replication  of  the  plaintiffs,  the 
defendant  demurred. 

The  County  Court,  March  Term,  1852^ — ^Pierpoint,  J.,  pre- 
siding,— ^adjudged  the  replication  insufficient,  and  that  the  writ 
abate. 

Exceptions  by  plaintiffs. 

F.  W.  Peck  for  plaintifib. 

1.  The  Comp.  Stat  257  §  9,  10,  intends  that  the  service  on 
the  trustee  shall  embrace  a  notice  of  the  service  to  the  principal 
debtor.  This  completed,  the  service  on  the  trustee  becomes  a  full 
service  on  the  principal  debtor.  It  could  be  completed  only  by  the 
officer,  who  serves  on  the  trustee,  serving  on  the  defendant  a  copy 
of  the  process,  and  of  his  doings  under  it  Thus  he  would  have 
full  notice  of  the  pendency  of  the  suit,  and  of  the  attachment,  and 
further  service  would  be  superfluous. 

2.  The  sections  of  the  present  statute,  are  a  mere  compilation, 
in  this  particular,  of  the  previous  acts  upon  the  subject,  and  they 
provide  expressly  for  such  a  service.  See  statutes  from  1779  to 
1885.  (hrey  v.  GaJUj  13  Yt  639.  Parhet  al.  v.  TruOeei  of  WU- 
Uamsj  14  Yt  211.    Sawifer  v.  Bbward  4*  Tr^  22  Yt  540. 

3.  The  plea  is  bad.  It  sets  up  matter  which  is  dek^s  the  writ, 
£)r  it  cannot  be  told  from  anything  in  the  record,  out  of  the  plea, 
that  the  officer  was  not  authorized  to  serve  process  in  Addiscxi 
oounty.  The  plea  should  not  therefore  have  commenced  with  a 
a  prayer  of  judgment  London  v.  RoherU^  20  Yt  280.  1  Chit 
PL  451.     Goulds  PL  Chap.  5  §  142. 

Phdpt  Sf  Okittenden  for  defendant 
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1.  The  statate  requires  service  to  be  made  on  the  trustee  in  the 
same  manner  ais  a  writ  of  summons,  and  where  no  property  is  at^ 
taehedy  on  the  principal  debtor  in  the  tame  manner.  The  officer 
in  this  case  had  no  authori^  to  serve  a  writ  of  sununons  upon  the 
principal  debtor,  and  his  service  is  therefore  void.  Ckunp.  Stat. 
257  f  10. 

2.  The  service  upon  the  trustee  was  complete  when  the  copy 
was  left  with  the  derk,  and  is  not  antJogous  to  the  case  of  attach- 
ment of  personal  chattels,  which  is  incomplete  until  the  copy  of 
the  process  is  left  with  the  defendant  by  the  officer  making  the  at- 
tachment. 

3.  By  the  act  of  1835,  it  was  made  the  duty  of  the  officer 
serving  the  process  on  the  trustee,  to  leave  a  copy  at  the  last  plaoe 
of  abode  of  the  debtor.  The  case  of  Oore^f  v.  Gahj  13  Vt,  aris* 
ing  under  this  act,  is  not  an  authority  in  point 

The  opinion  of  the  court  was  delivered  by 

IsHAM,  J.  The  writ  in  this  case  was  served  on  the  principal 
defendant,  a  resident  of  Ferrisburgh,  in  the  county  of  Addison,  by 
a  deputy  sheriff  of  the  county  of  Washington.  The  statute  di- 
rects, ^  that  if  the  goods  or  estate  of  the  principal  defendant  in 
''his  own  hands  and  possession  are  attached,  the  writ  shall  be 
''served  on  the  principal  defendant  in  the  same  manner  a$  an  ordi' 
^nary  writ  of  attaehmefUy  otherwise  it  shall  be  served  as  a  wriiof 
^  summons*^ 

If  this  process  had  been  an  ordinary  writ  of  attachment  or 
summons,  this  officer  could  not  have  made  the  service,  as  his  pre* 
dnct  did  not  extend  out  of  the  county  of  Washington.  A  depu^ 
sheriff  of  Washington  county  cannot  serve  a  process  in  the  coun- 
ty of  Addison.  As  the  officer  in  this  case  had  no  authority  to  serve 
an  ordinary  writ  of  attachment  or  summons  in  the  county  of  Ad- 
dison, so  he  had  no  authority  to  serve  this  writ ;  for  it  is  a  matter 
of  express  provision  that  one  process  shall  be  served  in  the  same 
manner,  as  the  other. 

A  different  mode  of  service  was  directed  under  the  act  of  1835* 
The  fonn  of  the  process  under  that  act,  was  different  from  that 
now  required.  In  the  service  of  that  process,  the  statute  directed 
that  the  same  officer j  who  served  the  writ  on  the  trustees,  should 
also  leave  a  copy  with  the  principal  debtor.    The  writ  under  that 
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Statute  was  not  required  to  be  served  as  ordinary  writs  of  attach- 
ment or  summons ;  it  was  sufficient  that  the  principal  debtor  had 
notice  of  the  pendency  of  the  suit  against  the  trustees.  It  was 
under  this  act,  that  the  case  of  Corey  y.  GaJU,  13  Yt  639,  wasde* 
dded.  That  case,  therefore,  can  have  no  application  to  our  pres- 
ent statute,  where  the  writ  in  form  issues  against  the  principal 
debtor  as  an  attachment  or  summons,  and  is  to  be  served  in  the 
same  manner,  and  where  he  is  made  the  principal  party  on  th6 
record.  The  service  of  this  writ  is,  in  this  particular,  essentially 
defective. 

The  objection  taken  to  the  plea  is  overruled,  on  the  authority  of 
the  case  of  Gray  v.  Flowers,  24  Yt  533. 

Judgment  afflimed. 


Nathak  B.  Haswell  v.  Fabmebs  and  Mbcblotics'  Bank. 
AM9ump$it  for  Interest. 

The  Vt  Central  BallroAd  Co.  took  land  in  Bnrlington,  under  their  charter,  to  which 
&ere  were  oonflieti&g  claims,  and,  upon  petition  to  the  chancellor,  under  the 
provisions  of  the  statote  of  1846,  [Comp.  Stat.  196,]  were  ocdered  to  depoelC  fai 
the  Fanners  and  Mechanics'  Bank  the  amount  of  land  damages,  ss  appraised 
hy  the  conmiissioners,  sabject  to  theiVitnre  order  of  the  chancellor;  and,  upon 
petition  snbseqnentlj  preferred  by  Haswell,  the  plaintiff,  who  claimed  to  be  en- 
titled to  the  mon^  so  dspceited,  the  chanoeUcr,  npon  notice  given  to  the  coni- 
pany,  in  July,  1850,  ordered  the  money  so  deposited  to  be  paid  to  said  HasweU^ 
the  plaintiff ;  from  this  order  the  said  company  appealed,  and  said  appeal 
was  duly  entered  upon  the  calendar  of  this  court;  and  at  the  May  term,  1851, 
U  floof  ftsU  that  said  company  ooald  not  appeal  ftcm  the  order  of  the  chancellor, 
and  the  case  was  dismissed  from  the  docket.  The  present  suit  iTas  brought  to 
recoyer  interest,  on  the  money  so  deposited,  of  the  defendants;  under  the  fore- 
gohig  foots,  it  IMS  heldf  that  the  defendants  were  mere  depositaries  and  not 
ehaigeable  with  hiterest  on  the  money,  and  that  on  general  principles,  this  suit 
oannot  be  sustahied. 

It  was  also  held,  that  though  the  order  and  decree  of  the  chancellor,  was  not  prob- 
-  ably  yaeated  by  the  appeal  of  said  company,  as  it  was  improperly  allowed,  and 
was  properiy  dismisied  by  the  Supreme  Court;  still  it  affiords  a  reasonable  ex- 
cuse for  the  defendants  in  not  paying  over  the  money,  even  if  demanded,  during 
the  pendency  of  the  appeal,  as  no  decree  had  been  made  by  the  chancellor, 
which  he  himself  treated  as  a  final  order  in  the  case. 
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ABBUKPsrr,  far  intereflt  Plea,  general  issae,  and  trial  by  the 
eQfnrt. 

On  ^le  trial,  the  plaintiff  offered  in  eridoiee  a  petition,  dated 
July  9ihf  1850,  in  fiivor  of  the  plaintifi^  addressed  to  M.  L.  Ben- 
nett, chancellor,  and  an  order  made  by  said  chancellor,  on  the  20th 
day  of  July,  1850,  on  the  defendants,  directing  them  to  pay  the 
plaintiff  the  sum  of  $— ,  being  the  sum  awarded  by  the  com- 
BUBBimierB  of  the  Yt*  Centiral  Railroad  Co^  for  certain  land  dam- 
ages daimed  by  said  plaintiff  of  the  said  company,  and  found  bj 
said  chancalhwr  on  the  hearing  of  said  petition  to  belong  to  the 
plaintiC 

It  was  admitted  by  the  parties,  that  said  commissionerB  made 
such  award,  and  that  said  company  made  petition  to  said  chancel- 
lor, mider  the  statate  of  1846,  [Comp.  Stat.  196,]  and  that  said 
dianceUor  made  an  order  thereon,  which  was  complied  -with  by 
■aid  company,  and  the  money  deposited  with  the  defioidaBts,  00 
the  7th  day  of  Febraary,  1850.  That  on  said  30th  day  of  July» 
1850,  after  the  making  said  order  to  pay  said  money  to  the  plahi- 
iME,  the  said  company  prayed  for  an  appeal,  from  said  chancellor's 
decision,  to  the  next  term  of  the  Supreme  Court  in  this  county, 
which  said  chancellor  allowed,  and  said  appeal  was  duly  entered 
in  said  courts  and  was  dismissed,  as  will  appear  by  the  report  of 
the  case  on  page  288  of  the  2dd  Tolume  of  Vermont  Reports* 

It  also  apeaied  firom  other  evidence,  and  the  court  found  the  fol- 
lowing foots :  That  shortly  after  the  20th  day  of  July,  1850,  Mr* 
Smalley,  the  attorney  of  Mr.  HasweU,  called  on  Mr.  Warner,  the 
Cashier  of  said  Bank,  at  the  Bank,  and  told  him  Judge  Bennett 
had  made  sudi  an  order,  (to  pay  said  mon^  to  HasweU,)  but  at 
the  same  time  told  him  that  the  chancellor  had  allowed  an  appeal 
from  such  order,  (though  the  chancellor  said  he  thought  it  was  not 
q^walable,}  and  asked  Mr.  Warner  if  he  would  pay  the  money 
over.  Warner  said  he  would  if  the  Railroad  Company  would  or- 
der it  paid.  That  Smalley  soon  after  saw  Warner,  and  Warner 
tdd  him  that  said  company  refused  to  have  it  paid  over* 

That  at  the  time  Mr.  Smalley  called  on  Mr.  Warner,  as  above 
stated,  he  did  not  present  any  order  jQrom  the  chancellor  for  the 
payment  of  the  money ;  nor  did  it  appear  that  such  order  was  ev- 
er presented  at  the  Bank,  until  the  time  when  the  principal  was 
paid  over ;  nor  did  it  appear  that  the  Bank  ever  objected  to  pay 
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over  the  monej,  for  the  rearan  that  such  order  was  not  presented. 

That  after  the  appeal  was  dismissed  the  plaintiff  called  upon 
Mr.  Warner,  as  Cashier,  and  he  paid  over  the  amount  of  the 
award,  but  refused  to  pay  any  interest  on  the  same,  though  inters 
est  was  demanded  by  plaintiff. 

That  when  said  money  was  paid  over,  the  plaintiff  presented  to 
said  Bank  the  decretal  order  of  said  ohancellor,  and  the  dismissal 
of  said  appeal,  signed  by  the  clerk  of  the  Supreme  Court  of  this 
county,  and  that  said  plaintiff  receipted  the  payment  thereon;  and 
that  said  decretal  order  was  for  the  amount  so  ordered  to  be  paid 
by  said  chancellor  on  said  20th  day  of  July,  1850,  and  that  said 
record  and  receipt  thereon  had  been  consumed  by  fire. 

On  this  evidence,  the  defendants  insisted  that  the  plaintiff  could 
not  recover;  but  the  County  Court,  September  Term,  1852,— 
Poland,  J.,  presiding, — ^rendered  judgment  for  the  plaintiff  to 
recover  the  interest  due  on  the  sum  ordered  to  be  paid,  by  said  or* 
der  of  the  20th  day  of  July,  1850,  from  said  20th  day  of  Juty, 
up  to  the  time  of  payment  thereof  by  said  defendants,  and  interest 
on  said  interest  since. 

Exceptions  by  defendants. 

PkeJpt  3f  Ohittenden  fer  defendtots. 

Interest  is  not  recoverable  except  upon  a  contract  express  or 
implied  to  pay  it,  or  as  damages  for  the  unreasonable  detention  of 
money  which  the  party  is  bound  to  pay.  JSvarts  v.  Niouan's  EttaU^ 
11  Vt  122.  AlhoUY.  WUmoty2^  Yt  487.  Wood  v.  Smth.  23 
Vt  706.  In  the  present  case  there  was  no  contract  whatever, 
and  no  privity  between  the  bank  and  the  plaintiff,  much  less  any 
agreement  to  pay  interest  The  bank  was  a  mere  depositary  of 
the  money  under  a  statute  provision. 

It  was  the  duty  of  the  Bank  to  retain  the  money  until  appropri- 
ated by  order  of  the  chancellor.  The  appeal  allowed  by  the  chan- 
cellor vacated,  or  at  least  suspended  the  order  until  the  appeal  was 
disposed  of.  And  though  it  was  ultimately  held  that  the  order  was 
not  subject  to  an  appeal,  the  allowance  of  it  was  sufficient  to  pro* 
tect  the  Bank  in  retaining  the  money  until  the  proceedings  were 
terminated. 

The  Bank  acted  in  good  faith.  Had  they  paid  before,  it  would 
have  been  at  their  own  risk.    It  would  be  unreasonable  to  require 


DECEMBEB  TEBM,  18SS.  108 

HMwen  «.  Vuman  uad  MmAuuiIcb*  Ibmik. 

diem  to  overrule  tlie  action  of  the  eluBieeUor  apon  a  qaestion  eiw 
tirely  new. 

J).  A.  Smattey  for  plaintiC 

It  is  a  dear  principle  of  law  in  onr  state,  that  interest  isdnefor 
the  detention  of  money,  which  the  partj  ought  to  pay.  Ntwdl 
V.  EoBT.  of  Smith,  11  Yt  219.  AhboU  r.  WUmot,  22  Vt  487. 
The  general  principle  has  long  heen  settled  in  this  country,  that  if 
a  deht  ought  to  have  heen  paid  at  a  particular  thne^  and  is  not 
paid  through  the  default  of  the  debtor,  interest  is  due  <m  the 
same  from  that  time.  1  Am.  Lead.  Cases  847.  SeUiek  H  aL  y. 
Frtnek,  1  C<m.  82. 

And  tiie  defendants  were  liable  to  pay  interest  on  interest,  from 
the  time  they  paid  the  principal  to  the  time  judgment  was  rendei^ 
ed  in  this  suit,  by  way  of  damages,  as  the  interest  was  due,  as  well 
as  the  principal,  at  the  time  they  paid  the  prindpaL  CaMn  v. 
Lyman  e<  o^  16  Yt  44. 

HasweU  presented  the  diancellor^s  order  of  July  20th,  1850, 
and  the  dismissal  of  the  appeal,  which  was  all  that  he  could  pr^ 
sent.  The  decretal  <Mrder  was  not  for  interest,  as  no  interest  was 
due  when  the  order  was  made.  But  the  case  shows  that  the  plain- 
tiff demanded  interest,  and  the  defendants  refused  to  pay  it,  and 
there  has  been  no  delay  in  daiming  it,  as  the  commencement  of 
thk  suit  shows.  We  think  the  case  in  the  22  Yt  487,  is  an  au- 
thori^  for  us. 

The  opinion  of  the  court  was  delivered  by 

IsEiAH,  J.  We  think  the  defendants  are  not  chargeable  for  the 
interest,  for  which  this  suit  is  brought.  A  daim  for  interest  must 
rest  on  one  of  two  grounds;  dtiier  upon  a  contract  express  orim- 
pfied,  or  as  damages  for  scone  wrongful  act  or  default  in  the  pay- 
ment of  that  which  is  due  another.  The  liability  to  pay  interest 
as  damages,  rests  upon  a  prindple  distinct  from  the  liability  to  pay 
interest  as  a  compensation  for  the  use  of  money.  1  Am.  Lead. 
Cases  496,  (note.) 

There  is  no  pretence  in  this  case,  that  the  defendants  are  liable 
for  this  interest  on  any  contract,  nor  from  the  consideration  that 
they  have  derived  any  benefit  from  the  use  of  the  money. 

The  prindpal,  on  which  interest  is  demanded,  arose  from  an  as- 
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seflnmeat  of  Baflroad  Commisskmen^  and  wafl  deposited  in  the 
Bank  under  the  directions,  and  subject  to  the  order  of  the  Chan* 
ceUor.  Comp.  Stat  196  §  25.  When  money  is  thus  deposited, 
it  is  placed  in  the  custody  of  the  hiw,  and  cannot  be  recovered  by, 
or  paid  to  any  one,  until  the  order  of  the  chancellor  to  that  effect 
is  made.  The  defendants  were  mere  depositaiies  of  the  money 
without  reward,  and  are  no  more  chargeable  with  interest  on  that 
.  sum,  than  is  a  trustee,  by  the  mere  &ct  of  having  the  money  of 
Hie  ceittd  qu$  trust  in  his  hands ;  or  a  mere  receiver,  bailee,  or 
stake-holder,  in  whose  hands  nxmey  remains  ready  to  be  paid  over. 
In  all  these  cases,  they  are  not  chargeable  with  interest  unless  a  ben^ 
fit  has  been  derived  from  the  use  of  the  money,  or  they,  in  some 
way,  are  placed  in  fiuih.  ^  The  question  turns  on  the  fault  of  the 
party."  Ihdffe  v.  Perkins^  9  Pick.  869,  386.  1  Aul  Lead.  Cas- 
es, 499,  510.    Hooper  v.  Brinton^  8  Watto  73. 

It  appears  from  the  case,  that  an  order  for  the  payment  of  this 
money  to  the  plaintiff  was  made  by  the  chancellor  on  the  20th  of 
July,  1850.  K  no  appeal  had  been  allowed,  and  a  l^;al  demand 
had  been  made,  the  defendants  would  have  been  chargeable  with 
interest,  on  their  neglect  or  refusal  to  pay  the  money  as  directed 
by  the  chancellor.  The  Vt  Central  Bailroad  Co.  however,  who 
were  one  of  the  parties  to  that  proceeding,  requested  and  were  al- 
lowed by  the  chancellor  an  appeal  from  that  order  and  decree,  to 
the  next  term  of  the  Supreme  Court,  and  inpursuanceof  thatap- 
peal,  the  case  was  duly  entered  upon  the  calendar  of  that  court 
MuweU  V.  Vt.  Central  Railroad  Co.,  23  Vt.  228.  / 

The  order  and  decree  <rf  the  chancellor  was  not  probably  vacat- 
ed by  that  appeal,  as  it  was  improperly  allowed,  and  was  properly 
dismissed  by  the  Supreme  Court;  yet  during  the  pendency  of  that 
appeal  and  while  the  parties  to  that  proceeding  were  contesttng 
their  rights,  and  the  propriety  of  that  order  of  the  chancellor,  it 
should  be  considered  and  treated  as  a  suspensbn  of  that  order  un- 
til the  appeal  was  finally  diqKMed  of.  It  will  afford  a  reasonable 
excuse  for  the  defendants  in  not  paying  over  the  money,  as  no  de- 
cree had  been  made  by  the  chancellor,  which  he  himself  treated 
as  a  final  order  in  the  case.  It  fully  appears,  that  the  defendants 
were  at  all  times  ready  to  pay  the  money  to  any  one,  when 
they  could  do  it  with  safety  to  themselves.  It  so  appears,  at  the 
time  when  they  were  called  upon  by  Mr.  Smalley,  and  from  the 
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hd  duitthe  monej  was  paid  ixnmediatelj  after  the  appeal  was 
ended  and  dismissed.  It  would  be  imreasonable  to  require  these 
defendants  to  assume  the  risk  and  responsibility  of  paying  over 
this  money,  while  the  parties  were  contesting  the  propriety  of  that 
decree ;  and  since  the  chancdlor  himself  has  allowed  and  permit- 
ted the  appeal  to  be  taken  and  prosecuted.  Under  such  circum- 
stances, they  cannot  be  chargeable  with  interest  on  that  money  un- 
til after  such  an  order  for  its  payment  has  been  made,  as  the  chan- 
oeUor  shall  treat  as  his  final  order  in  the  case,  and  which  will  af- 
Ibrd  the  Bank  such  a  voucher  for  its  payment,  as  wiH  free  them 
from  all  risk  and  responsibility  in  making  it  Without  deciding 
other  objections  whidbi  have  been  made,  we  think,  on  general  prin- 
ciples, that  this  suit  cannot  be  sustained. 
.  The  judgment  of  the  County  Court  is  reversed,  and  the  case 
remanded. 


BoBEBT  Beach  2d  v.  Henrt  Bothtok. 
£oci  Account    Jurudtctian  of  a  Justice  of  the  Peace. 

fa  letioiu  on  Book  Acoonnt,  tho  plaintiff  *8  book,  and  the  dMi  side  of  that  book, 
aflbcd  the  oiaJy  mJsby  which  the  jurisdietfam  of  the  justloe  is  tobedetennined. 

The  jurisdiction  of  a  Jottioe  in  the  action  on  Book  Acoonnt,  if  not  affected  by  the 
defendant's  book,  or  by  ai^  entries  tiierein,  which  he  may  make  to  the  credit  of 
thepUdntifll 

Book  Agooxtht.  The  action  was  originally  brought  before  a 
justice  of  the  peace,  and  came  to  the  county  court  by  appeal  The 
case  was  sent  to  an  auditor,  and  from  his  report  returned  to  the 
ooonty  court,  March  term,  185S ;  it  appeared  that  the  dehit  side 
of  the  plaintiff's  book  was  under  one  hundred  dollars.  But  that 
defendant'^  account  exceeded  one  hundred  dollars,  and  his  credits 
to  the  plaintiff  also  exceeded  that  sum.  It  also  appeared,  that 
the  defendant's  account  included  a  cash  deal  between  the  parties 
of  sums  of  money  lent  and  paid ;  but  this  deal  the  plaintiff  had 
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neyer  kept,  and  th«  swm  credited  to  the  plaintiff  in  tlda  cash  ac- 
count, had  never  been  diarged  by  tbe  plaintiff  on  Ids  book  againat 
the  defendant,  he  leaving  the  cash  deal  to  be  kept  entirely  by  the 
defendant  The  auditor  found  that  the  account  of  the  cash  deal 
presented  by  defendant  was  correct  and  that  a  balance  on  saidao- 
count  of  $29,83  was  due  defendant.  If  tbe  cash  deal  be  added 
to  plaintiff's  account  the  debii  side  of  his  book  will  exceed  $100. 
This  cash  deal  had  never  been  settled  by  the  parties.  The  audit- 
or found  a  balance  due  the  plaintifl^  taking  the  cash  deal  into  the 
.  aettlement 

The  defendant  upon  the  commg  in  of  the  audijtor^s  Tegastf  mov- 
^  to  dismiss  the  cause  for  want  of  juiisdictioa. 

The  County  Court, — Peck,  J.,  presiding,^— oTeiruled  the  mo- 
tion to  dismiss,  and  rendered  judgment  on  the  report  for  the  plaintiff* 

Exceptions  by  defendant 

Geo.  F.  Edmunds  for  defendant 

The  justice  had  no  jurisdiction.  The  borrowed  and  lent  ac- 
count was  just  as  much  a  matter  of  accounting  and  just  as  much 
to  be  adjusted  as  the  other  accounts.  It  was  the  balance  in  res- 
pect to  all  tbe  accounts  and  that  only,  which  the  plaintiff  was  en- 
titled to  sue  for  and  recover.  He  could  no  more  sue  upon  one  part 
of  the  account  than  the  other.  The  whole  of  the  plaintiff's  mat- 
ters of  account  were  to  be  a^nsted,  with  the  whole  of  the  defend- 
ant's, and  upon  the  £bm^  repcnrted,  it  will  hardly  be  contended  that 
all  of  it  was  not  a  proper  subject  of  accounting. 

The  rule  is,  if  the  county  court  has  jurisdiction  the  justice  has 
not ;  and  it  would  be  confounding  all  distinction  between  the  res- 
pective jurisdictions,  to  leave  the  choice  to  a  party,  which  tribunal 
he  would  select 

Pkelp$  4r  Chittenden  for  plaintiff.      • 

The  debit  side  of  the  plaintiff's  book  determines  ihe  jurisdiction. 
That  was  less  than  one  hundred  dollars.  Hatch  ex  parte,  2  Aik. 
as.  Siane  v.  Winshw,  7  Vt  888.  Temple  v.  Bradl^,  14  Yt 
254.  Oage  v.  JBames,  11  Yt  195.  Mchols  v.  Packard^  16  Yt 
.91.  The  case  does  not  show  that  this  cash  deal  was  presented  be* 
lore  the  justice,  and  if  it  was  not,  the  question  of  jurisdiction  can- 
not be  raised.    Stone  v.  Winehw  above  cited. 
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The  opiskm  cf  the  oout  was  delirored  by 

IsHAXy  J.  The  judgment  of  the  oounty  oonrt  in  this  case 
rnnat  be  afiBxmed»  The  opestifHi  in  ^e  case  ariseB  on  a  mofion  to 
dismiss  fiir  want  of  jurisdiction  by  the  justice,  before  whom  the 
suit  was  originally  commenced. 

The  Comp.  Stat.  233  S  20,  21,  givea  ezcfaiaiye  jorisdictioa 
to  justices  of  the  peaee,  of  all  actions  of  a  dvil  nature  where  the 
debt  or  matter  in  demand  does  not  exceed  one  hundred  dollars ; 
and  in  actions  on  book  aoconnt  the  statute  provides,  tha  As  matter 
im  demand  9kaU  b$  tke  dOter  aide  of  0^  plaimHjr^  The 

plaintifPs  book,  and  the  de6ii  sideof  that  book,  affords  the  cm^ndt 
by  which  the  jurisdiction  of  the  justice  is  to  be  determined.  The 
jwisdiotioa  ef  the  justioe  is  not  afiected  by  the  defendant's  book, 
nor  by  any  entries  therein,  which  he  may  make  to  the  creditof  the 
plaintiff.  The  statute  makes  no  such  rderenoe  i  but  it  isexpress- 
ly  confined  to  the  deNt  side  of  the  pUdntiff 's  booL 

The  adoption  of  the  rule^  idueh  is  contended  fer  by  the  defend- 
ant, that  the  credit  on  the  defendant's  book  will  aflSsct  the  jurisdio- 
taon  of  the  justice,  would  manifestly  introduce  a  rule,  de- 
iining  and  limiting  the  jurisdiction  of  that  eourt^difoent  from 
that  which  is  giyen  by  statute. 

The  case  of  SUme  v.  Winehuff  7  V t  888,  is  decisive  on  this 
subject.  The  court  m  that  case  remarked,  <<  that  it  was  improper 
*for  the  defendant  to  show  that  the  plaintiff  has  not  charged  as 
«high  a  prioe  as  was  agreed,  or  Aa«  w4  chat^aaAearticUeeold^ 
*^  4^  of^aiker  mattered  of  tkehookf  to  eohaace  the  debt  or  alter 
^tkejuriedietiomJ*  The  doctrine  of  this  case  was  afterwards  ap> 
proved  in  1/ieiole  v.  Packard^  1 6  Yt  9 1,  and  it  is  regarded  as  the 
toly  rule  that  can  properly  be  adopted. 

Judgment  afflrmed. 
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Thomas  Clabk  v.  Lbyi  A.  Edobll. 
Book  AoeounL    JurisdieUoiu 

Where  the  plaintiff's  account  was  over  one  hundred  dollars,  but  he  and  the  defend- 
ant had  looked  over  the  account,  at  the  end  of  every  week,  and  the  hah&nce  was 
carried  on  to  tiie  aooonnt  of  the  next  week,  and  bo  from  week  to  week,  until  the 
parties  had  a  final  settiement  or  looking  over,  and  found  the  bakmce  dne  plain- 
tiff to  be  $97,00;  the  plaintiff  called  apon  tiie  defendant  to  pay  this  som;  he  ne- 
glecting to  pay  it,  the  plaintiff  brought  the  present  suit,  insisting  that  the  whole 
account  between  himself  and  defendant  was  an  open  book  account;  upon  this 
state  offsets  U  loot  iks^  that  the  settlement  was  not  ameiser  of  aUtiie  prevlovs 

•  dealings  between  the  parties,  and  that  the  ooontj  ooort  had  jwlsdietioa  of  the 
suit 

It  was  also  held,  that  thon^  assumpsit  may  lie  upon  an  implied  promise  to  pay 
the  balance  found  dne ;  yet  that  does  not  preclude  the  general  action  of  assump- 
sit for  goods  sold  and  delivered,  and  the  settlement  might  be  used  as  evidence  to 
regulate  the  sum  to  be  recovered. 

Book  Aocoukt.  Judgment  to  aoootint  was  rendered  in  the 
county  oonrt,  and  an  auditor  was  appointed.  It  appeared  from  the 
auditor^s  report,  that  the  plaintiff  was  a  shoemaker  by  trade,  and 
that  he  worked  for  the  defendant  by  the  piece  or  pair,  and  while 
he  so  worked,  as  a  general  practice,  he  and  the  defendant  were  in 
the  habit  of  looking  over  their  accounts  at  the  end  of  each  week, 
and  finding  the  balance ;  and  such  balance,  whether  in  favor  of  the 
plaintiff  or  defendant,  was  carried  on  to  the  account  of  the  next 
week ;  and  that  this  was  done  from  week  to  week,  until  the  par- 
ties had  a  final  settlement,  and  the  balance  due  the  plaintiff  was 
Ibund  by  the  parties  to  be  $97,00.  That  plaintiff  called  upon  the 
defendimt  for  payment  of  the  same ;  but  defendant  neglecting  to 
pay,  the  plaintiff  brought  the  present  suit  The  account  was  kept 
on  the  book  of  the  plaintiff,  and  the  defendant  made  the  balances, 
as  above  stated,  in  the  presence  of  the  plaintiff,  but  there  was  no 
settlement  signed  by  the  parties,  as  such,  upon  the  book.  The  plain- 
tiff insisted  that  this  account  between  himself  and  defendant  was 
an  open  book  account,  and  so  presented  his  account  before  the  au- 
ditor ;  and  the  account,  so  presented,  exceeded  one  hundred  dollars. 

After  the  filing  of  the  auditor's  report,  the  defendant  moved  to 
dismiss  the  cause  for  want  of  jurisdiction ;  claiming — 1.  That  the 
debit  side  of  plaintiff's  book  at  the  commencement  of  the  action, 
did  not  exceed  $100.    2.  That  the  amount  due  to  the  plaintiff 
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from  the  defendant,  at  the  oommenoem^it  of  thisfiuit,  cotdd  not  be 
reeovered  in  an  action  on  book  account 

The  county  court,  March  Term,  1858, — Peck,  J.,  presiding,— 
OTermled  the  motbn  to  difimiBS,  and  rendered  judgment  for  plain- 
tifl^  on  the  report* 

EzoeptionB  by  defendant 

Ftret  4r  Petk  for  defendant 
Ukderwood  Sf  Hard  iot  plaintiflEl 

The  opinion  of  the  court  was  deliyered  bj 

Bbhvstt,  J.  The  only  question  in  this  case  is  one  of  jurisdic- 
tioD.  It  is  said  that  the  settlement  was  a  merger  of  all  previous 
dealiogg ;  and  in  l^al  eff^  blotted  them  out  But  we  think  it  had 
no  such  efifect  Though  assumpsit  may  lie  upon  animplied  prom^ 
ifle  to  pay  the  balanee  found  due ;  yet  that  does  not  preclude  the 
general  action  of  assumpsit  for  goods  sold  and  deHvered,  and  the 
settlement  mig^  be  used  asoTidenceto  regulate  the  sum  to  here- 
eoTcredi 

Under  the  decisions  in  this  state,  it  is  evident  the  county  court 
had  original  jurisdiction.    The  judgment  below  is  afOrmed  with 


CL  K  Hill  r.  Daniel  Hotet  A2n>  Othebs. 
Booh  AceoufiL     CbntracL     OondUion  Precedent* 

Wham  the  plaintiff  had  oontneted  to  lay  a  gtvan  quantity  of  floor  In  a  certain 
baDdng,  and  by  the  tenns  of  the  contract,  the  defendants  were  to  fnmish  tiie 
boBida,  weU  seasoned,  and  neglected  to  ftunish  them  as  they  were  wanted  by 
flie  plaintiff,  and  the  plaintiff  abandoned  the  job,  t<  toot  AdJ  that  the  plaintiff 
was  entitled  to  reoo?er  for  what  he  had  done. 

AaA  where  the  defendants,  by  the  terms  of  thehr  contract,  assume  to  see  Ihe  boards 
ftmished  as  they  should  be  wanted  by  plaintiff  to  lay  the  floor,  it  is  a  condition 
precedent  to  the  perfbnnaoce  of  the  contnot,  on  the  part  of  the  plaintiff^  to  lay 
the  floor. 
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The  plaintiff  was  under  no  obligation  to  make  a  special  demand  on  the  defend* 
ants  for  the  boards,  as  it  was  equally  within  the  means  of  iiie  knowledge  of  the 
defendants,  as  of  the  plaintiff,  whon  they  would  be  wanted  to  enable  the  woris 
to  progress. 

Book  Acoouxt.  Judgment  to  account  was  rendered  in  tbe 
cotintj  court,  and  an  auditor  was  appointed^  who  reported  substan- 
tiaUj  the  following  fJEM^ts : 

That  in  NoTember,  1852,  the  plaintiff  contracted  with  the  de- 
fendantSy  to  laj  the  floors  in  two  Bections  of  the  Mechanics'  Shop 
in  Burlington,  at  the  price  of  eighty  and  three-fourth  cents  per  one 
hundred  superficial  feet;  the  floors  to  be  double,  and  laid  with  lum- 
ber, as  it  came  from  the  mill;  the  under  flooring  to  be  of  green 
plank,  and  the  upper  of  seasoned  stu£El 

That  this  lumber  was  to  be  furnished  to  plabiif^  At  the  middle 
door  of  said  seotion,  on  the  east  side  cf  said  Aop,  by  the  defend* 
ants  through  the  Medianics'  Shop  Company,  under  whom  the  de* 
fendants  had  a  oontiact  including  the  flooring  in  question;  but  do* 
fondants  were  not  to  be  responsible  foe  delays  in  the  fianishing  of 
the  lumber  by  said  company.  But  that  it  was  the  mutual  ea> 
peotation  of  the  parties  that  the  lumber  would  be  furnished  so 
as  to  haye  the  job  completed  by  tlie  first  day  of  Februaiyf 
1853.  That  no  time  was  specified  when  plaintiff  should  complete 
his  job,  but  it  was  mutually  expected  that  it  would  be  completed 
by  said  first  day  of  Februaiy.  Tliat  plaintiff  soon  after  making 
said  contract  went  to  work  under  it,  and  worked  until  the  latter 
part  of  January,  1858,  when,  no  lumber  being  furnished  him,  with 
which  to  proceed,  he  abandoned  the  job. 

The  auditor  found  tliat  plaintiff  had  performed  labor,  under  the 
contract,  to  the  amount  of  $187,49,  at  the  contract  price,  and  that 
it  was,  in  fact,  worth  that  siun.  That  the  damage  to  the  defend- 
ants was  $5  by  phuntiff's  abandoning  the  job,  and  that  the  defend- 
ants had  paid  plaintiff  $100,  and  the  auditor  found  for  pkintiff  to 
recover  the  balance  $32,40  and  interest  from  the  first  day  of  Feb- 
ruary, 1853. 

The  auditor  also  found,  that  at  the  time  plaintiff  so  abandoned 
the  job,  tliere  was  no  seasoned  stuff  for  laying  the  upper  fiooring, 
nm*  was  any  got  ready  by  said  company,  in  season  to  have  com- 
pleted tlie  job  by  srad  first  day  of  February,  1853. 
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The  defendants  insisted  that  plaintiff  was  not  entitled  to  recover. 
But  ibe  county  court,  September  Term,  1858,  rendered  judgment 
on  tiie  report  of  the  auditor,  for  the  plaintiiE 

Exceptions  by  defendants. 

The  briefe  of  the  counsel  were  not  sent  to  the  reporter,  with  the 
pqiers  in  the  case. 

IT.  W.  Peck  and  Underwood  ^  Hard  tor  defendants. 

:     for  plaintiff. 

The  opnuon  of  the  court  was  delivered  by 

Bknioett,  J.  The  defendants  liad  contracted  with  the  plaintiff 
to  lay  a  given  amount  of  floor,  in  the  Medianics'  Shop,  in  the 
town  of  Burlington,  at  a  given  price,  and  the  defendants  were  to 
find  tiie  floor  boards  which  were  to  be  well  seasoned;  and  the  re- 
port shows,  that  they  negleeted  to  supj^y  them  when  wanted,  and 
that  plaintiff  left  the  job  unflnislied  on  that  account ;  and  now  the 
defendants  deny  his  right  to  recover  any  compensation  for  what  he  has 
done.  But  wethinkheisdearlyentitied  to  recover.  Thecaseis  with- 
in the  decisaons  which  we  have  frequently  madejaDowing  a  party  to 
recover  for  labor  done  by  him  tinder  a  special  contract,  though  he 
had  left  the  job  unflnislied.  The  defendants^  themselves,  were  the 
oocasion  of  the  plaintiff's  leaving  the  job  before  he  had  perfonned 
the  contract  Besides  the  work  was  done  upon  a  permanent  fix- 
ture, and  of  which  the  plaintiff  could  have  no  benefit,  and  which 
operated  for  the  benefit  of  the  defendants,  as  doubtless  the  plain- 
tiff was  a  sub-contractor  under  them. 

The  foct  reported,  that  the  defendants  were  not  to  be  liable  for  their 
neglect,  in  not  famishing  stock  can  have  no  effect  in  this  action. 
All  we  are  to  understand  by  that  is,  that  the  plafaitiff  was  not  to 
have  an  action  against  the  defendants  for  such  neglect ;  and  it 
diould  not  defeat  the  plaintiff  of  his  right  to  abandon  the  job,  for 
a  breach  of  contract  on  the  part  of  the  defendants.  We  do  not  see 
that  there  is  any  ground  for  the  claim,  that  the  plaintiff  should  have 
(plven  notice  to  the  defendants  before  he  quit  the  job.  It  was  the 
duty  of  the  defendants  to  furnish  tiie  boards  as  they  should  be 
wanted  for  use.  No  special  demand  was  necessary  to  be  made  for 
them;  and  it  was  equally  within  the  means  of  the  knowledge  of 
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the  defendants,  as  of  the  plaintiff,  when  boards  would  be  wanted 
to  enable  the  work  to  progress ;  and  by  the  terms  of  the  contract 
the  defendants  had  assumed  to  see  them  famished,  and  this  was  a 
condition  precedent  to  the  performance  on  the  part  of  the  plainti£ 
The  judgment  of  the  coort  below  is  affirmed  with  costs. 


A*  P.  Babbkb  v.  Britton  k  Hall. 

Book  Aeeovmi.    Liability  of  the  IMncipal/or  the  acts  of  hie  agent. 

If  «n  ifljuiy  is  to  reiolt  to  one  mao  froca  the  omlHwIomi  or  ne^eot  of  an  agent  of 
another,  the  principal  mnst  be  held  liable. 

And  where  the  defendants  sent  tiieir  agent  to  employ  the  plalntiH^  who  was  aphy- 
sioian,  to  visit  a  boy,  who  had  been  izynred  while  m  their  service,  and  told  the 
agent  to  tell  plaintiff  that  they  would  pay  him  for  his  flnt  visit,  and  the  agent  ne- 
glected so  to  do,  and  employed  the  plaintiff  generally  to  attend  the  boy,  so  long 
as  he  might  need  medical  aid ;  and  the  plaintiff  attended  npon  the  boy,  on  the 
eredit  of  the  defendants,  until  the  boy  recoveredr-iTeU  nnder  these  ftets,  Oat 
defendants  were  liable  to  the  pbdntiff  for  his  services  in  attending  npon  the  boy. 

This  oonrt  will  not  reverse  a  judgment  of  the  ooonty  court,  unless  enough  appeals 
affinaatively  to  show  that  there  was  eiror. 

Book  Acooxtnt.  The  snit  originally  was  brought  before  a  jos* 
tice  of  the  peace,  and  came  to  the  county  court  bj  appeal,  and  an 
auditor  was  appointed,  who  reported  in  substance : 

That  defendants  were  partners  in  the  construction  of  a  portkm 
of  the  Vermont  Central  Railroad  in  BurHngton,  that  they  had  in 
their  employ,  on  their  job,  a  boy,  who  had  been  to  work  for  them 
for  wages;  and  that  on  or  about  the  second  day  of  May,  1850, 
while  in  their  service,  the  boy  received  a  severe  ii^ury,  by  being 
crushed  between  two  dirt  cars,  in  the  use  of  the  defendants  on  their 
work. 

That  defendants  were  absent  at  the  time  of  the  accident,  and 
the  boy  was  taken  to  a  house  near  by  and  a  physidan  sent  for,  and 
the  defendants  becoming  dissatisfied  with  his  treatment  of  the 
boy,  they,  after  having  been  to  see  the  boy,  conversed  upon  the 
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subject  of  the  boy's  iiyuryy  and  came  to  the  conclusion  that  some- 
thing  further  ought  be  done  for  him.  They  then  examined  their 
books  and  found  that  they  owed  the  boy  some  five  or  six  dollars ; 
that  they  then  said  to  one  Sweat,  who  was  in  their  employ  as  fore- 
man and  had  charge  of  the  men  on  their  work,  that  they  wanted 
he  should  go  and  tell  Dr.  Barber,  the  plaintiff,  to  come  and  seethe 
boy  andsee  if  the  physician  who  had  been  attendingupon  the  hoy,  was 
treatinghim  properly.  That  said  Sweat  started,  and  as  he  was 
passing  out  of  the  door,  Britton  said  to  him,  tell  Dr.  Barber  to 
come  up  and  see  the  boy,  and  that  they  (Britton  and  Hall,)  would 
pay  him  for  that  yisit,  and  Hall  who  was  present  concorred  in  and 
approved  it 

That  said  Sweat  then  went  to  the  plaintiff's  office,  and  the 
plaintiff  bemg  out,  he  told  the  plaintiff's  students  in  the  office,  that 
Britton  and  Hall  told  him  to  teU  Dr.  Barberto  go  and  see  the  boy 
that  had  got  hurt  in  their  employ,  and  attend  upon  him  carefully, 
and  see  him  through  it,  and  they,  (Britton  and  Hall,)  would  pay 
the  bin,  that  he  was  a  likely  boy,  and  they  thought  much  of  him ; 
that  said  Sweat  requested  plaintiff's  students  to  conmmnicate  this 
message  to  the  plaintifl^  which  they  did,  about  an  hour  after. 

That  the  plaintiff  upon  the  faith  of  this,  and  relying  solely  up- 
on the  credit  of  the  defendants,  immediately  visited  the  boy, 
and  from  that  time  took  charge  of  him,  and  was  the  only  surgeon 
who  attended  him  until  he  recovered;  that  all  the  plaintiff's  ao- 
ooont  accrued  upon  the  faith  of  this  employment,  the  plaintiff  sup- 
posing that  defendants  were  liable  to  him,  and  that  they  expected 
to  pay  the  whole  account. 

That  the  defendants  were  in  the  habit  of  visiting  the  boy  from 
time  to  time,  and  knew  that  the  plaintiff  was  attending  upon  and 
taking  charge  of  him,  during  the  whole  period  of  time  while  theac- 
ooont  was  accruing. 

The  county  court,  September  Term,  1852,— Poland,  J.,  pre- 
siding^—  rendered  judgment  on  the  report  for  the  plaintiff^ 
Exceptions  by  the  defendants. 

W.  W.  Peek  for  defendants. 

L  Defendants  are  not  liable  for  more  than  the  visit  embraced  in 
the  first  charge. 
The  agent  Sweat,  exceeded  his  actual  authority,  and  was  not 
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dotlied  witli  an  apparent  authority  greatei*  tlian  his  actod.  The 
third  pei*son  who  deals  with  the  agent,  is  bound  to  niquire  into 
the  extent  of  his  power.  Hence,  unless  he  has  been  represented 
by  the  pi^cipal  to  possess  more  than  has  been  confexred,  ihe  third 
person  is  bound  to  learn  his  real  power.  Story  on  Agency  §  126 
note  2,  §  127, 129,  ISl,  1S2,  183.  Fmn  v.  Harriswi^  8  Term  B, 
757.  S.  C.  4  Term  B.  177.  Bast  hd.  Ins.  Ch.  v.  iSfeiw&y,  1  Esp. 
111.  Smtw  v.  Perry,  9  Pick.  589.  LabdM  v.  Sukcrj  1  Met 
201.  Baity  v.  CarsmBy  2  Jolms.  48. 

n.  That  defendants  knew  (hat  plaintSff  was  attending  the  pop 
tient  after  tlie  first  visit,  is  not  a  ihct,  from  widch  an  assent  to  his 
doing  so  upon  their  responsibility  can  be  inferred,  as  matter  of  law 
against  tliem. 

Underwood^  Sard  for  plalnttfi*. 

L  This  a)urt  win  not  reverse  the  judgment  of  the  county  court 
unless  for  error  apparent  upon  the  record. 

If  therefore  the  fiicts  found  and  reported,  by  the  auditor,  are  suf- 
ficient in  law  to  support  the  decision  of  the  county  court,  or  if 
from  the  &cts  reported  the  court  was  authorized  to  infer  such  an 
understanding  (tf  the  parties  as  would  render  the  defendants  £»- 
ble-^the  decision  below  should  not  be  disturbed.  Clark  v.  Whip* 
jpfo,  12  Vt.  488.  Clark  etaly.  Waiermm,  7  Vt  76.  AUoU  v. 
Cfewp,  28  Vt  651. 

n.  The  rule  in  relation  to  the  agent  is,  tliat  where  an  agent  in 
transacting  the  bnsmess  of  his  principal,  is  guilty  of  a  misfeasance, 
nonfeasance  or  negligence,  by  which  a  tlurd  person  suffers — the 
principal  is  responsible.  So  if  a  message  is  sent,  and  the  messen- 
ger deliver  it  in  such  a  manner,  that  the  person  to  whom  it  is  de- 
livered is  justified  in  doing  an  act  on  the  credit  of  the  prindpal,  the 
principal  is  responsible.  Upon  the  rule  thatwhenoneof  two  innocent 
persons  must  sufier  from  the  act  of  an  agent,  he  who  employed  the 
agent  must  bear  the  burden.  Goodman  v.  Bashnan,  4  N.  H.  4^5. 
12  IT.  S.  Digest  498.  Bloomei^  v.  Benman,  12  111.  240.  Jolmson 
V.  Bofier,  5  Gihnan  425.  Phil  ^  Bead.  B.  B.  Co.  v.  B^rby,  14 
Howard  468. 

The  opinion  of  the  court  was  delivered  by 

Beitkett,  J.    The  defendants  sent  their  own  a^ent  for  the 
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plaintifi^  aad  clothed  Iiim  with  authority  to  employ  filaintiff  to 
visit  the  boy,  and  though  the  agent  was  told  to  inform  tlie  plani- 
tifftliat  tlie  defcDdants  would  pay  him  for  the  first  visit ;  yet  this 
the  agent  for  some  eaxae  neglected  to  do^  and  employed  the 
phuntiirgeQeraDy  to  attend  the  bc^,  so  long  as  he  might  neednwd- 
iealaid. 

The  law  is  well  settled,  that  if  an  injury  is  to  result  to  one 
man  &om  the  Amissions  or  neglect  of  an  agent  of  another,  the 
piindpal  must  be  held  liable.  In  this  cause  tlie  defendants^ 
through  the  neglect  of  their  agent  caused  the  services  to  be  render- 
ed upon  their  credit;  and  the  case  is  within  the  above  principle. 

There  is  another  ground  upon  which  the  judgment  below  should 
be  affirmed. 

This  court  win  not  reverse  a  judgment  of  the  county  comi^  un- 
less enough  appears  affiimatively  to  show  that  there  was  error. 
Hie  evidence  tended  to  prove  a  ratification  of  the  acts  of  the 
agent  by  the  principals.  The  county  court  may  have  decided  this 
case  by  inferring  a  ratification  from  the  &cts  reported  by  the  au- 
£tor ;  and  if  the  county  court,  instead  of  recommitting  the  report 
lor  a  more  explicit  finding  of  &cts,  draw  their  own  inferences  aris- 
ing from  the  facts,  specifically  found  by  the  report,  their  decision 
is  final    Birchard  etalv.  Palmer^  18  Vt  303,  is  to  that  efiect. 

If  necessary  to  sustain  the  judgment  below,  this  court  win 
presume  the  county  court  drew  such  inference,  if  the  contrary 
does  not  appear. 

The  judgment  of  the  CSounty  Court  is  affirmed. 
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FAlRtAX. 

Bbok  AecaunL  School  Tead^s.  CMifie^e  cf  QuaUjiMMm 
from  dk$  SwpwxfUendmitof  SdiOoUj  %$ apr€-Tequi$U$  to  arigktof 
qttUmforiervieMj^o^    PntdenHcd  OommUiee. 

Tte  fltntiite  reqniKs  every  teaoher  i»  obteln  a  o6rtific»t«  of  bif  qnalifieatioBt  ba 
fine  he opeiiB his  sehooL}  ftiid tb^obtaimi^  of  scch ceitificatoifl  VLjfre^t^imnU  ta 
ft  ri^  of  action  for  his  serylces  as  a  tencher. 
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And  the  fieicts,  that  the  teacher  was  a  minor,  and  that  the  euperintendant  was 
aick,  and  deceased,  and  no  snperintendent  was  appointed  to  fill  the  Tacaocy, 
till  after  hia  school  oommenced,  cannot  sopenede  the  statute. 

And  the  pradentlal  committee  haye  no  power  to  waive  the  requirements  of  the 
statute,  DOT  oan  the  pmdential  committee  bind  the  district,  by  a  contract  with 
the  teacher,  that  he  may  teaoh  the  aohool  without  pEoenring  a  oertificato  of 
his  qnaliflcations. 

Book  Account.  The  action  was  originally  oommenoed  be- 
fore a  justice  of  the  peace,  and  came  to  the  coimly  court  by  appeaL 
The  case  was  sent  to  an  auditor,  who  reported  substantially  the 
following  facts : 

That  the  plaintiff  contracted  with  the  prudential  oommittee,  of 
school  District,  No.  1  in  Fair&x,  to  teach  the  school  in  said  dis- 
trict, for  the  term  of  three  months  in  the  winter  of  1861,  and  that 
the  plaintiff  soon  after  said  contract,  and  on  the  25th  day  of  Oc- 
tober, 1851,  with  the  intention  of  submitting  himself  to  an  examin* 
ation,  as  to  his  qualifications,  made  inquiry  of  the  town  clerk  in 
said  Fairfax,  for  the  superintendent  of  common  schools  in  said 
town  i  and  upon  such  inquiry  learned  that  the  superintendent  had 
removed  from  said  Fairfax.  That  afterwards,  and  on  the  29th  day 
of  November,  1851,  having  learned  that  a  Mr.  Scott  had  been  ap» 
pointed  superintendent,  the  plaintiff  repaired  to^  the  residence  of 
said  Scott,  and  there  foundsaid  Scottso  sick  as  not  to  be  able  to 
examine  plaintiff. 

That  before  the  first  day  of  December,  1851,  the  plaintiff  m* 
formed  the  pmdential  committee  of  said  district  of  his  implication 
to  said  Scott  for  examinatiop,  and  of  the  inability  of  Mr.  Scott  to 
examine  him,  and  that  he  had  not  obtained  any  certificate  of  his 
qualifications  to  teach  a  common  school,  whereupon  the  said  pru- 
dential committee  directed  the  plaintiff  to  go  on,  and  begin  his 
school,  on  the  first  day  of  December,  as  he  had  agreed,  and  that 
not  having  obtained  a  cdHificate  of  his  qualifications,  should  make 
no  difference. 

That  plaintiff,  on  said  first  day  of  December,  1851,  pursuant  to 
his  contract,  commenced  t^eanhing  school  in  said  district^  and  con* 
tanned  to  teach  said  school  for  the  said  term  of  three  months,  as  he 
agreed.  That  after  he  had  commenced  his  school,  and  on  or  about 
the  first  day  of  January,  1852,  plaintiff  submitted  himself  for  ex- 
amination to  a  Mr.  Dunn,  who  then  was  and  had  been  superinten- 
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dent  of  common  schools  in  said  town,  from  the  4th  day  of  Decem- 
ber, 1851,  lie  having  been  appointed  after  the  decease  of  the  said 
Soott.  That  Mr.  Donn  examined  plaintifi^  as  to  his  qualifications 
to  teach  a  common  school,  and  did  not  find  him  qualified,  and  did 
not  grant  or  give  plaintiff  any  certificate  of  qualification. 

That  on  or  about  the  15th  day  of  January,  1852,  the  plaintiff 
Implied  to  the  prudential  committee  to  be  released  from  his  said 
contract,  having  fisuled  to  obtain  his  certificate,  and  some  of  the 
inhabitants  having  become  dissatisfied  with  the  school ;  but  said 
committee  refused  to  release  plaintiff  from  his  contract,  and  told 
him  if  he  should  then  discontinue  the  schoo},  the  district  would  not 
pay  him  for  the  time  he  had  taught;  and  that  they  were  satisfied 
wi&  his  school,  and  if  he  continued  on,  and  kept  his  time  out,  the 
district  would  pay  him  aH  his  wages,  and  the  plaintiff  continued 
to  teach  said  school  through  said  term  of  three  months. 

The  county  court,  March  Term,  1858, — Pbck,  J.,  presiding^— 
rendered  judgment  on  the  report  for  the  plaintiff 

Exceptions  by  defendants. 

Underwood  ^  Bard  for  defendants. 

The  plaintiff  not  having  procured  a  certificate  of  qualification 
previous  to  the  performance  of  the  services  charged  is  not  entitled 
to  recover.  Comp.  Stat  148  §  8,  12.  Baker  y.  School  DU- 
triet  No.  1  in  Baker$fidd,  12  Yt  192. 

Tbe  committee  have  no  authority  to  waive  this  provision  of  law, 
so  as  to  bind  the  district 


•  Hodge$  and  Geo.  F,  Edmunds  for  plaintiff. 


The  case  shows  that  fr^om  the  time  of  the  making  of  the  contract 
to  the  commencement  of  the  school,  the  office  of  superintendent  of 
schools  in  Fair&x  was  vacant — ^there  was  no  officer  who  could 
g^ve  the  plidntiff  a  certificate. 

It  is  to  be  observed  that  the  contract  was  not  void  in  its  incep- 
tion. The  language  of  the  statute  is  that  the  contract  ^  shall  be 
null  and  void  if  the  said  teacher  shall  fail  to  obtain  a  certificate  of 
qualification,  of  the  superintendent  of  the  town  in  which  such  dis- 
trict shall  be  situate,  before  the  commencement  of  the  school,  &c." 
The  contract  was  therefore  clearly  valid  when  it  was  made. 

We  insist,  that  a  fidr  construction  of  the  terms  of  the  statute  will 
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excoae  the  want  of  a  oertificnte  in  this  caBe.  The  worda  ^if  die 
teacher  sliall  fa'l,  ScoJ*  clearly  imply  the  existence  of  an  ofiicer  in* 
vested  with  xK>wers  to  examine,  and  an  examination  hy  himy  and 
refusal  to  certify;  or  at  least  a  voluntary  feilure  on  the  part  of  the 
teacher,  ^ow,  in  no  just  sense  can  tl^  teacher  be  said  to  &il  to 
obtain  a  oerlificate  from  an  officer,  when  there  is  no  such  officer 
c(»npetent  U)  grant  or  deny  one. 

llie  consequences  of  a  different  oonstruction  would  put  it  in  the 
power  of  a  town  to  stop  all  schools  within  its  borders. 

The  opinion  of  the  court  was  delivered  by 

BsNKETTy  J.  The  statute  relating  to  common  schools^  makes 
it  the  duty  of  tlie  several  towns  in  the  state,  to  appoint  annuallyi 
one  or  more  superintendents  of  common  schools ;  and  they  are 
made  the  judges  of  tlie  qualifications  of  those  who  shall  wish  to  be* 
oome  teachers ;  and  every  teadier  is  required  to  obtain  of  the 
town  superintendent  a  certificate  of  Iiis  qualifications  before  be 
opens  Ids  school;  and  the  12th  section  of  the  act  declares  all  con^^ 
tracts  for  teaching  nuU  and  vaid^  if  the  teacher  shall  fail  to  obtain 
a  certificate  of  qualifications  of  the  town  superintendent,  before 
the  oommenoement  of  his  school 

The  obtaining  a  certificate  is  a  prerequisite  to  aright  of^acdon ; 
and  this  seems  to  be  admili;ed,  as  a  general  rule;  but  it  is  claimed, 
that  from  the  facts  in  this  case,  the  rule,  or  in  other  words  the 
statute,  should  be  relaxed;  but  we  think  not.  It  is  of  no  impor- 
tance that  the  plaintiff  was  a  minor;  and  the  &ct  that  Hi*.  Scott, 
the  superintendent,  was  sick,  and  unable  to  examine  him,  and  that 
after  liis  death  no  superintendent  was  appointed  in  his  place,  till 
after  the  plaintiff  conmxenced  his  school,  can  not  supersede  the 
statute ;  and  the  prudential  committee  had  no  power  to  waive  its 
requirements. 

There  is  no  equity  in  the  plaintiff's  case ;  a  superintendent  was 
appointed  four  days  after  the  plaintiff  e(»nmenced  his  school;  bat 
he  neglected  to  apply  for  an  examination,  and  when  he  was  eventual- 
ly examined,  he  was  found  not  qualified.  To  hdd  that  the  plain- 
tiff can  recover  in  this  case  would  be  not  only  to  dispense  with 
the  statute,  but  also  with  the  necessary  qualifications  of  a  teacher 
in  pomt  of  &ct ;  and  this  would  be  to  repeal  the  statute  in  its  very 
spirit    The  canse  of  education  is  peculiarly  in  the  hands  of  the 
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L^dature,  and  the  objeet  of  the  statate  was  to  gnanl  against  tbe 
employment  of  incompetent  teacliers. 

Whellier  the  plaintiff  could  have  a  remedy  agunst  the  com- 
mittee,  for  inducing  him  to  go  on  with  his  school  without  an  exam- 
ination, is  a  point  not  before  us.  Certainly  they  could  not  bind 
the  school  district  by  waiving  the  express  provisions  of  the  statute. 

The  judgment  of  the  County  Court  is  reversed^  and  judgment 
on  the  report  for  the  defendxmts. 


Ltuan,  Conybrsb  and  PoMEnoY  1?.  Jaues  Obb,  akd  Iba  D. 
BixcT  Sc  Henbt  W.  Catlin,  Tbustses. 

Ihuiee  Process*    The  UaMUty  of  ike  Trustee  to  pay  ifUerest 
consideied. 

Tbe  judgment  ereditor  cannot  recover  interee^t  of  tbe  trustee  for  tlie  ftinds  hi  his 
faiUMto,  if  when  his  snit  was  conunenced,  and  when  the  disdosnre  was  filed,  tbt 
trustee  was  not  chacgeaUe  wiUi  interest  in  behalf  of  tlie  principal  debtor. 

And  L*  the  principal  debtor,  when  the  suit  was  commenced,  conld  not  dahn  inter- 
est of  the  trustee,  neither  could  he,  if  the  tmsiee  process  shonld  be  dissdved, 
claim  interest  np  to  that  time,  if  there  Iiad  been  no  wrongftil  detention  of  tha 
money  on  the  part  of  the  trustee;  and  in  this  respect  the  attaching  creditor  ao- 
quires  no  rights,  that  the  principal  debtor  would  not  have. 

The  trustee  piooess  locks  up  the  fmids  In  lUe  hands  of  the  trustee,  and  aftei'  the 
service  of  the  writ  until  the  termination  of  the  suit,  the  funds  are  in  the  custo- 
dy of  tiie  kw,  and  it  is  not  necessaxy  for  the  tmstee  to  protect  liimself  to  depos- 
ft  tbe  funds  with  the  cleric,  but  he  is  hfanself  the  stafce-hoider  of  the  ftuds,  for 
the  one  or  the  other,  as  their  righto  may  be  determined. 

Trustxx  Pbocess.  The  only  question  in  this  case,  arose  up* 
on  the  disclosure  of  Ira  D.  Bixby,  who  disclosed  in  substance,  that 
tti  the  16th  day  of  September,  1850,  he  purchased  of  James  Orry 
the  principal  defendant,  a  house  and  lot  in  Burlington,  for  which 
he  agreed  to  pay  said  Orr  the  sum  of  $2900. 

That  at  the  time  of  the  trade,  and  as  part  of  said  contract,  he 
assumed  and  paid  debts  oi  said  Oit  to  the  amount  of  $25^5,13, 
eonsisting  in  the  most  part  of  incumbranoes  on  said  house  and  lot  | 
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and  that  of  said  $2900,  so  agreed  to  be  paid,  by  said  supposed 
trustee,  for  said  house  and  lot,  the  sum  of  $844,87  remains  unpaid, 
and  is  still  due  to  said  Orr.  That  except  as  above  stated,  this 
supposed  trustee  had  not  in  his  hands  or  possession  at  the  time  of 
the  service  of  this  writ  on  him,  nor  has  he  since  had,  nor  has  he 
now  iuiy  money,  goods,  chattels,  rights  or  credits  of  the  said  Orr* 

And  the  said  Bixby  further  disclosed,  that  before  the  service  of 
this  writ  on  him,  to  wit  on  the  17th  day  of  September,  1850,  he 
was  summoned  as  trustee  of  the  said  James  Orr,  in  and  by  a  writ 
in  favor  of  one  Carlos  Baxter  of  said  Burlington,  dated  the  16th 
day  of  September,  last  aforesaid,  signed  by  D.  B.  Buckley,  Qerk, 
demanding  in  damages  $1000,  and  returnable  to  Chittenden  eoun* 
1y  court,  March  term,  1851,  and  that  said  writ  has  been  duly  re- 
turned and  is  now  pending  in  said  court 

And  thereupon  submits  himself  Sec 

At  the  September  term,  1853,  of  the  county  court,  the  plain- 
tiffs claimed  that  said  Bixby  was  chargeable  for  said  $844,87  and 
interest  thereon  from  the  March  term  of  said  court,  1851,  when 
said  disclosure  was  filed,  to  the  above  September  term,  1858. 

The  County  Court, — ^Piebpoint,  J.,  presiding,-^-adjudged  the 
trustee  chargeable  for  said  sum  of  $844,87  and  the  interest  there- 
on as  claimed  by  the  plaantiffi. 

To  this  decision  adjudging  the  trustee  chargeable  with  said  in- 
teresty  the  trustee  excepted. 

W.  W.  Peck  for  trustee. 

The  trustee  was  not  chargeable  with  interest  A  party  is  liable 
for  interest  only  in  one  of  three  ways ;  by  way  of  contract,  when 
he  stipulates  to  pay  interest, — by  way  of  damages — and  by  way 
of  accounting  for  profits  realized  firom  trust  property.  This  trus- 
tee is  not  within  the  rule. 

Affairiy  To  subject  him  to  interest  would  be  a  perversion  of  the 
trustee  process.  Its  purpose  is  to  give  the  creditor  security  with- 
out prejudice  to  the  trustee,  by  substituting  him  in  the  place  of  the 
debtor  to  recover  what  otherwise  would  be  recovered  by  the  latter. 

The  effect  of  the  judgment  would  be  to  subject  the  trustee  to 
an  additional  liability,  without  the  power  of  avoiding  it  Foxcraft 
V.  KnigU,  2  Dallas  182.  Hmue  v.  AUtay  2  Dallas  102.  Fxis^ 
gerM  v.  CkddweUy  2  Dallas  215.    Sickman  v.  Lapiley^  18  Serg. 
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Ljman  et  aL  «.  Orr  and  Tnuteet. 

&  Bawle  224.  Pre$eoU  v.  Parker^  4  Mass.  170.  Adams  et  aL 
V.  Cordis  et  al.^  8  Pick.  260.  Oriental  Bank  v.  Trenumt  Ins.  Co^ 
4  Met  1.  Williams  v.  Cansequ€if  Peters  C.  C.  Bep.  cited  in  4 
Met.    6  Johns.  445. 

Phelps  4*  Chittenden  for  plaintifib. 

The  debt  due  from  Bixby  to  the  principal  debtor,  set  out  in  the 
diadoeore,  was  one  which  bore  interest  by  its  terms. 

It  is  therefore  subject  to  interest  in  fiivor  of  the  creditor,  who 
stands  in  the  same  reUtion  as  the  principal  debtor  towards  the 
trustee.  Adams  et  aLy^  Cordis  et  aLjS  Pick.  260.  Seymour  y. 
Cooper  ^  Trustee,  25  Yt.  14L 

The  rule  is  no  hardship  to  the  trustee,  and  is  only  simple  jua- 
tice  to  the  creditor. 

If  the  trustee  had  not  contiDaed  in  the  use  of  the  money,  or 
had  been  deprived  of  the  interest  by  the  process,  or  had  eren  made 
%  deposit  of  the  funds,  or  had  taken  any  step  to  protect  himself 
from  liability  ibr  the  interest,  a  different  question  would  have  been 
presented.  He  does  not  even  object  to  the  payment  of  interest  in 
his  disclosure. 

The  opinion  of  the  court  was  delivered  by 

Benitett,  J.  The  only  question  in  the  case,  is  as  to  the  amount 
for  whidi  the  trustee,  Bizby,  should  be  held  to  be  chargeable. 
Bixby  bought  the  place  of  Orr,  at  $2900,  and  after  deducting  the 
incumbrances,  there  was  left  in  the  hands  of  this  trustee  $344,87, 
for  which  sum  it  is  conceded  he  should  be  adjudged  trustee ;  and  it 
is  also  claimed  that  he  should  be  charged  with  interest  on  that  sum ; 
bat  a  majority  of  the  court  think  otherwise. 

The  sale  to  Bixby  was  made  the  16th  day  of  September,  1850, 
and  the  next  day  Carlos  Baxter  commenced  his  trustee  suit,  de- 
manding in  damages  one  thousand  dollars.  That  suit  was  pend- 
ing when  this  was  commenced,  and  at  the  time  of  filing  the  dis- 
closure. When  Baxter  commenced  his  suit,  the  trustee  was  not 
in  behalf  of  the  principal  debtor,  chargeable  with  interest  There 
had  been  no  unreasonable  detention  of  the  balance  due  the  prind- 
pal  debtor.  He  would  naturally  require  some  little  time  to  ascer- 
tain accurately  &e  amount  of  the  incumbrances. 
xzvz  9 
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When  Baxter's  writ  wa«  served,  there  is  no  groond  to  suppose 
that  bj  implication  a  credit  had  been  given  to  Bixby  for  the  bal- 
ance to  be  paid  Orr,  or  an  implied  promise  to  pay  interest  upon  it. 
Neither  had  there  been  at  that  time,  any  wrongful  detention  of  the 
money,  by  means  of  which  interest  might  commence  running. 
The  effect  of  Baxter's  suit  was  to  lock  up  the  funds  in  the  hands 
of  the  trustee ;  and  this  was  their  condition  when  the  present  suit 
was  commenced,  and  since  that  time  the  funds  hare  been  in  the 
custody  of  the  law.  If  this  trustee  process  had  been  dissolved, 
there  is  no  ground  upon  which  the  principal  debtor  could  claim  iiH 
terest  up  to  that  time ;  and  the  attaching  creditor  must  stand  in 
his  shoes.  If  this  demand  had  been  on  interest  at  the  time  the 
first  trustee  process  was  served,  the  case  mi^t  have  merited  a  dif- 
ferent consideration.  But  as  it  was  not,  I  apprehend  there  is  no 
sound  ground,  upon  which  we  can  say  the  interest  shall  have  run 
since  the  demand  has  been  locked  up.  It  is  said  in  argument,  that 
a  doctrine  of  this  kind  opens  a  door  for  coUuiimi  between  the  trus- 
tee and  the  plaintiff  to  get  the  funds  locked  up  to  saye  the  interest. 
It  is  sufficient  to  say,  that  when  such  a  case  arises,  it  will  be  time 
enough  then  to  decide  it.  Quite  a  different  result  in  such  a  case 
might  follow. 

Neither  is  it  necessary  to  say  what  our  decision  would  have 
been,  if  it  had  appeared  that  the  trustee  had  received  interest  on 
this  fund,  pending  the  trustee  suit.  But  this  we  are  not  to  pre* 
sume.  It  may  be  said,  that  if  the  trustee  intended  to  exculpate 
himself  from  the  payment  of  interest,  he  should  have  deposited 
the  money  with  the  clerk  of  the  court  But  why  so  ?  There  is 
no  law  which  makes  that  a  duty.  The  trustee  is  himself  the  stake- 
holder of  the  funds,  for  the  one  or  the  other,  as  their  rights  may 
be  determined ;  and  to  deposit  the  money  with  the  clerk  would  be 
the  veriest  gratuity. 

The  cases  cited  by  the  counsel  from  the  4th  Mass.,  and  the  4th 
Metcalf,  are  full  authorities  for  this  decision ;  and  they  are  not  at 
variance  with  the  case  in  the  8th  of  Pick. 

The  result  then  must  be  an  affirmance  of  the  judgment  against 
the  principal  debtor ;  and  as  to  the  trustee,  Bixby,  the  judgment 
of  the  court  below  is  reversed  with  costs,  and  judgment  that  he  is 
chargeable  for  the  principal  only,  that  is,  for  $844,87. 

IsHAH,  J.,  dissentmg. 
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Caleb  F.  Linslet  v.  Noble  Lovelt, 

BilU  of  Sale.    Ikndewse*     Custcm  or  Utage.    Principal  and 
Agent.     Charge  to  the  Jury, 

If  a  bill  of  sale  expresses  the  contract  of  the  paities,  it  can  not  be  controlled  by 
parol  eridenoe  any  mon  than  any  other  written  contract.  But  irhere  the  bflll 
of  sale,  as  in  the  present  case,  simply  state,  that  on  a  given  day,  the  defendant 
bought  of  the  plaintiff  certain  articles,  at  given  prices,  with  a  memorRndum  on 
the  margin  **  six  per  cent  off  for  cash,**  it  tea*  JM  that  it  did  not  import  a  con- 
tract, and  that  it  wae  simply  dedaroionf  of  a  fact,  and  the  defendant  can  show 
the  true  contiaet  of  the  parties,  consistent  with  those  written  declarations  by 
parol  cTidence. 

And  the  words  endorsed  on  the  biUs  *'  six  per  cent  off  for  cash,'*  being  equiTocal, 
it  is  competent  to  prove  to  the  jnry,  how  they  are  nnderstood  by  a  custom  or 
Maye  among  men  engaged  in  the  same  class  of  trade  with  the  plaintiff. 

If  a  witness,  who  is  interested,  as  a  mrmber  of  a  certain  finn,  in  the  event 
of  the  snit,  has  executed  a  teleaae  of  all  claims,  which  he  had  as  an  indl« 
vidoal  or  a  partner  in  the  ihrm,  the  release  is  snfficient,  and  he  is  a  competent 
witness. 

And  where  a  witness,  who  was  assignee  of  the  defendant,  had  sold  and  conveyed 
by  covenants  of  warranty,  a  part  of  the  real  estate  of  the  defendant,  which  had 
been  attached  by  plaintiff,  and  witness  held  in  his  own  hands  ample  indemnity) 
in  eaae  plaintiff  reoovers,  ont  of  which  the  judgment  may  be  ntisfied,  his  inter- 
est ia  too  remote  to  aflhot  his  competency. 

And  if  a  party  call  a  witness,  and  have  him  sworn  in  chie^  and  examined,  though 
it  be  upon  a  question  to  the  court  toncliing  the  interest  of  another  witness,  still 
this  will  exclude  the  party  calling  him  firom  objecting  to  the  opposite  perty*s 
examining  him,  upon  the  merits  of  the  cause  to  the  jury,  for  it  is  a  waiver  of 
the  interest  of  the  witness,  by  the  party  so  calling. 

It  is  competent  for  a  witnees,  who  ae  agent  negotialed  a  trade  for  the  principal,  to 
testify  how  be  understood  the  contract,  at  the  time  of  the  trade,  as  his  under- 
standing is  the  understanding  of  the  principal;  but  it  is  not  competent  for  him 
to  testify  how  the  other  party,  or  the  sgent  of  the  other  party  understood  the 
oontiaeti  as  lids  is  the  opinfon  of  the  witness,  and  a  fact  to  be  found  by  the 
jury. 

the  officeof  a  cnilnn  or  uta^  is  strictly  one  of  ea^wtMon,  and  is  allowable  to  be 
given  in  eridenoe  only  as  one  means  of  arriving  at  the  tatontfinn  of  the  parties, 
and  can  new  be  reeelved  to  thwart  it,  when  it  is  clearly  and  fully  expressed. 

The  cBffom'or  fiso^e  set  up  in  the  present  case,  was,  that  theie  were  a  class  of  mer- 
cantile houses  in  the  city  of  New  York,  in  the  same  general  line  of  trade  with 
the  ^aintiff,  that  were  generally  known  as  *'six  months  houses;"  that  by  their 
general  and  uaifoim  coorse  of  bnsinesa,  a  bill  made  out  ia  the  manner  of  plain* 
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Hfts  bfl]  to  defendant,  it  would  be  understood  to  be  a  sale  on  tix  months'  cred- 
it, without  any  express  stipulation  to  that  effect  between  the  parties;  that  this 
usage  may  discharge  the  office  of  eaponUon;  U  was  held,  it  must  be  found  to  be 
the  geMTol  tuetgt  of  the  whole  of  that  class  of  houses,  in  the  city  of  New  Yoric, 
to  which  plaintiff  belonged,  and  so  well  e$(abU$fud  and  wnforml^  acgwietced  ui, 
and  for  such  a  length  of  time,  that  the  jury  might  be  fairly  justified  in  inferring 
that  it  was  iuiown  to  the  contracting  parties,  and  that  it  entered  into  their  minds 
and  made,  by  tmpScalipn,  a  part  of  their  contract. 

And  if  such  a  cutiom  or  vsage  is  not  fairly  proved,  it  should  be  laid  whcOy  out  of 
the  case;  so  too,  if  the  offer  is  not  to  proye  such  a  ctuiom  or  usage,  the  evidence 
should  be  excluded. 

If  a  clerk  or  agent  in  a  store  exceeds  his  genera!  powers,  by  giving  a  credit  to  a 
customer,  and  the  customer  has  no  notice  or  knowledge  of  the  fact,  at  the  time, 
but  acts  in  good  fluth,  the  principal  will  be  bound  by  the  act  of  his  agent  or 
clerk. 

AsstJMPSiT  for  goods  sold  and  delivered.  Plea,  the  general  is- 
sue, and  trial  by  jury. 

The  plaintiff  claimed  to  recover  of  the  defendant  the  amount  of 
two  bills  of  goods,  sold  by  him  to  the  defendant  on  the  second 
and  fourth  day  of  May,  1848,  and  the  other  on  the  seventh  day  of 
June  following,  both  bills  amounting  to  over  eight  hundred  dollars. 

That  plaintiff  was  a  silk  and  fancy  goods  merchant  in  the  city 
of  New  York,  and  the  defendant  a  merchant  in  Burlington.  No 
question  was  made  but  what  the  goods  were  received  by  the  de- 
fendant, and  that  the  same  had  not  been  paid  for;  and  the  sole 
defence  made,  was,  that  the  goods  were  sold  on  a  credit  of  six 
months,  which  had  not  transpired,  at  the  time  this  suit  was  com- 
menced. 

On  the  trial,  the  plaintiff  proved  that  the  first  bill  of  goods  was 
purchased  by  one  Charles  A.  Goodrich,  a  clerk  of  the  defendant, 
who  was  sent  to  New  York  by  the  defendant,  to  purchase  goods  ; 
and  that  the  other  bill  was  purchased  by  a  Mr.  Draper,  a  mer- 
chant of  New  York,  for  the  defendant,  and  at  his  request  That 
at  the  time  of  the  sales  of  said  goods,  respectively,  bills  were 
made  out  and  delivered  with  the  goods,  and  the  same  were  offered 
in  evidence,  the  bill  for  the  first  purchase  was  as  follows : 

«  New  York,  May  2, 1848. 

Mr.  Noble  Lovely, 

Bought  of  C.  F.  Linsley, 
Wholesale  Dealer  in  Staple  and  Fancy  Silk  Goods." 

^  Six  per  cent  off  for  cash." 
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Here  followed  a  list  of  articles  and  pricee,  footing  at  $812,85. 

The  plamtifr  objected  to  the  introduction  of  any  eyidence  by 
defendant  to  show  that  said  sales  were  on  credit,  claiming  that  said 
faills  were  the  only  evidence  to  show  the  terms  of  sale* 

Bat  the  Goort  oyemled  theobjection,  and  decided  that  evidence 
aside  from  the  bills  was  admissible,  to  show  that  the  sales  were 
on  credit ;  to  which  decision  plaintiff  excepted. 

The  defendant  then  proved  that  the  prices  in  said  bills,  affixed 
to  the  several  items,  were  what  were  caUed  six  months'  prices,  and 
toeh  prices  as  other  houses,  as  well  as  the  plaintiff,  sold  the  same 
goods  fi>r  on  a  credit  of  six  months,  without  interest,  and  that  fiict 
was  not  controverted  by  plaintiff.  The  defendant  also  offered  the 
d^Msitioti  of  said  Charles  A.  Goodrich,  his  clerk,  which  tended 
to  prove  that  he  bou^t  the  first  bill  of  goods  on  a  credit  of  six 
mflntha,  and  that  it  was  so  understood  at  the  time  of  the  purchase. 
Those  parts  of  the  deposition,  tending  to  prove  that  the  goods 
were  so  bought,  and  that  plaintiff,  or  his  clerk  so  understood  it, 
were  objected  toby  plaintiff;  the  objection  was  overruled,  to  which 
dedsion  plaintiff  excepted* 

The  defendant  also  offered  the  deposition  of  Geo.  G.  Draper, 
who  bought  said  last  bill  of  goods ;  the  plaintiff  objected  on  ao* 
count  of  interest  in  the  event  of  this  suit  And  to  show  Draper's 
interest,  be  called  one  James  W.  Hickokyfrom  whose  testimony  it 
appeared,  that  about  the  time  this  suit  was  brought,  defendant  £ul- 
cd,  and  that  all  his  property,  real  and  personal,  was  attached  by 
plaintiff  and  other  creditors,  among  whom  were  Draperi  Aldrich, 
and  Frink,  of  which  firm  witness.  Draper,  was  a  member;  that  af- 
ter said  attachment,  all  the  attaching  creditors  (except  plaintiff) 
sad  the  defendant  made  an  arrangement  to  have  all  the  property 
80  attached,  assigned  to  witness,  Hickok,  to  be  by  him  converted 
into  money,  and  applied  pro  raUi  upon  the  claims  of  such  creditors, 
u  should  come  in  under  the  assignment,  to  the  extent  of  fifty  cents 
OD  a  dollar  of  tiieir  debts ;  and  if  they  received  fifty  cents  on  a 
dollar,  they  were  to  discharge  their  whole  debts^  and  the  overplus 
was  to  go  to  defendant.  Said  Hickok  also  testified,  that  if  plain- 
tiff should  succeed  in  this  suit,  and  collect  his  demand  out  of  the 
property,  there  would  not  be  sufficient  to  pay  fifty  cents  on  a  dol- 
lar, &x^  The  court  decided  that  said  Draper  was  interested,  and 
that  his  deposition  could  not  be  read*    The  defendant  thereupon 
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produced  a  release  from  said  Draper  to  said  Hickok,  hj  which 
he  released  all  his  personal  interest,  and  all  his  interest  as  a  mem- 
ber of  said  firm,  in  and  to  said  property,  &c. ;  the  execotioii  of 
the  release  was  proved ;  and  the  defendant  then  offered  another 
deposition  of  said  Draper  taken  subsequent  to  the  ezecadoii  of 
said  release.  The  plaintiff  objected  to  the  sufficiency  of  the  re- 
lease, and  also  to  the  deposition ;  but  the  court  decided  that  said 
release  made  the  witness  competent,  and  admitted  the  deposition ; 
to  which  plaintiff  excepted. 

The  deposition  of  said  Draper,  together  with  the  depoaitiona  of 
five  other  merchants  of  New  York  aty,  and  the  evidence  of  sever* 
al  country  merchants,  tended  to  prove  that  in  the  city  of  New 
York,  there  was  a  class  of  mercantile  houses,  in  the  same  general 
line  of  trade  with  the  plaintiff,  that  were  generally  known  as  ^  six 
months'  houses ;"  that  the  general  and  uniform  course  of  boaip 
ness  in  that  class  of  houses,  was  to  give  a  credit  for  six  months; 
that  their  goods  were  marked,  and  bills  made  at  six  months'  pricea ; 
and  that  by  the  general  course  of  dealing  in  that  business,  in  that 
city,  if  a  bill  of  goods  were  purchased,  and  the  bill  made  out  in 
the  manner  of  plaintiff's  bills  to  defendant,  it  would  then  be  unde> 
stood  to  be  a  sale  on  six  months'  credit,  without  any  express  stip- 
ulation to  that  effect  between  the  parties.  All  this  evidence  waa 
objected  to  by  plaintiff;  but  was  admitted  by  the  court,  to  which 
plaintiff  excepted.  The  defendant  also  offered  said  Hickok  as  ft 
witness ;  plaintiff  objected  on  the  ground  of  interest ;  objection 
overruled,  to  which  plaintiff  excepted.  The  said  Hickok  testified 
that  he  had  sold  and  conveyed  a  part  of  the  real  estate,  so  attach- 
ed by  plaintiff  and  other  creditors ;  but  that  the  personal  property 
in  his  hands  was  ample  to  satisfy  plaintiff's  judgment  should  he 
recover  in  this  suit 

The  plaintiff  off^ed  four  depositions  of  Leonard  Jarvis,  who 
was  his  clerk  or  salesman,  at  the  times  the  goods  in  question  were 
sold,  and  he  testified  that  no  credit  was  given  at  the  time  of  the 
sales,  and  that  nothing  was  said,  either  by  himself  or  said  Grood- 
rich  about  credit  being  given,  and  that  he  did  not  understand  that 
he  gave  any  credit,  &c.  The  plaintiff  also  offered  some  six  or 
eight  depositions  of  merchants  in  the  city  of  New  York,  and  alao 
several  depositions  of  country  merchants,  which  tended  to  dis- 
prove any  such  custom  or  course  of  business  and  dealing,  as  to 
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crefit,  as  was  chimed  by  the  defendant  Tlie  plaintiff  also  rriied 
upon  these  depositions  to  show,  that  by  liie  general  and  usual 
practice  of  merchants  in  Kew  York  dtj,  their  clerks  and  salesmen 
are  not  anthoriaed  to  sell  goods  upon  a  credit^  without  particular 
direotioBs  from  tiieir  principals,  though  such  practice  was  not  nm« 
▼ersaly  as  dedLB,  who  were  considered  especially  confidential  and 
trusfyy  were  sometimes  pennitted  to  seHon  credit^  without  consult* 
ing  their  empbyers*  To  show  that  Hus  practice  preyailed  in 
p]siBtiff*s  house,  plaintiff  relied  on  the  deposition  of  said  Jarvis, 
and  the  depositions  offimrodier  persons,  who  had  means  of  knowl* 


The  defendant,  to  show  tihat  he  was  known  to  the  plaintiff,  of* 
fiired  evidence  tending  to  show  that  the  finn  of  Loyely  Sc  Hurl* 
but,  of  which  he  was  a  member  previous  to  1842,  frequently  puiw 
diased  goods  of  thefirm  of  Ltasley  &  Nidiolson,  of  which  plain- 
tiff  was  a  member. 

The  plaintiff,  on  his  part,ofier6d  evidence  tending  to  prove  that 
defendant  had  made  no  pnrdiase  of  him  from  1842,  up  to  the  time 
of  the  purchase  now  in  question;  and  there  was  no  otherevidence 
upon  this  pmnt  on  either  side. 

The  plaintiff  requested  the  court  to  chaxge  the  jury. 

1.  That  in  the  absence  of  a  spedal  contract,  or  lawful  usage  to 
the  contrary,  the  sales  and  delivering  without  payment,  were  sales 
lor  cash  on  demand,  and  that  plaintiff  would  be  entitled  to  recover. 

2.  That  if  Jarvis  had  a  right  to  suppose  from  what  took  place 
at  the  sales,  that  they  were  for  cash,  and  did  so  suppose,  the  sales 
were  fcHr  cash,  and  the  plaintiff  was  entitled  to  recover. 

3.  That  the  evidence  of  defendant  as  to  tiie  usage,  claimed  by 
him,  both  as  to  the  construction  of  the  bills,  and  the  manner  of  ob- 
taining  a  six  months'  credit,  inspection  of  the  forms  of  the  bills, 
▼aried  fiom  and  fell  short  of  each  uaage  ekumed  by  the  defendant| 
was  not  consistent  with  itself  and  shows  no  uniform  notorious 
and  wen  setded  practice  or  understanding,  but  modes  of  doing 
business  in  New  York,  which  varied  with  bouses,  customs  and 
ctrcmnstances,  and  that  said  evidence  should  be  laid  out  of  the  case* 

4.  (If  the  evidence  of  defendant  upon  this  point  was  such  as 
should  go  to  the  jury,)  that  in  order  to  find  the  customs  claimed 
by  defendant,  they  should  find  each  to  be  uniform,  generally 
known,  well  settled  and  notorious;  and  that  if  plaintifi^s  evidence 
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upon  the  subject  of  the  customs  should  be  beUeved,  neither  of  the 
eostoms  claimed  existed. 

5.  That  if  at  the  time,  bj  the  uniform,  well  settled  and  notori- 
ous usage  of  the  traders  in  New  York,  clerks  had  not  the  power 
of  giving  credit^  or  by  the  uniform  and  well  settled  practice  or 
oourse  of  business  in  plaintiff's  store  at  the  time,  his  clerks  had 
not  the  power  to  giro  credits,  and  on  either  of  these  sales  nothing 
was  said  about  a  credit,  or  on  the  sale  in  May,  a  credit  was  stipu- 
lated for  by  said  Goodrich,  with  either  of  plaintiff's  clerics;  a 
credit  in  that  case  was  unauthorized  and  plaintiff  should  recover. 

The  County  Court, — Folakd,  J.,  presiding,— charged  accord- 
ing to  the  first  and  second  request  of  plaintiff;  but  as  to  the  third 
and  fourth  request,  the  court  charged  the  jury  that  the  determina- 
tion of  the  case  must  depend  wholly  upon  what  they  should  find 
was  the  real  agreement  or  understanding  between  the  parties,  at 
the  time  of  the  sale ;  whether  it  was  a  sale  for  cash  on  demand,  or 
upon  a  credit  of  six  months*  That  the  evidence  in  the  case  did 
not  prove  any  such  diiHncty  faatd  and  ^fmieral  custom  to  give  cred- 
it in  houses  of  the  character  of  plaintiff's,  as  by  force  of  the  cus- 
tom or  usage,  would  make  a  sale  which  the  law  would  character- 
ise as  a  cash  sale,  or  sale  on  demand^  into  a  sale  upon  a  credit  of 
six  months,  (if  such  a  custom  could  be  good.) 

The  jury  were  told,  however,  that  the  course  of  dealing  in  that 
branch  of  trade  in  which  the  plaintiff  was  engaged,  was  proper  to 
be  considered  by  them,  in  reference  to  what  was  the  actual  agree- 
ment and  understanding  between  the  parties,  provided  the  dream- 
stances  attending  the  transaction  were  such  as  to  satisfy  them  that 
the  CHrdinary  course  of  dealing  really  formed  the  basis  of  the  con- 
tract between  the  parties. 

The  jury  were  also  charged  that  the  bills  of  the  goods  sold  by 
plaintiff  to  defendant,  were  also  to  be  considered  in  the  same  view 
as  to  the  real  agreement  between  the  parties,  and  also  that  the  ev- 
idence upon  both  sides,  as  to  the  use  and  meaning  of  the  bills  in  the 
mercantile  community,  and  by  the  plaintiff  and  other  merchants 
of  his  class  in  New  York,  should  be  weighed  in  connection  with 
and  as  explanatory  of  the  bills. 

As  to  the  plaintiff's  5th  request,  the  Court  chai^d  the  jury 
that  if  the  phuntiff  was  actuaUy  present,  and  knew  of  the  sale  on 
oredit,  by  his  clerk  Jarvis,  to  the  defendant's  agents,  he  would  be 
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boond  hj  the  terms  of  the  sale*  The  jury  were  also  instrocted, 
that  if  they  found  that  plaintiff  was  in  the  habit  of  seUing  on  cred« 
it,  and  Jarvis  was  employed  by  him  as  a  salesman,  and  permitted 
to  sell  and  did  sell  to  the  defendant  on  a  credit,  in  the  absence  or 
without  the  knowledge  of  the  plaintiff,  the  plaintiff  would  be  bound 
by  the  terms  of  the  sale,  eren  if  Jarvis  exceeded  his  instructions 
in  giving  the  credit,  unless  the  defendant  or  his  agent  knew  or  had 
reasonable  cause  to  know,  that  Jarvis  was  not  authorized  to  sell  on 
credit 

The  jury  returned  a  verdict  for  the  defendant.  The  plaintiff 
excepted  to  so  much  of  the  charge  of  the  court  as  is  above  de- 
tailed, and  also  to  the  various  rulings  of  the  court  in  the  admission 
of  evidence,  as  before  stated. 

W.  W.  Peek  and  E,  J.  Phdp$  for  plaintiff 

I.  The  bill  of  sale  was  a  contract  Itcontained  all  the  elements 
of  a  contract ;  was  accepted  by  defendant  and  signed  by  plaintiff; 
a  contract  is  signed  when  it  contains  all  the  terms  intended  to  be 
given  to  it  and  the  party  has  affixed  his  name  to  it  in  such  a  man* 
ner  as  to  show  an  intent  to  adopt  it  It  provides  for  no  credit^ 
and  a  new  feature  cannot  be  added  to  it  by  parol  evidence. 

Such  instruments  are  always  regarded  as  contracts  within  the 
operation  of  this  general  rule.  Thus  warranty  cannot  be  shown 
by  parol,  where  a  bill  of  sale  is  given.  This  very  point  was  de- 
dded  in  the  case  of  Dams  Sf  Avbin  v.  BradUy  ^  Co.y  24  Yt  55. 
The  following  authorities  show  that  the  bill  may  be  treated  as 
signed.  Knight  v.  Orockfidd^  1  Esp.  190.  Saumd&non  v.  JackiOfiy 
d  Esp.  180.  Welford  v.  Beazely  etal^l  Wils.  118.  Johnson  v. 
Dodgsony  2  M.  &  W.  658.  PUuon  v.  Bailey  et  al^  14  Johns.  484. 
Penninum  v.  HarUhom  et  al^  18  Mass.  87.  1  GreenL  Ev.  262, 
267.     2  Starkie  Ev.  841.    Phelps  v.  Stewart  et  aL,  12  Vt  258. 

XL  That  part  of  Goodrich's  deposition,  where  the  witness  says 
^  Me  (Jarvis,)  understood  that  I  was  purchasing  on  credit.  From 
the  conversation  we  had  in  relation  to  mg  purchases  of  hintf  I  tm- 
derstoody  and  1  am  perfecUg  confident  that  he  understood^  that  if  I 
purchased  goods  of  him^  Mr,  Lotdg  for  whom  I  purchasedy  was 
to  have  six  numthi  credit/*  should  have  been  rejected. 

The  question  how  Jarvis  understood  what  was  said,  was  for  the 
jury.    The  witness  should  give  the  oonyersation  or  the  substance 
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of  it.    Not  its  effect  upon  the  mind  of  anotiier.    What  took  place, 
might  or  might  not  justify  hifl  oondusion. 

This  objection  is  yerj  important.  The  deposition  is  ex  paiief 
and  is  the  most  material  oTidence  offered  by  the  defendant. 

m.  Draper  was  improperly  admitted  as  a  witness.  His  release 
was  only  of  his  own  interest  in  the  daim  of  his  firm,  upon  the 
funds  in  the  hands  of  the  assignee.  Until  all  demands  against  his 
firm  were  paid,  he  could  have  no  separate  interest  And  until 
that  took  place,  his  release  would  not  bar  his  partners  from  collect- 
ing the  whole.  If  they  did  collect  it,  he  would  of  course  be  ben- 
efitted in  the  settlement  of  the  partnership  concern  between  the 
partners. 

IV.  The  evidence  of  Hickok  was  improperly  received.  His 
interest  was  admitted,  and  the  plamtiff  did  not  waive  the  objecdon 
by  calling  him  as  a  witness  to  the  court,  on  the  question  as  to  the 
interest  of  Draper.  A  waiver  is  a  voluntary  act  and  cannot  be 
extended  beyond  what  is  meant  The  rule  has  never  been  appfied, 
except  where  a  witness  has  been  called  by  the  objecting  party,  to 
testify  in  relation  to  the  issue. 

Y.  The  evidence  to  prove  a  usage  that  where  goods  are  bought 
in  New  York,  without  anything  being  said  as  to  time  of  payment, 
a  right  to  six  months  credit  is  thereby  acquired,  should  have  been 
rejected.  Such  a  custom  would  be  unreasonable  and  absurd, 
and  contrary  to  the  policy  of  law  as  to  trade  and  to  the 
fixed  legal  import  of  the  terms  of  the  contract  And  the  objection 
is  not  relieved  by  what  was  said  in  regard  to  the  usage  in  the 
charge.  Plaintiff's  evidence  did  controvert  that  his  house  was  of 
the  character  of  six  months'  houses*  6  Taunton  816.  2  Saund. 
567.  Leach  v.  PerkitUj  5  Shepley  462.  CatUn  v.  Smith,  24  Yt 
85.     Thompson  v.  Ashton,  14  Johns.  316*    9  U.  S.  Dig.  123. 

YL  The  chaige  on  the  sabject  of  the  usage  was  erroneous. 

It  involves  a  palpable  contradiction.  The  court  told  the  jury 
that  the  evidence  did  not  establish  a  competent  or  legal  usage,  but 
that  die  usage  ao  far  as  it  was  proved,  might  be  considered  in  con« 
liection  with  the  contract,  and  in  view  of  the  question  whether  the 
sale  was  made  in  reference  to  it 

It  is  a  &miliar  rule  that  a  custom  or  usage,  even  if  proper  in  it* 
ael^  cannotbe  regarded  unksa  shown  to  be  unifonn,  well  settled, 
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and  80  &x  notoriooB  as  to  afford  Teasonable  presmnption  that  it  ia 
known  to  those  concerned. 

The  whole  cTidence  as  to  the  usage  shoold  haye  been  laid  out 
of  the  case. 

Or  if  left  to  the  jury  at  all,  it  should  haye  been  with  an  expla- 
nation of  its  legal  requisites,  and  the  instruction  to  disregard  it  un* 
less  ihej  found  those  requisites  proyed.  And  that  if  plaintiff's  ey- 
idence  was  belieyed,  they  were  not  proyed.  Bieme  etal,  y.  Doddt 
lSelden95. 

TIL  The  charge  as  to  the  authority  of  the  derk  to  giye  credit^ 
was  erroneous. 

If  Jaryis  was  not  authorised  to  sdl  on  credit,  and  did  so  with* 
out  the  knowledge  of  his  employer,  the  latter  would  not  be  bound 
unless  he  in  some  way  affirmed  the  transaction. 

And  if  notice  to  defendant  of  such  want  of  authority  were  nec- 
essary, the  usage  restricting  the  powers  6f  clerks  in  this  particm* 
lar,  shown  by  the  plaintiff,  is  reasonable  and  proper  in  itself,  was 
fully  proyed,  and  should  haye  been  left  to  the  jury  as  competent 
eyidenee  oi  such  notice. 

€feo.F.  Edmund*  BDdL.£.  ChiUmdm  for  defendant 
L  Parol  eyidenee  was  properly  receiyed  to  show  the  stipulated 
time  of  payment.  The  bills  of  sale  are  silent  upon  the  point;  an4 
eyen  if  we  treat  them  as  contracts,  the  proof  as  to  the  stipulated 
time,  did  not  either  yary,  add  to^  or  contradict  their  tenns.  Itca* 
\j  supplied  the  truth  upon  the  point  in  which  tlie  bills  were  silent  t 
this  is  always  admissible.  But  these  bills  are  notcontracts,  or  en* 
titled  to  be  treated  as  such.  They  are  mere  memoranda— eri* 
dence  so  fiur  as  they  go  of  what  has  been  contracted  or  done  by 
the  parties ;  but  they  do  not  exclude  other  eyidenee,  of  other  terms 
in  the  contract  cS  which  they  contain  only  a  part  Laekett  et  aL 
y.  MckkUf  2  Exch'r  Bep.  98  is  in  point  These  bOls  contain  in* 
tirinsio  eyidenee  of  incompleteness,  and  do  not  therefore  furnish 
eyen  a  presumption  that  payment  was  to  be  made  immediately. 

The  phrase  ^six  per  cent  off  for  cash,"  ex  v%  termini  implies 
that  the  prices  named  in  the  bills  are  not  cash  prices.  If  they  do 
not  of  tiiemselyes  import  a  credit,  these  words  raise  such  an  am- 
b^ity  upon  the  &ce  ci  the  bills  as  will  adsut  parol  eyidenee  to 
show  the  time  of  payment  agreed  upon  when  the  goods  were  puis* 
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chased,  and  the  usage  of  trade  to  show  the  import  of  such  a  biU. 
Sort  V.  HammeUy  18  Yt  127.  Edwardt  y.  GoUingy  20  Yt  dO. 
Lawry  t.  Adam^  22  Yt.  160.  Oihbon  v.  Twng^  4  Eng.  C.  L.  98. 
Smith  y.  WxUon,  28  Eng.  C.  L.  169. 

n.  The  objections  to  Goodrich's  deposition. 

The  portion  of  this  deposition  objected  to  is  admissible  in  any 
yiew  of  the  case;  dearly  so  under  the  instructions  giyen  to  the 
jury.  If  from  what  transpired  at  the  time  of  the  sale,  Goodrich 
had  the  right  to  understand  it  as  a  sale  on  credit,  and  did  in  £eu^ 
80  understand  it,  the  law  will  treat  it  as  a  sale  on  credit  If  he 
and  Jaryis  understood  it  was  a  cash  sale,  the  law  will  so  treat  it^ 
although  the  purchaser  would  haye  had  a  right  to  treat  it  as  a  sale 
on  credit  It  was  therefore  proper  for  Goodrich  to  state  not  only 
what  didtranspire,  but  what  his  understanding  of  the  contract  was* 

Where  the  contracting  parties  are  witnesses,  the  hetl  eyidence 
is  their  own  statement  of  what  their  understanding  was.  The  ob- 
jection is  founded  upon  a  yerbal  critLcism  which  the  language  of 
the  deposition  will  not  justify.  The  meaning  of  the  witness  is, 
that  Jaryis  knew  he  was  purchasing  on  credit,  and  that  in  making 
the  purchase  he,  the  witness,  was  buying  on  credit  The  word  ^  un- 
derstood,'' as  here  used,  is  synonymous  with  ''knew,'*  '^ thought" 
or  ^  belieyed,"  and  if  either  of  these  words  had  been  used,  the  de* 
position  would  not  be  subject  to  this  objection. 

But  it  is  shown  that  this  opinion  was  deriyed  from  the  circum« 
stances  of  the  transaction  in  which  he  and  Jaryis  were  the  actors ; 
and  by  the  settled  law  of  this  State,  his  opinion  or  understanding, 
•  or  whateyer  it  may  be  called,  as  to  the  terms  of  the  sale,  deriyed 
from  and  founded  upon  these  circumstances,  is  eyidence.  LeiteT 
V.  PUUfard,  7  Yt  168.    J/orw  y.  Orawfardj  17  Yt  499. 

m.  The  interest  of  Draper,  in  the  eyent  of  this  suit,  (if  he  had 
any,)  depended  on  his  right  to  compel  Hickok  to  pay  the  fund  to 
him  if  this  suit  &iled.  The  release  of  Draper  cuts  off  aU  claima 
of  eyery  nature,  and  in  eyery  right,  which  he  or  the  firm  had  to 
the  Amd,  so  that  in  no  contingency  could  he  haye  any  benefit  from 
it  Pierian  y.  Boater^  8  Johns.  70.  BuUdey  y.  DayUmj  14  Johns. 
887.  McBride  y.  Hagmy  1  Wend.  826,  886.  Mone  y.  BeOaws^ 
1  N.  H.  550,  567.    jBomn^  etoLv.  Ruddooky  Cro.  Elic.  648. 

lY.  Hickok  had  no  interest  in  the  eyent  of  the  suit;  because, 
1.  The  yerdict  would  not  conclude  or  affect  him.    His  liability 
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I  remote  and  contingent.  Such  circaitous  interest  the  law  does 
not  regard;  the  verdict  and  judgment  must  operate  direct^  upon 
the  witness.  2.  The  witness  held  full  indemnitj  in  his  own  hands 
with  which  to  pay  the  judgment  of  the  plaintiff,  and  it  was  thus 
indifferent  to  him  how  this  suit  should  terminate.  It  is  true  that 
if  the  witness  only  had  a  remeify  over^  against  some  other  person, 
his  interest  would  exdude  him ;  hut  here  he  holds  the  fund  in  his 
own  hands  for  his  own  security.  The  distinction  is  hroad,  and  is 
recognised  in  all  the  following  cases.  Chaffee  t.  TTbrnot ,  7  Cow. 
858.  McLeod  y.  JohntUm^  4  Johns.  126.  Lake  t.  Auburn^  17 
Wend.  18.  Briggu  t.  Criek^  5  £sp.  Cas.  99.  Carter  y.  Pearee^ 
1  Term  168.  AUen  y.  Hawk$j  18  Pick.  79.  2  Rawle  279.  But 
if  he  was  interested,  his  testimony  was  still  admissible.  The 
plaintiff  had  called  and  used  him  on  the  same  trial,  and  thus  made 
him  his  own  witness.  The  party,  by  calling,  swearing,  and  using 
him,  makes  him  a  vntneu  in  the  cause.  He  admits  his  competeiH 
cy  and  declares  him  to  be  worthy  of  credit.  2  Wend.  166,  200, 
201.  Fuban  Bank  y.  Stafford^  7  Cow.  288.  WeUter  y.  Lee,  11 
Pick.  269.  Morgan  y.  Bridgeiy  5  Mass.  884.  8  Eng.  C.  L.  861. 
1  PhiL  Ev.  278.    1  Starkie  £v.  18L 

y.  The  charge  of  the  court  on  the  8d,  4th  and  5th  requests  was 
dearly  correct. 

The  evidence  of  the  defendant,  contained  in  his  deposition,  was 
offered,  to  show  the  actual  basis  of  the  contract  of  the  parties,  and 
this  was  the  only  effect  given  to  it  by  the  court 

The  charge  was  in  exact  accordance  with  the  8d  request  The 
court  instructed  the  jury  that  no  usage  or  custom  was  proved ; 
and  that  they  must  dedde  upon  the  real  contract  of  the  parties 
made  at  the  time ;  but  that  the  usual  course  of  dealing  of  the 
plaintiff  and  others  might  be  considered  by  the  jury  in  connection 
with  the  drcumstances  in  finding  what  the  contract  was,  provided 
they  should  find  from  the  other  evidence,  that  this  course  of  deal- 
ing in  fact  formed  the  basis  of  the  contract  This  in  substance  re- 
quired the  jury  to  disregard  the  evidence  entirely  unless  they  be- 
lieved that  the  parties  themselves  made  the  course  of  dealing 
proved  by  it,  a  part  of  the  contract. 

The  case  did  not  entitle  the  plaintiff  to  instructions  according  to 
the  5th  request  The  evidence  tended  to  show  that  the  plaintiff 
was  present  at  the  time  of  the  sale  by  Jarvis.    The  court  there- 
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fore  properly  charged  the  jury  that  if  the  pUiintiff  was  present 
and  knew  of  the  sale  on  credit  hj  his  dei^,  Jarvis,  he  would  be 
boond  by  its  terms*  In  other  respects  the  charge  on  this  point  is 
subject  to  no  legal  objection. 

The  opinion  of  the  court  was  delivered  by 

Bennett,  J.  The  only  question  litigated  in  the  court  below, 
was  whether  the  action  was  prefnaturefy  brought  or  not  The 
questions  raised  upon  the  bill  of  exceptions,  are  somewhat  numer- 
ous ;  and  have  been  discussed  with  much  abilily  by  counsel ; 
and  it  becomes  the  duty  of  the  court  to  dispose  of  them,  as  iar  as 
the  interest  of  the  parties  may  require. 

It  is  claimed  by  the  plaintiff,  that  the  bills  of  the  goods  sold  and 
delivered  to  the  defendant's  agent,  at  the  time  of  the  sale,  embody 
the  contract,  and  preclude  the  introduction  of  parol  evidence  to 
show  that  tlie  sales  were  made  upon  a  credit  of  six  months.  The 
bills  simply  state,  that  on  a  given  day,  the  defendant  bought  of  the 
plaintiff  certain  articles,  at  given  prices,  with  a  memorandum  on 
the  margin,  **  six  per  cent  off  for  cash.**  The  bills  are  not  subscrib- 
ed by  either  of  the  parties ;  but  we  do  not  put  our  decision  on 
that  ground.  If  the  bill  of  sale  expresses  the  contract  of  the  par- 
ties, it  cannot  be  controlled  by  parol  evidence  any  more  than  any 
other  written  contract  But  the  bills  of  sale  in  this  case  do  not 
import  a  contract ;  and  here  is  the  error  in  the  argument 

The  bills  were  given,  not  to  express  a  contract,  but  in  conse- 
quence of  one  having  been  previously  made ;  and  they  are  simply 
declaratoty  of  a  fact ;  and  out  of  this,  with  other  things,  a  con- 
tract is  to  be  made.  The  question  is  not,  whether  the  defendant 
can  contradict  any  fiict  stated  in  the  bills ;  but  whether  he  can 
show  the  true  contract  of  the  parties,  consistent  with  those  written 
declarations.  The  case  of  Ford  v.  Yates,  40  Com.  Law  Rep.  is 
perhaps  the  strongest  case  to  be  found  in  iavor  of  the  plaintiff's 
views  on  this  question.  In  that  case,  there  was  a  written  contract 
to  deliver  goods,  and  no  time  for  the  payment  of  them,  mentioned 
in  it ;  and  it  was  held,  that  the  delivery  and  the  payment  were 
ewUempcraneims  acts ;  and  that  parol  evidence  was  not  to  be  re- 
ceived, to  show  that  the  payment  was  to  be  made  at  a  future  day. 

The  court  in  that  case,  assumed  the  ground,  that  the  memoran- 
dum entered  into  by  the  broker,  was  a  binding  memorandum  of 
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the  contract  of  the  purchase  and  sale  under  the  statute  of  frauds ; 
and  it  is  only  upon  that  supposition,  that  the  case  is  to  have  weight 
as  an  authority.  The  cases  in  this  state  have  all  gone  upon  the 
ground  that  the  bill  of  sale  embodied  a  contract.  Lockett  etaLv. 
IKeHiny  2  Exch'r  Rep.  98  is  not,  I  apprehend,  to  be  distinguished 
in  principle  from  the  case  at  bar;  and  in  that  case  the  parol  evi- 
dence ¥ra8  received. 

n.  We  think  Draper  was  a  competent  witness  after  the  execu- 
tion of  the  release  to  Mr.  Hickok.  He  released  all  claims,  which 
he  had,  as  an  individual,  or  as  a  partner  of  Draper,  Aldrich  So 
Frink,  upon  the  funds  in  the  hands  of  Hickok. 

It  is  a  common  principle,  that  where  two  or  more  have  a  jotnt 
personal  interest^  the  release  of  one  is  the  release  of  all,  and  bars 
the  others.  Pierson  v.  Hockety  8  Johns.  70.  BuUdey  v.  Dayton^ 
14  Johns.  887.  In  this  latter  case,  the  release  was  in  form  like 
the  one  in  this  bill  of  exceptions.  It  was  a  release  by  one  part- 
ner of  all  right  and  daim  as  a  partner ;  and  yet  its  effect  was  held 
to  be  a  discharge  of  the  whole  partnership  debt 

HL  We  cannot  see  that  Hickok  had  any  certain  interest  in  the 
event  of  this  suit  He  held  the  funds  as  the  assignee  of  Lovely, 
as  a  mere  stake-holder ;  and  in  regard  to  his  interest,  as  it  is  said, 
growing  out  of  the  covenants  of  his  deed  of  Lovely's  real  estate,  it 
may  be  answered,  that  Hickok  has  a  fhll  indemnity  in  his  hands, 
in  case  the  plaintiff  recovers,  out  of  which  the  judgment  may  be 
satisfied ;  and  it  is  a  turn  sequiter  that  the  plaintiff  would  even  levy 
on  the  real  estate,  in  case  of  a  recovery,  and  thereby  disturb  the 
easements  in  Hickok's  deed.  In  such  a  case,  the  interest  of  the 
witness  must,  at  most,  be  contingent.    Enters  v.  Peres^  2  Rawle  279. 

Besides  we  think,  that  when  he  had  been  called  as  a  witness, 
and  sworn  in  chief  and  examined,  though  upon  a  question  to  the 
court  touching  the  interest  of  another  witness,  still  the  party  calling 
him,  cannot  object  to  the  opposite  party's  examining  him,  upon  the 
merits  of  the  cause  to  the  jury. 

It  is  none  the  less  a  waiver  of  the  interest  of  a  witness  by  the 
party  calling  him,  though  called  to  lay  the  ground  for  the  exclusion 
c^  another  witness. 

lY.  So  much  of  the  deposition  of  Goodrich  as  goes  to  state  how 
he  "  understood  "  the  purchase  to  have  been  made,  we  think  admis- 
sible.   His  understanding  on  that  occasion  was  the  understanding 
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of  Loveljy  his  principal;  and  to  detennine  what  or  when  a  con- 
tract is  madci  we  must  ascertain  the  understanding  of  each  of  the 
parties*  The  weight  of  this  would  he  for  the  jury.  When  he 
states,  how  he  is  confident  the  contract  was  understood  on  the  part 
of  the  plaintiff,  and  that  he  or  his  agent  understood  it  to  he  a  sale 
upon  six  months'  credit,  this  is  nothing  but  the  opinion  of  the  wit- 
ness, and  is  one  of  the  facts  to  be  found  by  the  jury,  from  the  evi- 
dence in  the  case. 

In  admitting  this  part  of  the  deposition  there  was,  we  think,  er- 
ror. If  at  the  time  of  the  sale,  Goodrich  had  supposed  that  the 
plaintiff  had  understood  the  transaction  to  be  a  sale  for  cash,  and 
had  taken  no  means  to  correct  the  error,  but  perfected  the  sale 
with  an  intent  to  daim  it  to  have  been  a  sale  upon  a  credit  of  six 
months,  this  might  be  important  for  the  plaintiff;  and  doubtless  he 
might  prove  it 

v.  In  regard  to  the  eugtom  or  usages  we  may  reooark,  it  can 
never  be  given  in  evidence,  to  vary  or  control  an  express  contract ; 
but  its  office  is,  to  aid  in  ascertaining  what  the  true  contract  of  the 
parties  was,  and  its  nature  and  extent,  which  otherwise  might  be 
indeterminate  and  uncertain,  arising  from  tmplicationSf  presun^ 
tionsj  and  acts  more  or  less  equivocal  The  office  of  an  usaffe  is 
strictly  one  of  exposition^  and  is  allowable  to  be  given  in  evidence 
as  one  means  of  arriving  at  the  intention  of  the  parties ;  and  can 
never  be  received  to  thwart  it,  when  it  is  clearly  and  fully  expressed. 
The  usage  set  up  in  this  case,  that  it  may  discharge  the  office  of 
exposition^  must  be  found  to  be  the  general  usage  of  the  whole  of 
that  dass  of  houses  in  the  city  of  New  York,  to  which  the  plaintiff 
belonged ;  and  so  well  established  and  unifonnlg  acquiesced  in^  and 
for  such  a  length  of  time,  that  the  jury  might  be  fairly  justified  in 
inferring  that  it  was  known  to  the  contracting  parties,  and  that  it 
entered  into  their  minds,  and  made,  by  implication  a  part  of  their 
contract  If  such  an  usage  is  not  proved,  it  should  be  laid  out  of 
the  case ;  and  if  the  offer  is  not  to  prove  such  an  usage,  the  evi- 
dence should  be  excluded.    Nothing  short  of  this  will  answer. 

In  the  present  case,  there  was,  as  the  court  below  held,  a  fiiil- 
ure  to  prove  an  usage,  (which  in  most  cases  would  be  a  question 
for  the  juxy,)  and  the  jury  were  directed  to  lay  it  out  of  the  ease, 
as  an  usage. 

VI.  We  see  no  objection  to  the  parol  testimony  to  explain  the 
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■ManiDg  of  ihe  words  tmioanod  on  tbe  bilkof  sale,  **  six  per  cent 
off  for  cash,"  ortotbe  charge  of  the  ooort  upon  it.  The  worda  are 
of  an  equivocal  character,  and  in  such  a  case,  it  is  competent  to 
prove  to  the  jury  how  thej  are  understood  by  an  usage  among 
men  engaged  in  ihe  same  dass  of  trade  withthe  plaintiff.  2  Cow- 
en  &  Hffl's  notes  to  PhiUips  on  Ey.  1418-19. 

Though  the  usage  was  not  proved,  yet  the  court  told  the  jury, 
^that  the  course  of  dealing  in  that  branch  of  trade,  in  which  the 
plaintiff  was  engaged,  was  proper  to  be  considered  by  them,  in  re- 
ferenoe  to  what  was  the  ocftMi/  agreemetU  between  the  parties,  pro- 
viding the  circumstances  attending  the  transaction  were  such  as  to 
satisfy  them,  that  the  ordinary  course  of  dealing  really  formed  the 
basis  of  the  contract  of  the  parties.** 

We  think  there  was  error  in  this  part  of  the  charge,  and  that 
it  was  eminently  calculated  to  mislead  the  jury.  A  genmul  cus- 
tom or  usage  must  be  proved  before  it  can  have  effect,  and  it  must 
be  such  a  one  as  the  law  recognises ;  and  unless  such  a  one  is  of- 
fered to  be  proved,  the  evidence  should  be  excluded ;'  and  in  this 
very  case,  if  the  offer  had  been  to  prove  just  what  appeared  on  the 
trial,  and  no  more,  the  court  would,  no  doubt  have  excluded  the 
evidence.  It  is  difficult  then  to  see  how,  ^  the  course  of  dealing 
in  that  branch  of  trade,**  in  the  language  of  the  charge,  if  an 
usage  is  not  proved,  can  be  taken  into  account  by  the  jury,  in  de- 
iennining  what  was  the  actual  contract  of  the  parties.  We  think 
the  diarge  in  effect,  is,  that  though  the  usi^  was  not  proved  so 
as  to  make  it  evidence,  tending  to  prove  a  sale  upon  an  implied 
credit  of  six  months,  yet,  still  it  was  so  £Eur  proved  that  it  might 
be  weighed  by  the  jury  in  determining  what  the  contract  was. 

If  the  evidence  does  not  prove  a  general  usage,  it  cannot  be  re- 
cdved  as  an  item  in  the  testimony,  as  tending  to  show  in  connec- 
tion with  other  testimony,  the  true  contract  of  the  parties ;  and  we 
think  the  plaintiff  was  entitled  to  a  charge,  that  the  evidence  of 
the  usage  was  not  such,  as  should  affect  him,  as  any  proof  that  the 
parties  intended  the  sale  in  question  to  be  a  credit  sale. 

The  case  of  Beime  v.  Dowdy  in  the  court  of  appeals  in  New 
York,  1  Selden  95,  has  a  close  analogy  in  principle  with  this  case, 
and  we  think,  that  case  was  well  decided. 

If  the  evidence  had  showed  that  it  had  been  the  uniform  and 
UMforied  custom  of  this  plaintiff  himself  to  sell  his  goods  upon  a 
XXTI  10 
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credit  of  six  months  ;  and  that  this  was  known  to  the  defendant^ 
at  the  time  he  purchased,  it  would  hare  heen  quite  another  ques* 
tion,  whether  this  should  have  gone  to  the  jurj,  as  evidence  tend- 
ing to  prove  an  incited  credit* 

The  charge  of  the  court  in  other  respeets,  we  see  no  objection 
to.  The  bills,  and  the  testimony  relative  to  the  meaning  of  the 
words  ^idorsed  upon  them,  was  properly  for  the  jury,  and  was 
submitted  to  them  upon  the  correct  principle. 

We  think  there  was  evid^ace  tending  to  prove  that  the  plaintiff 
might  have  been  present  at  the  time  of  the  sales  by  the  clerk, 
and  if  soy  he  could  not  complain  that  the  clerk  exceeded  his  au- 
thority. Besides,  if  not  present,  the  clerk  is  to  be  regarded  aa 
the  general  agent  of  the  plaintiff,  and  if  he  exceeded  bis  anthori- 
tf  in  selling  upon  a  credit,  the  plaintiff  must  be  bound  by  it,  if 
neither  the  defendant  nor  his  agent  was  chargeable  with  notice  of 
the  extent  of  the  authority  of  the  agent. 

For  the  reasons  assigned,  we  must  regard  it  aa  a  mi&*tiial,  and 
the  judgment  is  reversed. 


William  F.  Bki^gs  v.  Oeorge  B.  Oaks.    And  the  Sakk 
r.  Julius  H.  Bostwick. 

'Reference,    Jisue*    Landlord  and  Tenant.    Heplevin. 

Where  the  parties  mntnally  agree  npon  a  reference  of  a  suit;  by  the  practice  in 
this  State  it  is  nndentood,  that  the  enbject  matter  of  the  suit  is  referred,  with- 
out reference  to  the  form,  and  the  referee  may  decide  the  case  upon  its  merita 
upon  any  state  of  evidence,  which  could  be  admitted,  by  any  amendment,  in 
the  power  of  the  court  to  grant;  and  when  the  parties  refer  the  case,  **  to  be 
decided  according  to  law,'*  this  limitation  in  the  role  of  reference,  upon  the 
power  of  the  referee,  is  to  be  understood  to  refer  to  the  merits  of  the  case,  rath- 
er than  to  the  form  of  the  issue. 

JOavif  T.  Qunjabell^  2a  Vt  286.  JBddy  v.  Sprague,  10  Vt  216,  and  Jfaxfield  ▼.  Scott, 
17  Vt.  684,  cited  with  approbation,  as  to  the  practice  in  this  State,  in  regard  to 
the  reference  of  causes. 

Where  a  case  is  referred,  the  reference  will  not  fail,  even  where  it  appears  on  trial, 
that  the  party  has  mistaken  his  form  of  action.    Bsdfixld,  Cb.  J. 
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If  the  IftAdleid  Ibmm  fbo  stock,  with  the  Uarm,  to  « tenant,  upon  ahareft,  and  there 
is  an  actual  or  implied  contract  between  them,  that  the  yearlings  raised  from 
the  cows  upon  the  farm,  shall  be  kept  upon  the  farm  nntil  the  expiration  of  the 
term  of  the  lease;  by  this  oontract,  the  tenant^s  title  to  one-half  of  the  year- 
iings,  aa  an  indepeiMleot  and  absolute  tenant  in  common,  will  not  become  per* 
fected  until  he  has  fulfilled  his  contract;  and  any  attempt,  on  the  part  of  the 
tenant  to  dispose  of  them,  before  he  has  fulfilled  his  contract,  will  be  such  a 
wrong,  as  wiU  determine  the  tenancy  as  to  the  jeartings. 

And  the  landknrd  under  such  a  contract,  may  be  regarded  as  the  general  owner  of 
the  stock,  and  as  hating  the  paramount  title,  and  the  tenant  as  owning  one-half 
conditionally,  that  is,  when  the  term  expires,  if  he  performs  his  contract;  and 
if  tke  tenant,  without  the  ooneent  of  the  landlord,  disposes  of  the  yearlings  be- 
fore  the  term  has  expired,  and  before  he  has  fUfilled  his  contract,  the  landlord 
may  maintain  replevin  for  the  yearlings,  both  in  the  ctpit  and  dedneL 

And  where  the  contract  provides  that  the  property  shall  remain  on  the  farm  until 
the  expiration  of  the  teim  of  the  lease,  and  then  be  divided,  the  tenant  hat  no 
absolute  vested  iight  in  the  property  until  the  expiration  of  the  lease. 

Replevik  for  24  yearlings.  The  cases  were  referred  under  a 
rule  of  coaity  hj  agreement  of  the  partka,  ^tohe  decided  accord- 
log  to  law,"  to  lefereesy  who  reported  Bubslantially  the  following 
facts: 

That  the  plaintiff  owned  a  hrm  in  Richmond,  with  the  stock 
and  tools  thereon,  which  he  leased  to  one  Jonathan  and  John  G. 
Taggart  for  the  term  of  two  jears  from  April  first,  1849.  That 
the  oontfact  aa  to  the  lease  and  its  proyisions  was  a  verbal  one, 
hot  the  parties  referred  to  a  previous  written  lease  between  plain* 
tiff  and  one  Steams,  as  containing  substantially  the  terms  of  the 
tontract  between  them.  The  farm  by  the  terms  of  the  written 
lease  was  let  upon  shares,  and  said  Steams  was  to  pay  plaintiff  for 
one-half  of  the  cows,  and  the  same  were  to  remain  plaintiff's  un- 
til paid  fer,  and  none  of  the  cows  were  to  be  sold  without  the  con- 
tent of  both  parties,  and  so  with  the  butter  and  cheese  made  on 
the  farm,  &c  And  to  cultivate  the  farm  in  a  husband-like  man-» 
aer,  Sec 

That  the  terms  of  thf  written  lease  were  varied  in  some  respects 
by  a  verbal  agreement  between  the  plaintiff  and  the  Taggarts ; 
and  that  by  said  agreement,  the  plaintiff  was  to  furnish  all  the  cows 
kept  on  the  fium,  and  they  were  all  to  remain  his  property  until 
the  Ta^arts  paid  him  for  one-half  of  them.  That  the  Taggarts 
were  to  raise  twenty-five  calves  from  the  said  cows  upon  the  farm ; 
and  that  each  party  was  to  own  one-half  thereo£    That  said  T»g^ 
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garts  took  poflsession  of  the  farm  and  stock  in  April,  1849,  and 
carried  on  the  farm  under  the  lease.  The  twelve  yearlings 
in  controversj  were  calves  in  the  spring  of  1849,  irooi  the  cows 
thus  leased  by  plaintiff.  The  referees  decided  that  plaintiff  owned 
one-half  of  the  calves,^  and  that  the  Taggarts  owned  the  other  half. 

They  also  foond  that  in  the  summer  of  1849,  Jonathan  Taggart 
agreed  with  plaintiff,  that  if  he  would  assume  certain  debts  which 
they  owed,  and  would  advance  them  flour,  pork,  and  other  articles 
that  they  might  want  in  carrying  on  the  farm,  that  all  their  share 
of  the  personal  property  then  or  thereafter  to  be  raised  or  made 
on  the  farm,  should  belong  to  the  plaintiff,  and  be  held  by  him  as 
security  for  the  payment  of  whatever  balance  might  be  found  due 
from  them  to  plaintiff  on  a  full  settlement  thereafter,  including  all 
such  debts  so  assumed  and  all  advances  and  debts  accruing  there- 
after. That  the  plaintiff  thereupon  assumed  the  debts  and  made 
the  advances. 

That  the  son,  John  6.  Taggart,  was  soon  after  informed  of  the 
agreement,  and  assented  to  it,  by  remaining  on  the  farm  and  re- 
ceiving the  benefit  of  it,  without  objecting  to  the  terms  of  the 
agreement  That  when  this  agreement  was  made  the  twelve  year- 
lings, (then  calvesi)  were  on  the  farm  and  in  the  possession  of  the 
Taggarts,  and  so  remained  until  the  summer  of  1850,  when  the 
pasturage  being  insufficient,  they  were  removed  to  another  pasture 
of  the  plaintiff's,  (not  leased  to  the  Taggarts,)  where  they  remain- 
ed until  after  haying,  a  period  of  about  three  months,  when  they 
were  again  taken  back  to  the  fium  leased  to  the  said  Taggarts,* 
and  there  remained  till  John  6.  Taggart  sold  and  delivered  them 
to  one  Bennett,  about  the  4th  day  of  November,  1850. 

That  on  the  15th  day  of  August,  1850,  Jonathan  Taggart  died, 
and  in  October,  1850,  the  plaintiff  was  appointed  administrator  of 
his  estate,  and  as  such  went  into  possession  jointly  with  John  O. 
Taggart  of  said  farm  and  stock.  And  that  on  or  about  the  4th  of 
November,  1850,  the  twenty-five  yearlii^gg  being  on  the  fium, 
and  in  the  joint  possession  of  plaintiff  and  said  John  6.,  the  lat- 
ter, without  the  consent  or  knowledge  of  plaintiff,  sold  to  one  Ben- 
nett and  Shepard  the  equal  and  undivided  half  of  the  yearlings^ 
and  delivered  them  to  said  Bennett,  who,  without  the  knowledge 
or  consent  of  plainti£^  removed  them  firom  the  farm  and  diOTe 
them  to  his  own  field. 
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The  x^feroes  foimd  tliat  there  was  no  expreM  agraement)  that  ^^ 
calves  should  be  kept  on  the  fiurm,  and  not  removed  therefrom 
withoiit  the  consent  of  either  party  till  the  expiration  c£  the  lease. 
But  that  good  husbandry,  and  the  proper  and  profitable  manage- 
ment of  the  farm  and  stock,  required  that  they  should  be  raised 
and  kept  on  the  farm  till  the  expiration  of  the  lease.  And  that  it 
was  understood  between  the  parties,  that  the  twenty-five  calves 
were  to  be  raised  for  the  purpose  of  stocking  the  fiirm,  and  of  sup- 
plying with  these  calves,  the  places  of  such  animals  as  might  die 
or  be  sold  from  the  farm.  That  dierefore  there  was  an  implied 
agreement  between  the  parties,  that  the  oalves  should  be  raised 
and  kept  on  the  farm  till  the  expiration  of  the  l^ise ;  and  that  as 
between  the  plaintiff  and  said  Taggarts,  neither  party  could  re- 
move the  animals  from  the  farm  during  the  lease,  without  the  con- 
sent of  the  other. 

That  a  lew  days  after  the  sale  by  said  John  to  said  Bennett,  as 
aforesaid,  the  plaintiff  retook  possession  of  the  twenty-five  year^ 
lings,  and  drove  them  ba(^  to  the  farm ;  that  they  remained  on 
ihe  farm  in  possession  of  plaintiff  till  about  the  24th  day  of  No- 
vember, 1850,  when  said  Bennett  demanded  possession  of  them, 
which  the  plaintiff  refusing,  said  Bennett  with  force  and  violence, 
and  with  the  aid  of  a  number  of  men,  after  a  severe  contest  with 
the  plaintiff,  seised  the  cattle  and  drove  them  away ;  that  soon  af- 
ter, he  and  said  Shepard,  without  the  knowledge  or  consent  of  the 
plaintiff,  drove  them  to  Jerico,  and  sold,  not  the  moiety,  but  the 
twenty-five  yearlii^  to  the  defendant.  Oaks,  and  to  one  Bostwick ; 
that  said  Oaks  and  Bostwick  divided  the  cattle  between  them,  that 
said  Bennett  and  Shepard  sold  the  twenty-five  yearlings  for  $240, 
warranting  the  title  thereof  to  said  Oaks  and  Bostwick,  and  in  said 
^vision  Oaks,  the  defendant,  took  the  twelve  claimed  in  this  writ ; 
that  a  few  days  after,  the  plaintiff  demanded  possession  of  the  said 
twelve  yearlings  of  Oaks,  which  he  refusing,  the  plaintiff  brought 
the  present  suit  of  replevin. 

The  referees  decided  that  neither  John  G.,  nor  any  purchased 
imder  him,  had  the  right  to  take  the  yearlings  from  the  possession 
of  the  plaintiff  luid  from  the  farm,  till  the  expiration  of  the  lease 
Hiat  the  plaintiff  had  the  right  to  retain  the  possession  of  the  year- 
lings and  keep  them  on  the  farm  till  the  expiration  of  the  lease, 
and  for  that  purpose  had  the  r^hC  to  demand  them  fhnn  Oaks, 
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the  defendant,  and  that  upon  such  demand  being  made,  defendant's 
detention  of  them  was  unlawfuL 

The  countj  court  rendered  judgment  on  the  report  for  the  phiin- 
tiffl 

Exceptions  by  defendant 

Underwood  ^r  Hard  iot  defendant. 

The  contract,  between  Briggs  and  Jonathan  Taggart,  being  void 
as  to  subsequent  purchasers,  for  want  of  a  change  of  possession, 
the  plaintiff's  title  to  the  yearlings  in  question,  depends  solely  up* 
on  the  construction  and  effect  of  the  original  contract  between 
Briggs  and  the  Taggarts.  As  to  the  effect  of  that  contract,  the 
defendant  insists, 

1.  That  it  is  in  terms  and  effect  a  Uau  of  the  &rm,  and  that 
consequently  Briggs  had  no  legal  interest  in  the  products  until  ac^ 
tual  delivery.  The  written  contract  between  Steams  and  Briggs, 
which  the  referees  find  was  adopted  in  the  subsequent  contract  be- 
tween Briggs  and  the  Taggarts,  contains  all  the  technical  words 
appropriate  and  necessary  to  constitute  a  lease*  Hurdr.  DarUng^ 
14  Vt  214.  Hard  v.  J>ading,  16  Vt  877.  Naye9  Aim.  v.  Maa> 
well,  14  Vt.  14.  Hadle^  y.  iTov^fw,  24  Vt.  520.  SUwart  ¥. 
Doughty^  9  Johns.  108. 

2.  That  if  the  contract  between  Briggs  and  the  Tli^^;arts,  did 
not  amount  to  a  lease,  the  parties  thereto  were  joint  owners  of  the 
products  of  the  farm,  and  the  defendant  having  purchased  the  in- 
terest of  John  G.  Taggart  therein,  became  tenasUe  in  common  with 
the  plaintiff,  of  the  property  in  question.  C!on8equently  this  ac- 
tion cannot  be  maintained.  Putnam  v.  Wuej  1  Hill  234.  Ladd 
Y.  Billinjfs,  15  Mass.  15.  Prentice  y.  Ladd^  12  Conn.  ddl. 
Schrogkam  y.  Carter^  12  Wend.  131.  Bamee  y.  Bardett^  15  Pick. 
71.     Wil^  y.  Noyesy  12  Pick.  324. 

The  case  of  Letvis  y.  Lyman,  22  Pick.  437,  relied  upon  by  the 
plaintiff,  is  not  in  the  least  inconsistent  with  the  defence  in  this 
)  ease.    That  was  an  action  on  the  case  against  a  sheriff  for  the  de- 
fault or  misconduct  of  one  of  his  deputies,  in  attaching  and  selling 
the  tenants  interest  in  some  hay,  and  calves,  raised  under  a  con- 
ill  A  HUi^Wf  ^^^^^  similar,  in  most  respects,  to  the  contract  in  the  present  case ; 
^^*^  the  court  held  that  the  plaintiff  was  entitled  to  recover  only  such 
damages,  as  would  put  him  in  as  good  a  situation,  as  to  property. 
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as  he  would  hare  been  in,  if  the  wrongful  act  of  which  he  com- 
plained, had  not  been  oommitted  bj  the  defendant,  and  not  the 
rakte  of  <A«  ptoferty, 

Wm.  P.  Btigffs  and  Peck  ^  Bailey  for  plaintiff. 

1.  The  report  of  the  referees  is  conclusive,  and  the  court  will 
not  look  into  it,  with  the  view  to  correct  the  errors  relating  to  ques- 
tions of  law.  White  v.  White,  21  Vt.  254.  Eddy  ▼.  Spraguey 
10  Vt  216.  Davie  ▼.  Ctmpbett,  23  Vt  286.  Maxfield  v.  Scaitj 
17  Vt.  634. 

2.  The  right  of  Taggart,  the  tenant,  was  in  the  nature  of  a 
^oee  in  aeH<m,  an  inehoate  right  growing  out  of  an  executory  con- 
tract and  dependent  upon  the  ultimate  performance  of  the  contract 
Lewis  V.  Lyman^  22  Pick.  437.    Parts  v.  Vail  etal.,  IS  Vt  277. 

3.  In  every  contract  of  tenancy  of  this  kind,  the  law  upon  the 
bare  relation  of  landlord  and  tenant,  implies  an  agreement,  that 
the  tenant  is  to  carry  on  the  fium  in  a  prudent  and  husband-like 
manner.  Brtnm  v.  MarshaU,  1  Marsh  M7.  (4  £.  C.  L.  349.) 
Lewis  V.  Lyman,  22  Pick.  437. 

4.  It  is  well  established,  that  if  the  agreement,  by  which  the 
products  of  the  farm  and  stock- was  to  be  the  property  of  the  plain- 
tiff until  he  was  paid  for  the  advances  he  made,  and  the  liabilities 
he  incurred,  had  been  a  stipulation  in  the  original  contract,  the 
creditors  of  the  Taggarts  could  acquire  no  interest  in  the  property 
by  attachment     Smith  v.  Atkins,  18  Vt  461. 

This  case  differs  materially  from  an  ordinary  case  of  sale  or 
mortgage  of  personal  property  where  the  vendee  or  mortgagee 
had  no  previous  interest  in  the  property.  The  Taggarts  having 
no  interest  in  the  property,  except  by  virtue  of  the  original  con- 
tract, and  the  plaintiff  being  the  owner  of  the  farm  and  the  stock 
thereof,  in  which  the  property  in  question  is  the  issue,  was  notice 
to  the  world  of  a  paramount  interest  in  the  landlord,  and  whoever 
took  the  interest  of  Taggart,  is  bound  by  the  actual  relation  of  the 
parties  to  the  property,  and  no  change  of  possession  is  necessary. 
Griswold  v.  Smith,  10  Vt  452. 

The  opinion  of  the"  court  was  delivered  by 
Redfield,  Ch.  J.    These  two  actions  were  referred  by  rule 
of  court,  to  be  decided  according  to  law.    It  is  said  in  Davis  ▼• 
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Oampb^y  23  Vt  236^  that  this  limkationf  in  the  role  of  referaioe» 
upon  the  power  oi  the  referee,  k  to  be  referred  to  the  merits  of 
the  case,  rather  than  the  form  of  the  issue.  And  in  JSdt^  v. 
Sprague,  10  Vt.  216,  it  is  considered,  that  when  a  case  is  referred, 
the  referee  may  decide  the  case  upon  its  merits  upon  any  stale  of 
the  evidence,  which  could  be  admitted  by  any  amendment  in  the 
power  of  the  court  to  grant  The  same  rule  has  been  repeatedly 
recognized  in  other  cases,  by  this  court  We  have  not  therefore 
on  this  point  had  occasion  to  gofarHier.  But  the  caseof  MaxfiM 
y.  Seotty  17  Yt  684,  seems  to  go  the  length  of  saying  it  is  the 
subject  matter  of  the  suit  referred,  without  referenoe  to  form,  and 
that  seems  sensible  and  sound.  It  is  by  no  means  certain  that  Uie 
rule  cannot  safely  go  that  length.  I  cannot  comprehend,  why  the 
reference  should  fail,  even  where  it  appears  on  trial  that  the  party 
has  mistaken  his  form  of  action.  It  is  perfecdy  within  the  power 
of  the  court  to  allow  an  amendment  changing  the  form  of  action, 
if  the  declaration  still  describes  the  same  cause  of  action.  This 
is  every  day's  practice  in  the  English  courts,  when  it  is  desired. 
In  this  state,  be  sure,  we  have  not  commonly  allowed  such  amend- 
ments, perhaps,  on  account  of  our  attachment  law,  and  the  liability 
of  special  bail.  And  in  many  other  particulars  of  dvil  procedure 
we  are  almost  half  a  century  behind  the  courts  in  Westminster 
HalL  I  am  sorry  always  to  turn  a  party  out  of  court,  after 
his  case  is  tried,  and  e^>ecially  by  a  referee  agreed  to  by  the 
parties,  and  he  is  shown  to  have  a  just  cause  of  action,  upon  the 
merest  shadow  of  a  form  that  either  is  already,  or  is  speedily  des- 
tined to  be  exploded.  And  especially  where  repeated  decisions^ 
at  commonlaw  can  be  found,  disregarding  it  And  that  it  waa 
competent  for  the  county  court  to  have  allowed  an  amendment,  in 
this  case  changing  the  form  of  action,  will  be  seen  by  referring  to 
1  Chit.  Fl.  197.  BtOings  v.  Flighty  6  Taunton  419.  ZeanU  v. 
KMUwhiUy  1  Taunt  483,  459.  Barnes'  Notes  5.  1  Fetersdoxff 
524.  But  this  is  done  under  a  rule  to  exonerate  baiL  This  alone 
disposes  of  the  case. 

But  if  the  case  of  Lewis  v.  Lymany  22  Pick.  437  is  sonnd  law^ 
and  I  confess  myself  disposed  to  so  view  it,  I  think  there  is  no  dif* 
ficulty  in  holding,  that  the  action  of  replevin  will  lie  in  this  case. 
That  contract  was  almost  identical  with  the  present  One  would 
ahnost  believe  this  contract  was  copied  from  that  report,  its  cor- 
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lespoodeiice  is  so  remarkiMe.  And  tbe  referees  bave  found  in 
this  case  and  there  is  eyeiy  reason  to  saj^ose  the  finding  aeoord- 
ing  to  the  equity  and  justice  of  the  case  and  the  expectalion  of 
the  parties,  that  there  was  an  implied  understanding  that  these 
jearlings  should  be  kept  upon  the  &nn  till  the  expiration  of  the 
teinL  Thus  hj  the  contract  virtually,  Taggarts  title  to  one-half 
the  propert7,  as  an  independent  and  absdute  tenant  in  ooBunaiy 
would  not  become  perfected  until  they  had  fulfilled  their  contract. 
Thia  being  so^  any  attempt  to  dispose  of  them  would  be  such  a 
wrong  as  would  determine  the  tenancy.  It  has  been  held,  in 
regard  to  real  estate,  that  repudiating  the  tenancy,  by  the  tenant, 
and  denying  the  title  of  the  landlord  worked  a  forfeiture  of  the 
term,  and  would  enable  the  landlord,  to  maintain  ejectment,  at 
once.  This  is  familiar  law  in  England,  and  is  laid  down  in  all  the 
elementary  bo<^  upon  the  subject  And  it  would  be  hard  if  it 
were  not  so  here,  since  we  have  adopted  the  rule  in  this  State, 
that  afler  such  repudiation  is  made  known  to  the  landlord,  the 
statute  c£  limitation  begins  to  run  against  him,  which  is  equivalent 
to  saying  ejectment  will  lie  in  his  favor. 

And  it  is  only  applying  the  same  principle  to  personal  property 
when  we  hold  that  one  having  a  special  property  in  chattels,  for- 
feits his  interest,  by  putting  them  to  a  difierent  use  from  what  the 
contract  allows.  Swift  v.  Mosefy,  10  Yt  208.  And  here,  upon 
the  contract,  and  the  authority  of  the  case  in  22  PicL  it  seems  to 
Bs^  that  the  plaintifi*  may  justly  be  regarded  as  having  the  paxamount 
title,as  the  general  owner  of  this  stock,  and  the  Taggarts  as  own- 
ing one-half  conditionally,  i.  e.,  when  the  term  expired,  if  they 
performed  their  contract  This  construction  is  consistent  with  the 
written  contract  and  the  finding  of  the  referees,  and  is  the  only 
one  which  seems  to  reach  the  justice  of  the  case,  and  is  far  more 
in  accordance  with  sound  poli<^,  and  the  just  rights  of  the  parties, 
and  the  real  interests  of  tenants,  than  any  other.  And  in  this 
view  the  plaintiff  might  well  maintain  replevin,  both  in  the  e^jfit 
and  daineL  We  are  therefore  disposed  to  affirm  the  judgme^ 
upon  both  grounds. 

As  these  cattle  are  the  oApring  of  cattle  belonging  to  plaintiff, 
no  difficulty  arises  in  regard  to  his  properly,  on  account  of  the 
thing  not  being  in  existence  at  the  time  (^  the  contract,  as  was  held 
in  Smith  v.  Atkins,  18  Vt  461.  ^ 
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The  case  of  Burd  t.  Darling,  14  Yt.  is  in  many  of  its  features 
like  this  case,  but  not  more  so  than  Smith  t.  Atkins,  18  Yt.,  and 
in  this  case  there  was  no  written  contract  between  these  parties ; 
one  was  referred  to  only,  between  other  parties,  and  that  was  de- 
parted from  by  pard,  thus  leaving  the  whole  matter  open,  and  the 
referees  have  found  this  contract  to  have  been,  in  its  intention,  like 
that  of  Smith  v.  Atkins,  i.  e.,  that  the  property  should  remain  on 
•the  place  till  the  end  of  the  term  and  be  then  divided,  which  we 
consider  as  giving  the  tenants  no  absolute  vested  property  till 
lliat  time. 

Judgment  affirmed. 


William  P.  Bbiggs  v,  Daniel  Bennett  and  Othebs. 

Reference*  Issue.  Zcmdlard  and  Tenant    Trespass. 

Under  the  practice  in  this  state,  it  is  understood,  that  when  the  case  is  referredi  this 
will  allow  the  plaintiff  to  present  any  case,  which  he  could  have  shown  in  court, 
either  on  his  first  declaratioui  or  any  declaration,  which  it  was  competent  for 
the  court  to  allow  him  to  file. 

If  a  tenant  hy  departing  from  his  contract,  and  putting  the  property  to  a  different 
use,  is  gnilly  of  such  an  abuse  as  forfeits  his  estate,  and  reviyes  the  right  of  the 
landlord  or  genenJ  owner  to  inomediate  possession;  tiiis  will  enable  the  land- 
lord or  general  owner  to  maintain  trespass  for  any  interference  with  the  proper- 
ty by  a  stranger,  after  the  tenancy  is  so  determined^ 

Trespass  for  taking  and  driving  away  twenty-five  yearlings. 
The  case  was  referred  nnder  a  rule  of  court  to  referees,  who  re- 
ported in  substance:  That  the  plaintiff  leased  to  one  Jona- 
than and  John  G.  Taggart,  a  farm  in  Richmond,  with  the  toob 
and  stock  thereon,  for  two  years,  from  April  first,  1849,  and  refer- 
red to  a  certain  writt^i  lease  between  plaintiff  and  one  Steams. 
That  by  the  contract  between  plaintiff  and  the  Taggarts,  the  cows 
put  on  the  farm  were  to  belong  to  the  plaintiff  till  the  Taggarts 
paid  for  one  half  of  them.  That  the  Taggarts  were  to  raise  twen- 
ty-five calves  from  the  cows  on  the  farm,  each  party  to  own  one- 
half  of  them. 
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The  Taggarts  took  pomesBion  of  the  farm,  and  carried  it  on 
from  April  first,  1849,  under  the  lease ;  the  said  Jonathan  Tag^ 
gart  died  in  August,  1850,  and  in  Oetoher  the  plaintiff  was  ap- 
pdnted  adniinistrator,  and  as  such  went  into  possession  of  the 
&nn  and  stock  jointly  with  said  John  6.  Taggart,  who  was  a  son 
of  the  said  Jonathan. 

That  on  or  about  the  4th  daj  of  Norember,  1850,  the  said 
John  6.  Taggart,  withoat  the  knowledge  or  consent  of  plaintiff, 
sold  to  Bennett  and  Shepard,  two  of  the  defendants,  an  undivided 
one-half  of  the  twentj-fiye  yearlings,  which  were  calves  in  the 
spring  of  1849,  and  had  been  raised  on  the  farm  by  said  Taggarts, 
and  delivered  them  to  said  Bennett,  who  drove  them  from  the 
farm  to  his  own  field.  That  a  few  days  after  the  plaintiff  took 
possession  of  the  yearlings,  and  drove  them  back  to  the  farm,  that 
they  remained  in  the  possession  of  the  plaintiff  till  the  24th  day 
of  NoTember,  1850,  when  said  Bennett  demanded  possession  of 
them,  and  upon  plaintiff's  refusal  to  deliver  up  possession  of  them, 
said  Bennett  and  the  other  defendants,  with  force  and  violence, 
and  after  a  severe  contest  with  the  plaintiff,  took  possession  of  the 
twenty-five  yearlings,  and  beat  and  injured  the  cattle  somewhat  in 
driving  them  away,  and  drove  them  away  and  sold  them.  That 
this  taking  away  of  the  cattle  was  the  trespass  complained  of. 

The  referees  found,  that  good  husbandry,  and  the  proper  and 
profitable  management  of  the  farm  and  stock,  required  that  the 
calves  should  be  kept  and  raised  on  the  farm  till  the  expiration  of 
tiie  lease;  also  that  it  was  understood  between  the  plaintiff  and 
laid  Taggarts,  that  the  twenty-five  calves  were  to  be  raised  for 
the  purpose  of  supplying,  with  these  calves  the  places  of  such  ani- 
mals as  might  die  or  be  sold  off  the  farm,  and  for  stocking  the 
turn. 

That  though  there  was  no  express  agreement,  still  there  was  an 
implied  agreement,  and  an  obligation  between  the  parties,  that 
the  calves  should  be  raised  and  kept  on  the  farm  till  the  expira- 
tion of  the  lease ;  and  that  as  between  the  plaintiff  and  the  Tag^ 
guts,  neither  party  could  remove  the  calves  from  the  farm  dur^ 
ing  the  lease  without  the  consent  of  the  other. 

The  referees  decided  that  said  Bennett,  by  this  purchase  of 
said  John  G.,  took  the  yearlings,  subject  to  the  same  conditions 
upon  which  said  John  6.  held  them,  i.  e. :   that  they  should  re- 
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main  mpon  the  &rm  tQl  tlie  expiradon  d  the  leaae;  and  that  tak- 
ing th^  from  the  possession  of  the  plaintiff,  and  from  the  fium 
by  force,  and  against  the  will  and  resistance  of  plaintiff,  was  nil- 
lawful  and  tortious;  and  that  plaintiff  can  sustain  this  action  of 
trespass  against  the  defendants. 

For  a  more  full  statement  of  the  fiicts  in  this  suit^  see  the  ease 
of  Bngg$  y.  Ocub,  reported  in  this  Tolume. 

The  court  rendered  judgment  on  the  report  for  the  plaintiiE 
To  which  the  defendants  excepted. 

Geo,  F.  Bdmmd»{oT defendants. 

Wm.  P.  Briggs  and  Peds^  Bothy  for  plaktiff. 

The  opinion  of  the  court  was  delivered  by 

Bbdfibld,  Gh.  J.  We  are  not  aware  that  any  different  prin- 
ciple is  involved  in  this  case,  from  that  dedded  in  ih%  same 
plaintify.  Oak$. 

L  If  the  form  of  action  was  misconceived,  that  will  not  be  fiOal 
to  plaintiff's  right  to  recover  up(«  the  report  in  his  £svor,  inas- 
much as  it  was  the  case  referred,  which  will  allow  the  plaintiff  to 
present  any  case  which  he  could  have  shown  in  court,  either  on 
the  first  declaration,  or  any  which  it  was  competent  for  the  court 
to  allow  him  to  file.  And  as  the  power  of  amendment  extends 
even  to  the  changing  the  form  of  action;  if  case  is  the  properfixmof 
declaring,  it  was  competent  for  the  county  court,  to  have  allowed 
the  plaintiff  to  substitute  that  form  of  declaring. 

And  in  addition  to  that,  the  Legislature,  at  its  last  session,  en- 
acted, that  in  any  suit  for  trespass,  pending  in  any  court  in  the 
state,  the  court  might,  on  the  application  of  the  plainti£^  allow  him 
to  join  counts  in  case,  which  would  clearly  apply  to  the  present 
case.  So  that  if  we  should  reverse  the  judgment  on  the  ground 
that  such  was  not  the  law  at  the  time  of  the  judgment  in  the  coon- 
ty  court,  we  should  only  have  to  remand  the  case  for  them  to  pro- 
ceed with  it  according  to  law,  or  ourselves  enter  up  judgment  ac- 
cording to  the  existing  law. 

U.  And  according  to  the  view  taken  in  the  case  of  Oaks,  the 
tenant  John  G.  Taggart,  by  departing  from  his  contract,  and 
putting  the  property  to  a  different  use  was  guilty  of  such  an  abase, 
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9»  Sriipfik 


M  Ibiftited  his  estate,  aad  rerired  the  right  of  the  general  owner 
to  immediate  possession,  and  will  thus  enable  him  to  maintain  tres- 
pass far  any  interftrenoe  with  the  property  by  a  stranger,  after 
die  tenancy  was  determined* 
Judgment  aflbmed. 


Alahsoh  B.  SaxPABD  V.  William  P.  Bbioos. 

Sah  and  Ohang^  of  Po$8eis%a9u 

Whoo  B.  had  tesMd  »  Ana  to  T^  nd  by  n  ngnaomt  bttween  them,  B.  wm  to 
have  a  Uen  upon  the  produots  of  the  fum,  for  adTuces  made  aad  to  be  madei 
and  among  the  prodncts  of  said  fann  there  waa  a  qnantit  j  of  cheese,  which 
fliey  carried  to  a  depot,  and  left  it  with  the  agent,  to  be  sent  to  a  certain  honse 
in  Naw  Toik,  with  tiMudentaadiog  that  B^  who  owned  one-half  by  thetema 
of  the  leaae,  and  had  a  lien  apon  the  other  half  of  the  cheese  by  their  agreement, 
shodld  reoeiTe  the  money  for  all  the  cheese,  when  sold,  and  account  to  T.  for  his  part 
«f  the  saaoe  on  general  settlement  After  they  had  so  left  the  cheese,  and  on  the 
same  dfty,  T.  sold  his  Intereit  in  the  same  to  8.,  without  the  knowledge  of  B^ 
and  with  the  intention,  on  the  part  of  T.  and  S.,  to  embarrass  or  defeat  B.,  in 
enforcing  his  lien,  and  secnriz^  bis  account  against  T.j  U  iMtf  httd^  that  this 
sate  from  T.  to  S.  was  void  as  toB. 

And  where  T.  and  S.  went  to  the  property  wUoh  had  thus  been  put  into  the  cus- 
tody of  the  carrier  by  B.  and  T.,  and  looking  at  the  cheese  T.  said  to  S^  I  de- 
liver tUf  to  yon,  bat  did  not  more  the  property,  or  notify  the  agent  of  the  cai^ 
lier,  that  any  change  had  been  made  in  the  ownership  or  in  the  consignors,  U 
Mtt  heldf  that  this  was  no  change  of  possession,  and  that  it  oonld,  hare  had  no 
eObck  QpoD  B.,  eren  if  the  eootnot  had  been  ftona/A. 

This  was  aa  aotion  on  the  casoi  brought  by  the  plaintiff  to  re* 
eorer  of  the  defendant  <me4burth  part  of  the  amount  for  which  he 
lold  a  quantity  of  cheese^  raised  on  the  fSurm  leased  by  defendant 
to  one  Jonathan  and  John  6.  Taggart.  The  case  was  referred  to 
referees  under  a  rule  of  court,  who  reported  substantially  the  fid- 
lowing  facts: 

That  defendant  leased  a  ferm  in  Biohmond,  with  the  tools  and 
iloek  thereon,  finr  the  tenn  of  two  ycArs  from  April  irst^  1849,  to 
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one  Jonathan  and  John  6.  Taggart  That  the  said  Taggarts^ 
acting  under  the  lease,  made  a  quantity  of  cheese,  about  6662 
pounds,  of  which,  according  to  the  terms  of  the  lease,  thej  owned 
one-half,  and  the  defendant  the  other  half;  that  in  the  latter  part 
of  October,  1850,  Briggs,  the  defendant,  and.  John  G.  Taggart, 
(Jonathan  Taggart  being  dead,)  took  said  cheese  from  the  farm  to 
the  depot  in  Richmond,  had  it  weighed,  and  marked  B.  &  T.  for 
Briggs  and  Taggart,  and  deposited  at  said  depot,  in  the  custody 
and  care  of  the  agent  of  the  station,  with  directions  to  have  it 
sent  by  railroad  to  Jewell,  Harrison  &  Ca,  of  New  York. 

That  on  the  same  day  said  John  6.  Taggart  went  to  the  plaintiff 
and  they,  without  the  knowledge  of  the  defendant,  entered  into  the 
following  agreement:  John  G.  Taggart  drew  a  draft,  payable  at 
three  months  from  date  to  the  plaintiff  or  order,  upon  Jewell, 
Harrison  &  Co.,  for  the  amount  of  the  cheese  at  five  cents  per 
pound;  plaintiff  endorsed  the  draft,  and  it  was  discounted  at  the 
Bank  of  Burlington.  Taggart  wrote  a  letter  to  Jewell,  Harrison 
&  Co.,  informing  them  that  he  had  shipped  so  much  cheese  to 
them,  and  that  he  had  drawn  upon  them  for  half  the  amount,  and 
that  they  might  pay  Briggs,  the  defendant,  for  the  other  half. 

That  said  Taggart,  also^  sent  an  iuToice  of  the  cheese  made  out 
in  the  name  of  Briggs  and  Taggart,  but  did  not  inform  them  that 
the  cheese  was  sold  to  the  plaintiff.  Taggart  and  the  plaintiff  agreed 
that  the  money  received  from  the  Bank  should  be  left  in  the  hands 
of  a  third  person,  until  the  cheese  reached  its  destination,  but  the 
money  was  finally  paid  over  by  the  plaintiff  to  Taggart,  upon  the 
same  day  that  the  transaction  took  place. 

That  for  further  security,  it  was  agreed  between  Taggart  and 
plaintiff,  that  said  Taggart  should  deliver  the  cheese  to  the  plain- 
tiff, and  that  it  should  be  his  property  until  it  reached  its  destination, 
and  they  went  to  the  depot,  where  the  cheese  was,  and  said  Tag- 
gart showed  it  to  plaintiff,  but  the  cheese  was  not  moved,  or  its 
possession  in  any  way  changed,  nor  did  it  appear  that  any  notice 
was  given  to  the  station  agent,  or  to  the  defendant  of  any  transfer 
or  delivery  of  the  cheese  to  plaintiff;  and  the  same  afternoon  the 
cheese  was  sent  on  the  cars  towards  its  destination ;  but  Briggs, 
the  defendant,  hearing  of  the  transaction,  followed  the  cheese  to 
Burlington,  and  there  took  possession  of  it,  and  sent  it  to  another 
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firm  in  New  York,  bj  whom  it  was  sold,  and  the  prooeeda  sent  to 
the  defendant 

Taggart's  draft  on  Jewell,  Harrison  k,  Co.,  was  protested,  and 
finally  paid  bj  plaintiff,  Shepard.  That  it  also  appeared  that  there 
were  large  dealings  and  accounts  between  defendant  and  Taggart, 
that  in  the  summer  of  1849,  an  agreement  was  made  between  de- 
fendant and  Jonathan  Taggart,  by  which  the  property  then  on  the 
&nn,  or  thereafter  to  be  made  or  raised  on  it,  should  belong  to 
Briggs,  the  defendant,  or  be  held  by  him,  as  security  for  debts  as- 
sumed, and  advances  made  by  the  defendant  for  the  Taggarts,  and 
for  the  balance  that  might  be  due  defendant,  on  a  future  set- 
tlement ;  that  John  6.  Taggart  assented  to  this  agreement,  not  ex- 
pressly, but  impliedly,  by  receiving  the  benefit  of  such  agreement, 
after  having  knowledge  of  it  from  his  father,  Jonathan  Taggart, 
and  making  no  objection  to  it ;  and  that  defendant  made  advances, 
as  by  the  agreement  required ;  and  that  the  cheese  was  made  on 
the  farm  by  the  Taggarts  after  the  said  agreement  was  made. 
The  counsel  for  the  plaintiff  contended  that  the  transactions  here- 
in before  detailed,  constituted  a  sale  of  the  cheese  from  Taggart  to  the 
plaintiff,  or  of  his  (Taggart's)intere8t  in  it ;  if  not  a  sale,  then  it  consti- 
tuted a  mortgage  or  pledge.  But  the  referees  decided,  the  t  the  transac- 
tion was  not  a  sale,  nor  a  mortgage,  nor  a  pledge  bona  Jide  made 
between  them ;  but  that  it  was  a  contrivance  entered  into  between 
them,  to  enable  Taggart,  without  the  knowledge  of  defendant, 
to  obtain  the  pay  for  half  the  proceeds  of  the  dairy,  and  thus  em- 
barrass or  defeat  defendant  in  enforcing  his  /ten,  and  securing  his 
accounts  against  the  Taggarts,  &c.,  and  that  it  was  void  as  against 
defendant.  The  plaintiff  also  claimed  that  said  John  6.  Taggart, 
before  the  death  of  his  father,  Jonathan,  had  bought  said  Jona- 
than's interest  in  the  form ;  but  the  referees  found  from  the  evi- 
dence, that  said  John  6.  owned  only  one-fourth  of  the  cheese,  sub- 
ject U}  the  agreement  with  defendant  for  the  lien.  It  also  appear- 
ed that  the  defendant  was  the  administrator  of  Jonathan  Taggart^ff 
estate. 

The  County  Court,  September  Term,  1852, — Poland  J.,  pre- 
siding,— ^rendered  judgment  on  the  report  of  the  referees  for  the- 
defendant 

Exceptions  by  plaintiff. 
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Shapwdv. 


Cko.  F.  BdmmdB  for  plai&iiff. 
Peck  4r  BcdUy  for  defendant 

The  opinion  of  the  oourt  was  delivered  by 

Bedfisld,  Ch.  J.  We  are  here  presented  with  another  yaria* 
tion  of  the  many  changes,  which  seem  to  be  present  in  the  litiga- 
tion between  these  parties,  in  regard  to  the  letting  of  this  farm. 
This  plaintiff  seeks  to  recover  of  the  defendant  one-fourth  part  of 
the  amount  for  which  he  sold  a  quantity  of  cheese  raised  on  the 
farm.  The  contract  provides,  in  terms,  that  '^  neither  party  shall 
sell  the  cheese,  without  the  consent  of  the  other."  Accordingly 
both  parties  had  agreed  to  send  this  cheese  to  a  house  in  New 
York,  for  sale,  and  had  put  it  into  the  hands  of  the  carrier  for  that 
purpose,  under  a  consignment  to  this  house.  And  from  the  re- 
porty  and  the  conduct  of  Taggart,  we  suppose  the  money  for  this 
sale  was  expected  to  come  into  Briggs'  hands,  as  indemnity  for 
what  the  Taggarts  owed  him,  and  to  be  accounted  for  on  settle- 
ment,  else  we  do  not  comprehend  Taggart's  entering  into  this  ar- 
rangement with  plaintiff,  by  which  he  now  seeks  to  recover  the 
money  of  defendant,  and  which  arrangement  the  referees  say  ^  was 
not  a  sale,  nor  a  mortgage,  nor  a  pledge  bona  fde  made  between 
them ;  but  a  contrivance  entered  into  between  them,  to  enable 
Taggart,  without  Briggs'  knowledge,  to  obtain  pay  for  half  the 
proceeds  of  the  dairy,  and  thus  to  embarrass  or  defeat  Briggs  in 
enforcing  his  lien  and  securing  his  accounts  against  the  Taggarts." 
We  suppose  from  this,  that  John  G.  Taggart  expected  Briggs,  on  the 
sale  in  New  York,  to  receive  the  money,  and  to  account  for  it  on 
settlement  of  this  whole  dealing,  else  why  would  Taggart's  obtain- 
ing the  money  by  this  contrivance  embarrass  defendant  in  securing 
his  accounts ;  John  G.  Taggart,  then,  had  assented  to  Briggs'  having 
a  lien  on  the  cheese,  and  to  his  retaining  the  money*  And  the 
referees  do  not  say  that  they  found  this  assent  of  John  upon 
the  admissions  of  the  fiither,  and  to  suppose  they  did  would  be 
very  absurd,  since  John  seems  to  have  acquiesced  in  defendant's 
lien,  long  after  his  father's  death,  up  to  the  very  time  of  deposit- 
ing the  cheese  with  the  carrier  on  the  consignment  The  referees 
say  expressly  that  the  admissions  of  Jonathan  T.  were  admitted, 
because  defendant  claimed  one-fourth  of  the  property  £rom  Jona- 
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than  Taggart,  and  that  the  admiBsionfl  were  merely,  that  Briggs 
had  a  lien,  not  any  admission  or  declaration  that  John  had  assent- 
ed to  anj  such  arrangement.  This  most  have  been  found  bj  oth- 
er and  independent  evidence.  So  that  we  do  not  very  well  see 
how  these  adznissions  could  have  affected  plaintiff's  title  to  John's 
fourth  of  the  money.  And  we  suppose  he  does  not  expect  to  re- 
eover  beyond  that,  although  his  arrangement  with  John  G.  Tag- 
gart,  which  the  referees  characterize  as  a  contrivance  to  em- 
barrass defendant,  extended  to  one-half  the  cheese.  Briggs  own- 
ing one-half  clearly  in  his  own  right,  being  administrator  of  Jona- 
than Taggart,  which  would  give  him,  in  any  event,  the  control  of 
one-fourth,  and  having  a  lien  upon  John  6.  Taggart's  share,  by  his 
consent,  it  seems  to  as  very  obvious,  that  the  plamtiff 's  contriv- 
ance to  embarrass  and  defeat  him  in  these  rights,  would  have  been 
fdtogether  void,  as  to  him,  if  it  had  been  so  far  perfected  by  change 
of  possession,  as  to  be  binding  upon  others  claiming  prior  perfect- 
ed liens  upon  the  property. 

II.  But  there  was  evidently  no  sufficient  change  of  possession. 
Going  to  the  property  after  it  had  been  put  into  the  custody  of 
the  carrier,  and  looking  at  it,  and  saying,  I  deliver  this  to  you, 
without  notifying  the  agent  of  the  carrier,  that  any  change  had 
been  made  in  the  ownership  or  in  the  consignors,  is  no  change  of 
possession,  and  could  have  had  no  effect  upon  Briggs,  if  the  con- 
tract had  been  altogether  bona  fide.  But  as  it  was,  it  could  in  no 
tense  receive  the  favorable  consideration  of  any  tribunal  But 
we  have  endeavored  to  make  the  most  of  it  for  the  plaintifi^  and 
that  is  little.  We  think  the  plaintiff  acquired  no  right,  by  this 
transaction  to  recover  the  tnoney  from  defendant. 

Jo^ment  affirmed. 

XXVI  11 
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Mct>o&aId  &  Mills  t.  Eg^eston,  Barker  &  C«. 

John  McDonald  Sc  Thomas  Mills  v.  W.  Eggleston,  B* 
Babker,  H.  Y.  B.  Barkeb,  &  8.  B*  Haight. 

Partnerghip.  Power  of  one  to  hind  the  Jirm  bp  deed.  How  the 
instrument  may  he  proved^  so  ae  to  hind  ths  jwrn^  when  so  ex-' 
eeuled, 

InstmmentK  under  BCnl  may  bt  exocnted  for  many  ptirpoeeB  hy  one  partner,  which 
will  be  bindmg  on  the  firm. 

But  instnimentB  executed  in  that  manner,  in  the  absence  of  other  partners,  will 
be  binding  on  the  firm,  only  in  transactions  that  tiansier  an  interest. 

A  niere  partnership  relation  will  not  authorize  one  partner  to  execute  an  iostm* 
ment  under  seal,  wherebj  anew,  and  original  obligation  is  created,  which  wHi 
be  binding  on  the  partnership,  as  a  specialty-  debt,  or  which  can  be  enforced  hy 
the  action  of  covenant. 

But  an  instrument  of  this  character,  and  executed  in  this  manner,  may  be  ren- 
dered obligatory  by  a  preyious  parol  authority,  or  by  a  subsequent  parol  ratifi- 
cation,  and  would  in  either  event  become  the  deed  of  the  company;  and  much 
•lighter  acts  will  produce  that  effect,  where  the  subject  matter  of  the  agreement 
is  within  then*  partnership  dealings,  than  where  ii  hfis  no  couneotion  with  tfao 
business  of  the  firm. 

And  parol  testimony  is  admissible  to  prove,  that  the  instmmeDt  is  the  deed  of  the 
firm,  and  became  such  by  the  signature  of  one  partner,  in  the  name  of  the  firm, 
by  showing  a  previous  authority  for  that  purpose  resting  in  parol,  or  that  they 
were  present  at  the  time,  or  subsequently  ratified  the  same  either  expressly  or 
fanpliedly,  and  this  implication  may  be  drawn  frofok  the  conduct  of  the  partuers, 
or  the  coarse  of  dealing  by  the  Arm. 

And  where  the  evidence,  though  rusting  in  parel,  tends  to  prove  this  in  whole  or  part. 
It  should  00  to  the  jury  as  tending  to  provuthe  execution  of  the  instruoMUt. 

Action  cf  covenant.  Plea,  non  estfactumy  and  trial  bj  jnrj- 
On  trial  the  plaintiffs  introdaccd  the  following  deed :  **  Articles 
^of  agreement  made  this  16th  day  of  May,  A.  D.  1846,  bj  and 
*<  between  John  McDonald  and  Thomas  Mills  of  the  one  part,  and 
^Eggleston,  Barker  &  Co.  of  thosecond  part:  Witnesseth,  That 
<'  for  and  in  consideration  c^  the  payments  and  covenants  herein* 
"  afler  mentioned  to  be  made  and  performed  by  said  parties  of  the 
'<  second  part,  the  said  parties  of  the  fimt  part  do  hereby  prom- 
^  ise  and  agree  to  execute,  construct  and  finish  in  every  respect,  in 
^  the  most  substantial  and  workman-like  manner,  and  to  the  satis- 
**  &ction  and  acceptance  of  the  engineer  of  the  Vermont  Central 


DECBHBER  TSBM,  1858.  15S 

HoDooald  «  Jfills  «.  Egg^MloD,  BwrlDer  A  Co. 

^  Baifawid  Oompany,  the  gndiBg  and  ansoniy  of  the  Vermont 
**  Centnd  Bailroad,  ^n  sections  No.  ooe  and  twoof  tlie  first  divis- 
^  ion,  now  wder  charge  of  Beckwkh,  engineer.  And  the  said 
^  grading  and  mason  voxk  shall  be  made  and  completed  as  describ* 
^  ed  in  the  £»UowiBg  spedfioations,  <m  or  befbro  the  first  day  of  Ju* 
**ly,A.D.  1847,'' 

[Here  follow  the  printed  specifications,  dccj 
The  contract  then  proceeds  in  writing : 

^  1 1  is  vnderstood  and  agreed,  that  payment  shall  foe  made  to  the 
^  parties  of  the  first  part,  at  such  times  only  as  payments  are  re* 
^  oeived  lor  estimates  amde  upon  said  wock. 

''This  contract  shall  take  effect  and  be  in  fiill  force  ftom  andaf- 
^  ter  the  26th  day  of  Mi^  instant,  it  being  understood  that  all 
^  work  done  and  estimated  up  to  the  said  25th  instant,  is  to  be 
^  paid  for  and  settled  agreeably  to  a  former  contract  entered  into 
^  between  the  parties  of  the  second  part  and  tSamuel  R.  and  Hen- 
^  ry  A.  Brown,  on  the  third  day  of  January,  1846. 

*^  In  witness  whereof  we  have  hereunto  set  our  hands  and  seals 
« this  l€th  day  of  May,  A.  D.  1846.'' 

(Signed,)  ^  Eo«s,e8ton,  Barker  &  Co. 

by  B.  Barker,"  (Seal) 

^'JoHK  McDoKALD,"  (Seal) 
''Thomas  Mills."  (Seal) 
To  prove  the  execntioi)  of  this  deed,  the  plaintifis  introduced,  as 
»  witness,  one  Loomis  Palmer,  who  testified  that  William  Eggles- 
ton,  Benajah  Barker,  Henry  V.  B.  Barker  and  Storm  B.  Haight, 
the  defendants,  were  partners,  that  they  took  a  contract  of  S.  F. 
Belknap  in  the  fall  of  1845,  to  make  the  Central  Railroad  from 
the  mouith  of  Dog  River  west  to  Lake  Champlain,  that  they  com- 
menced business  in  the  whiter  after,  and  that  the  witness  was  em- 
ployed by  them,  as  clerk  and  cashier,  and  had  the  maosgement  of 
their  account  books  and  money  concerns,  received  of  said  Belknap 
the  money  on  the  monthly  estimates,  and  paid  out  the  same  from 
December,  1845,  to  August,  1846,  and  kept  the  accounts,  contracts 
and  papers  of  the  firm  at  his  office  in  Montpelier.  Hiat  the  Bar- 
kers, Height,  and  witness  came  to  Burlington,  on  the  25th  day  of 
Maj,  1846,  for  the  purpose  of  sub-letting  sections  1  and  2,  to  the 
plaintiffs ;  that  they  were  negotiating  until  the  26th  day  of  May, 
when  the  terms  of  (he  contract  were  4^;reed  upon,  and  the  witness 
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filled  oat  the  paper  produced,  at  the  American  Hotel  in  said  Bur* 
lington ;  and  that  B.  Barker  signed  the  same  for  the  firm  in  the 
presence  of  the  witness,  hut  that  he  did  not  see  the  other  signa- 
tures put  to  the  said  paper,  it  being  done  afterwards.  That  H. 
y.  B.  Barker  and  S.  R.  Haight  were  about  the  house,  and  that 
witness  has  no  doubt  they  knew  the  contract  was  signed,  but  that 
he  does  not  know  that  thej  were  in  the  room  when  B.  Barker 
signed  the  paper. 

That  there  was  a  duplicate  of  the  paper  made,  which  the  wit- 
ness took  and  kept  in  his  office  in  Montpelier ;  that  defendants,  H. 
Y.  B.  Barker  and  Haight  never  had  much  to  do  about  the  office. 
That  it  was  the  custom  of  witness,  when  he  filled  out  a  contract 
to  put  seals  to  it.  That  defendant,  Eggleston,  resided  in  Albany, 
New  York,  and  that  witness  never  saw  him  in  Vermont,  but  once 
or  twice ;  once  in  the  fore  part,  and  once  in  the  latter  partof  Julj, 
1846 ;  that  there  was  some  difficulty,  and  witness  wrote  to  him  to 
come,  and  he  came  to  Montpelier,  and  with  witness  and  one  or  two 
of  the  other  partners  looked  over  the  concerns  of  the  company, 
and  witness  made  such  explanations  as  were  required  of  him. 

That  the  duplicate  paper  or  contract  was  among  the  papers,  at 
the  office  in  Montpelier,  at  the  time  of  this  looking  over  by  the  de- 
fendants ;  and  that  after  looking  over,  defendants  then  present,  with 
witness,  came  down  the  line  of  the  Railroad  to  Burlington. 

That  the  plaintifife  went  to  work  on  sections  one  and  two,  and 
ibelieves  defendants  went  on  to  those  sections,  when  they  came  down 
the  road  to  Burlington ;  that  witness  received  the  money  paid  by 
said  Belknap  for  the  work  done  by  plaintiffs  under  the  contract, 
iand  paid  the  plaintiffs.  That  witness  made  the  form  of  the  con- 
tract, and  submitted  it  to  said  Haight  and  B.  Barker,  and  then 
caused  it  to  be  printed ;  and  that  the  other  contracts  made  by  the 
defendants  sub-letting  the  work,  were  generally  in  the  same  form 
and  signed  by  B.  Barker,  in  the  same  way  as  this.  That  witness 
made  out  a  statement  of  all  the  concerns  of  the  company  up  to 
Ihe  first  of  July,  1846,  thinks  it  was  after  Eggleston  was  at  Bur- 
lington, and  that  he  sent  one  of  them  to  Eggleston,  but  does  not 
know  that  he  ever  received  it,  does  not  know  that  Eggleston  ever 
took  any  active  part  in  conducting  the  business  of  the  company, 
except  as  before  stated. 

The  counsel  for  the  plaintiffs  informed  the  court  that  they  had 


DECEMBER  TERM,  1858.  157 

McDonald  &  Mills  9.  Eggleston,  Barker  &  Co. 

put  in  all  their  testimonj  in  support  of  the  general  issue  on  their 
part 

The  counsel  for  defendants  insisted,  that  there  was  no  legal  evi- 
dence tending  to  prove  that  tl^e  paper  produced  was  the  joint  deed 
of  the  defendants. 

The  court,  March  Term,  1853, — PiekiPoint,  J.,  presiding, — so 
decided,  and  directed  the  jury  to  return  a  verdict  that  the  writing 
was  not  the  deed  of  the  defendants.  To  this  decision  and  direction 
to  the  juiy,  the  plaintiffi  excepted. 

Underwood  S^  Hard  and  TT.  W,  Peck  for  plaintiffs. 

I.  When  a  contract  is  within  the  ordinary  scope  of  a  partner- 
ship, or  relating  to  its  affairs,  and  there  are  no  statutory  regulations 
on  the  subject,  a  partner  may  execute  it  under  seal  for  and  in  the 
name  of  his  firm,  and  his  authority  be  by  parol,  provided  it  is  spe* 
dally  given  for  the  purpose.  The  proof  of  the  authority  may  be 
express  or  implied,  and  may  be  antecedent  consent  or  ratification. 

The  rule  that  the  power  must  be  under  seal,  is  purely  technical 
and  embarrassing  to  commercial  relations,  and  therefore  is  not  ap- 
plicable to  partnerships.  Coke  Lit.  281.  Case  in  year  books, 
stated  in  Cady^,  Shepherd^  11  Pick.  400.  Lovelace's  case  TV. 
Jones  R.  268,  stated  in  Baitt  v.  BunstervtUe,  4  T.  R.  818.  JBrit- 
tm  v.  Burton,  1  Chit  707.  U.  S.  v.  Agtley  et  al.,  8  Wash.  510, 
511.  4  Wash.  C.  C.  471.  HaUey  et  al.  v.  Whitney  et  al,  A  Ma- 
son  281-2.  Ludlow  v.  Simonds  et  al,  2  Cains'  Cas.  affirming  the 
doctrine  in  Bodl  v.  BunsterviUe,  and  in  Lovelace's  case.  McLckay 
y.  Bioodgoodj  9  Johns.  285.  RandaU  v.  Van  Vetchen,  19  Johns. 
60.     Skinner  v.  Bayton,  19  Johns.  518.     Smith  v.  Kerr,  8  Comst. 

144.     Greene  v.  Seton,  1  Hall,  262.     VanBusen  v.  B ,  18 

Kck.  229.  Swan  v.  Stedmcm,  4  Met  548.  Fitchom  v.  Boyer^ 
3  Watts  159.  Bond  v.  Aitkin,  6  Watts  &  S.  165.  Story  on  Part 
S  120, 122.    8  Kent's  Com.  47--8.     ColL  on  Part.  §  465,  467. 

n.  Upon  the  principle  of  all  the  cases,  the  parol  authority  suf- 
fices, if  it  specially  embraces  the  contract  in  question.  If  it  con- 
dsts  in  subsequent  eoiisent  it  is  immaterial  whether  it  rests  upon 
actual  knowledge  of  the  execution  of  the  contract,  or  reasonable 
belief  that  the  contract  has  been  so  executed. 

Upon  the  authority  of  Greene  v.-  Seton,  the  authority  may  be 
general,  especially  for  that  mode  of  execution,  provided  it  be  addi- 
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tional  to  the  anthoritj  conferred  by  the  partnerBhip  itself,  and  is 
devisable  in  like  manner.  In  either  of  these  views  the  evidence 
in  this  case  tended  to  show  &  special  parol  authority  to  execute  un- 
der seal. 

/ 

Phelps  4*  Chittenden  for  defendants. 

Eggleston  did  not  execute  the  contract  declared  on,  nor  author- 
ize its  execution  by  his  partners* 

A  partner  cannot  bind  his  firm,  by  executing  a  sealed  instrument 
in  their  name,  unless  the  others  are  present  and  assenting,  or  have 
given  previous  authority  by  deed.  Ball  v.  Dunstervillej  d  Term 
R.  313.  Harrieon  v.  Jackson,  7  Term  R.  207.  Williams  v. 
Walshy,  4  Esp.  Rep.  220.  3  Eng.  Com.  Law  54.  1  Montague 
on  Partnership  42.  Mackay  v.  Bhodgood,  9  Johns.  285.  Mc^ 
Bride  v.  Hagar,  1  Wend.  326,  334,  337.  Mood  v.  Goodrichy  9 
Wend.  68.    Same  Case,  12  Wend.  525. 

And  where  a  subsequent  parol  ratification  by  the  absent  partner, 
is  held  effectual,  it  binds  him  as  upon  a  parol  execution  of  the 
contract  only,  and  does  not  render  him  liable,  in  an  action  of  cov- 
enant. He  is  held  to  adopt  the  contract  and  not  the  seal.  White 
V.  Cayler,  6  Term  176.  Bank  of  Columbia  y.  Patterson,!  Cranch 
299.  BandaU  v.  Van  Vechten,  19  Johns.  60.  Skinner  v.  Ik^ 
ton,  19  Johns.  513.  Bvans  v.  Wells,  22  Wend.  340.  Lawrence 
V.  Taylor,  5  HiU  113.  Worrell  v.  Mann,  1  Selden  229.  Damon 
V.  Grandy,  2  Pick.  352.  This  principle  is  well  settled  and  rests 
upon  obvious  and  forcible  reasons.  It  cannot  be  departed  trook 
with  safety,  and  can  never  work  injustice. 

There  are  some  American  cases,  where  the  subsequent  parol  rat* 
ification  is  held  an  adoption  of  the  seal  and  su^lcient  to  render  the 
party  liable  in  covenant  These  cases  are  opposed  to  the  current 
of  authorities,  and  cannot  be  sustained  upon  principle.  Most  of 
them,  however,  are  distinguishable  from  the  present  case. 

But  even  these  cases,  (as  do  all  which  treat  a  subsequent  ratifi- 
cation as  efifectual  for  any  purpose,)  hold  that  the  adoption  of  the 
contract  by  the  partner  sought  to  be  charged,  must  be  distinct,  un- 
equivocal and  upon  full  knowledge ;  and  were  probably  induced 
by  very  strong  instances  of  sueh  recognition  and  assent. 

In  the  present  case  the  evidence  has  not  the  least  tendency  to 
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8how  ti^t  Eggleston  over  knew  of  the  existenoe  of  tho  oontxact, 
and  much  leas  that  he  ever  adopted  it,  or  ratified  it  ae  his  own. 

It  18  not  pretended  Uiat  the  statement  made  out  by  Pahner, 
even  if  it  erer  reached  Eggle^ton,  contained  any  allusion  to  this 
oootrad  or  the  manner  of  its  execution. 

The  o^nion  of  the  court  was  deliyered  \>j 

IsHAMy  J.  This  action  is  in  coyenant  The  questions  in  the 
ease  arise  under  the  plea  of  non  est  fof^um^  which  puts  in  issue 
the  execution  of  the  instrument  on  which  the  action  is  brought 
The  agreement  Was  signed  and  sealed,  in  the  name  of  Eggleston, 
Barker  &  Co.,  by  B.  Barker,  one  of  the  firm.  It  is  insisted  that 
he  had  no  authority  as  a  partner  to  execute  the  instrument  in  that 
manner ;  that  it  is  not  binding  on  those  partners,  who  were  absent 
at  the  time,  and  who  had  not  previously  assented  to  its  execution ; 
and  that  no  testimony  was  introduced,  tending  to  show  a  subse- 
quent ratification  of  its  execution,  by  the  absent  members  of  the 
firm,  sufficient  to  render  it  their  deed. 

We  learn  from  the  case  that  the  defendants  were  the  persons 
eranpoeing  the  firm  of  Eggleston,  Barker  k,  Co.,  and  that  in  the 
fidl  of  1845,  they  contracted  with  Mr.  Belknap  to  construct  the 
Vermont  Central  Railroad,  from  the  mouth  of  Dog  River  to 
Lake  Champlain.  The  first  and  second  eections  of  the  itwd  were 
afterwards  sub-let  by  the  defendants  to  the  plaintiffs,  for  construc- 
tion. It  is  obvious,  therefore,  that  the  subject  matter  of  this 
agreement,  on  the  part  of  the  defendants,  was  within  the  scope  of 
their  partnership  business,  and  that  this  agreement  was  made,  to 
cany  into  effect  the  object  for  which  their  relation  as  partners  was 
formed,  and  to  insure,  to  that  extent,  the  performance  of  that 
contract,  which  they  were  under  obligations  with  Mr.  Belknap  to 
execute.  It  is  unquestionably  necessary  for  the  plaintiffs  to  show 
those  fiicts,  which  will  render  this  instrument  the  deed  of  all  the 
defendants ;  otherwise  this  joint  action  of  covenani;  cannot  be  sus- 
tained. 

At  common  law,  one  partner  could  not  charge  the  firm,  by 
deed,  with  a  debt  or  other  obligation,  even  in  commercial  dealings, 
withoot  a  prior  authority,  under  seal,  for  that  purpose.  Neither 
could  such  an  instrument  bo  subsequently  ratified,  so  as  to  make  it 
the  deed  of  the  company,  except  by  an  instrument,  under  seal* 
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Biarrison  v.  Jackson^  7  Term  207.  Holt  N.  P.  C.  141.  Smith's 
Men  Law  68.  1  Azner.  Lead.  Cas.  446  note.  The  reason  for 
this  rule  is  founded  on  principles  of  English  law,  which  do  not 
exist  in  this  state ;  that  such  a  power  would  enable  one  partner  to 
give  a  favorite  creditor  a  lien  on  the  real  estate  of  the  partners, 
and,  consequently,  a  preference  over  the  simple  contract  creditors 
of  the  firm.  Though  this  reason  for  that  rule  does  not  exist  in 
this  state,  the  general  principle  has  been,  and  is  recognized  and 
sustained.  The  strictness  of  this  rule,  however,  has  been  greatly 
relaxed,  to  suit  the  exigencies  of  partnerships,  and  commercial  as- 
sociations, and  by  later  authorities  in  England,  and  in  this  coun- 
try, instruments  under  seal  may  be  executed  for  many  purposes  by 
one  partner,  which  will  be  binding  on  the  firm.  Thus  one  part- 
ner may  release,  under  seal,  an  obligation  or  debt  due  the  firm;  1 
Wend.  32  6.  7  N.  Hamp.  550.  Or  execute  a  power  of  attorney,  un- 
der seal,  to  another,  for  that  purpose.  WeBs  v.  Bvans  20  Wend. 
251.  S.  C.  22  Wend.  825.  It  has  been  held  '<ihat  when  a  seal 
'<  is  not  essential  to  the  nature  of  the  contract,  and  will  not  change 
''or  vary  the  liability,  the  addition  of  a  seal  will  not  vitiate  it; 
*'  and  when  an  act  is  done,  which  one  partner  may  do  without 
**  deed,  it  is  not  less  effectual,  that  it  is  done  by  deed."  On  this 
subject  Justice  Story  has  remarked,  Story  on  Part  f  122,  ''that 
"  in  eases  where  the  contract  would  have  .been  binding,  if  made 
"  without  a  deed,  there  does  not  seem  to  be  any  solid  reason  why 
^  the  act,  when  done,  should  be  vitiated  by  being  under  the  signa- 
*^  ture  and  seal  of  the  firm."  That  this  agreement  would  have 
been  obligatory  if  it  had  been  executed  as  a  simple  contract,  and 
not  under  seal,  there  can  be  no  doubt,  for  it  was  made  to  advance 
their  partnership  interests,  and  in  the  benefits  derived  irom  it  they 
have  participated. 

We  think,  however,  that  principle  does  not  apply  to  a  case 
of  this  character.  The  doctrine  seems  to  be  established  that  an 
instrument  executed  in  that  manner,  in  the  absence  of  other  part- 
ners, will  be  binding  on  the  firm,  only  in  transactions  that  transfer 
an  interest.  Thus  in  Milton  v.  MaaheTy  7  Met.  244,  it  was  held 
that  a  mortgage  of  personal  property  need  not  be  under  seal,  and 
that  a  mortgage  of  that  character  is  not  vitiated,  by  one  partner 
affixing  a  seal  to  the  instrument.  The  same  principle  is  sustain- 
ed in  1  Met.  515.    2  Stewart  280.    1  Amer.  Lead.  Cas.  447,  and 
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cases  cited.  The  roley  however,  is  of  long  standing,  and  folly  sus- 
tained bj  the  authorities,  that  a  mere  pattnerMp  relation  foiU 
not  anthorize  one  partner  to  execute  an  instniinent,  under  seal, 
wherebj  a  new  and  original  obligation  is  created  which  will  be 
binding  on  the  company,  as  a  specialty  debt,  or  which  can  be  en- 
forced by  the  action  of  covenant  If  the  case,  therefore,  is  made 
to  rest  on  the  circumstances  which  took  place  at  the  time  the  instru- 
ment was  signed  by  B.  Barker,  we  do  nq^see  how  it  can  be  bus- 
''  tained  as  the  deed  of  all  the  defendants.  (  We  have  no  doubt,  how- 
.'  ever,  that  an  instrument  of  this  character,  executed  in  this  man- 
ner, may  be  rendered  obligatory  by  a  previous  parol  authority,  or 
by  a  subsequent  parol  ratification :  and  in  either  event,  the  instru- 
ment will  become  the  deed  of  the  company ;  and  that  much  slight- 
er acts  will  produce  that  effect,  where  the  subject  matter  of  the 
agreement  is  within  their  partnership  dealings,  than  it  will,  where 
it  has  no  connection  with  the  business  of  the  firm,  and  from 
which  they  are  to  derive  no  benefit  In  the  case  of  BaU  v.  Dun^ 
tterviUey  4  Term  did,  it  was  held  that  if  the  partners  were  all  pre- 
sent, when  one  of  their  number  signed  the  instrument  in  the  part- 
nership name,  and  affixed  thereto  a  seal,  it  became  the  deed  of  alL 
The  authority  fi»r  the  execution  of  that  deed  #as  not  under  seal, 
but  rested  in  parol ;  that  is,  parol  testimony  was  admitted  to  prove 
the  presence  of  the  partners  at  the  time  of  its  execution,  and  that 
circumstance  was  treated,  not  only  as  an  adoption  of  the  signature, 
but  of  the  seal,  so  as  to  render  it  the  deed  of  the  firm,  upon  which 
covenant  was  sustained.  If  parol  testimony  is  admissible  to  prove 
an  authority  from  that  source,  it  is  equally  so  to  prove  other  cir- 
comstanoes,  showing  their  assent  to  such  an  execution  of  the  in- 
strument The  actual  presence  of  aU  the  partners  may  perhaps 
afford  more  satisfactory  evidence  of  their  assent,  than  other  dr- 
enmstances  which  may  exist ;  but  that  affects,  simply,  the  credibil- 
ity of  the  testimony,  not  its  competency.  If  parol  testimony  is 
admissible  in  one  case,  it  is  in  the  other.  If  a  power  of  attorney 
under  seal,  can  be  dispensed  with  in  one  instance,  it  may  in  the 
other,  also.  This  view  of  the  subject  is  taken  by  Wilbx,  J.,  in 
.  Cadff  V.  Shepherdy  11  Pick.  405  in  which  he  remarks  ^  that  in  the 
^  case  of  Ball  v.  DvntterviUe,  importance  was  attached  to  the  dr- 
«•  cnmstance,  that  both  partners  were  present  when  the  deed  was 
^  executed ;  and  it  may  be  important,  as  being  the  most  satis&o- 
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^'tory  proof  of  the  assent  of  the  moii'^ubaeribing  partiier;  hu  in 
^no  other  respect  does  it  appear  to  he  maUrial** 

J£  a  previous  authority,  resting  in  parol,  will  render  the  instro- 
ment  binding  on  the  firm,  as  a  deed,  it  follows  that  a  subsequent 
ratification  of  the  instruinent  may  be  proved  by  circumstances  rest* 
ing  in  parol ;  for  no  greater  authority  is  requisite  to  ratify  an  in^ 
strument,  than  is  require^  to  execute  it  The  power  that  can 
create,  can  legally  ratify  J  This  conclusion  has  been  drawn  and 
sustained  wherever  the  case  of  Ball  v.  DwuterviUe  has  been  re* 
cognized  and  adopted,  particularly  by  the  courts  in  this  country. 
Chancellor  Kent,  3  Kent's  Com.  51,  has  reviewed  the  cases  on 
this  subject  both  in  England  and  this  country,  and  he  observes, 
"  that  an  absent  partner  may  be  bound  by  a  deed  executed  on  be- 
^  half  of  the  firm  by  his  copartner,  provided  there  be  either  a  pre- 
^  vious  parol  authority,  or  a  subsequent  parol  adoption  of  the  act; 
<<  and  that  such  ratification  amounts  in  judgment  of  law,  to  an  ex- 
^'  t  cution  of  the  deed  by  all  the  partners,  though  executed  by  one 
"  <  nly."  The  ratification  does  not  make  a  verbal  or  simple  con* 
ti..ot  merely,  for  it  is  an  adoption  by  the  party  of  the  signature 
.  id  seal  affixed  to  the  name  of  the  firuL  In  Collyei^s  Treatise 
■ii  Partnerships  §  467,  it  is  said  '^  that  the  American  cases  have 
'  gone  farther  than  those  in  England  in  relaxing  the  former  strict* 
^*  ness  of  the  law,  and  that  it  is  well  settled  in  the  United  States, 
"  that  an  absent  partner  may  be  bound  by  a  deed  executed  on  be- 
^  half  of  a  firm  by  his  cc^mrtner,  provided  there  be  eith^  a  parol 
<<  authority,  or  a  subsequent  parol  adoption  of  the  act''  (  The  rule 
is  also  sustained  in  1  Amer.  Lead.  Cas.  446,  in  which  it  is  re- 
marked ^  that  it  is  settled,  after  a  thorough  investigation  of  the 
^  cases,  that  a  partner  may  bind  his  copartner  by  an  agreement 
^'  under  seal,  in  the  name  of  the  firm,  provided  the  copartner  as- 
«  sents  to  the  contract,  previously  to  its  execution,  or  afterwards 
^ratifies  and  adopts  it;  and  this  assent  or  adoption  may  be  by 
^  parol,  and  need  not  be  express  and  special,  but  may  be  impUed 
*^Jrom  the  conduct  of  the  other  partner,  or  the  course  of  dealing 
^*by  thefirmT  Swany.  Stedman^  4z  lief >.  548.  Bond  v.  Aitken, 
6  Watts  &  Serg.  165.  Pike  v.  Bacon  21  Maine  280.  Atrst  v. 
Both^4:  Wash.  471.  *  1  Brack.  462,  by  Marshall,  Ch.  J.  /We  are 
satisfied,  that  parol  evidence  is  admissible,  to  prove  that  this  in- 
strument is  the  deed  of  the  defendants,  and  became  such  by  the 
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dgnatar^  of  one  partner^  in  the  name  of  the  finn,  Lj  sLowing  a 
previotts  anthoritj  for  that  purpose,  resting  in  parol,  or  that  they 
were  present  at  the  time,  or  snbaeqnentlj  ratified  the  same,  either 
expressly  or  impliedly,  and  that  this  impfication  may  be  drawn 
from  the  condnct  of  the  partners,  or  the  coarse  of  dealing  by  the  / 
finn«  '^^ 

The  court  directed  a  verdict  for  the  defendants,  thereby  treat- 
iog  the  evidence  introduced  as  having  no  tendency  to  show  a  sub* 
sequent  ratification  of  the  instrument,  and  as  being  incompetent  to 
be  taken  into  consideration  by  the  jnry.  In  relation  to  H.  Y.  B« 
Barker,  and  Mr.  Haight,  both  of  whom,  it  appears  from  the  case, 
were  about  the  house  at  the  time  the  instrument  was  executed, 
and  who  came  there  for  that  purpose,  there  can  be  no  doubt,  that 
those  drcnmstances  should  go  to  the  jnry  as  evidence  of  their  assent 
to  its  execution ;  as  to  them,  the  case  in  its  facts  seems  to  fall  with- 
in that  of  JBaU  v.  DuniUrv%Qe»  In  relation  to  Mr.  Eggleston,  the 
remaining  partner,  more  difficulty  exists.  It  does  not  appear  that 
he  had  ever  been  in  that  vicinity  previous  to  July,  1846,  about  two 
months  after  this  instrument  was  executed.  In  consequence  of 
some  difilculties  in  the  afifdrs  of  the  company,  he  was  sent  for,  and 
eame  to  the  office  of  the  company  at  Montpelier  on  that  account 
On  that  occasion,  he  was  led  to  the  examination  of  the  affairs  of 
&e  company,  its  liabilities  and  resources  \  to  the  examination  of 
the  money  which  was  received  firom  Mr.  Belknap,  under  their 
contract^  and  to  its  expenditure  by  them  in  the  construction  of  the 
road.  As  these  plaintiffs  were  then  employed  in  constructing 
their  part  of  the  road,  and  naturally  would  be  entitled  to  the 
amount  due  them  on  the  monthly  estimates,  it  is  not  unreasonable 
to  conclude  that  Mr.  Eggleston,  in  seeing  to  the  expenditures  of 
the  company,  became  ii^ormed  of  the  contract  made  with  the 
plaintiffs  for  the  construction  of  those  sections  of  the  road.  The 
duplicate  of  this  instrument  was  among  the  papers  in  the  office. 
After  that  examination  they  went  to  Burlington,  on  the  line  of  the 
road,  and  on  the  sections  where  the  plaintiffs  were  at  work.  A 
statement  of  the  affairs  of  the  company  was  sent  to  him  by  mail, 
soon  after  his  return  to  Albany,  and  the  legal  presumption  is,  that 
it  was  received.  It  is  true,  that  all  this  may  exist,  and  he  not 
know  that  this  contract  was  executed  by  deed;  yet,  they  are  very 
consistent  with  his  examination  of  that  agreement,  and  his  kiiowl«- 
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edge  of  its  provigions.  The  qaestion  now  is,  not  whether  the 
testimony  is  sufficient,  but  whether  those  circumstances  have  a 
tendency  to  show  such  knowledge,  and  that  no  objections  were 
made  to  its  execution  in  that  form.  Of  this  the  jury  are  to  judge, 
and  draw  their  own  conclusions.  If  those  circumstances  have  such 
a  tendency,  they  should  not  have  been  taken  from  the  considera^ 
tion  of  the  jury.  We  think  the  plaintiffs  were  entitled  to  have 
that  testimony  submitted  to  the  jury,  as  having  a  legal  tendency, 
in  proof  of  the  issue  formed  in  the  case. 

The  judgment  of  the  County  Court  must  be  reversed,  and  the 
case  remanded. 


TTdnet  H.  Pekkiiiak  and  Thomas  Mills  v.  William  B. 
MuNSON  AND  Lemuel  B.  Platt. 

[br  Ghaitcbrt.] 

Where  A.  B.  G.  and  D.  entered  into  a  contract  or  mntnal  agreement,  to  purchase 
a  certain  patent,  and  by  the  terms  of  the  contract,  they  were  each  to  pay  but 
one-foorth  of  the  amount  paid  for  the  patent,  and  all  were  to  share  in  making 
that  payment,  so  that  one  should  pay  no  more  than  the  other;  and  C.  and  D.,  by 
an  arrangement  with  the  vendor  o^  tiie  patent,  paid  little  or  nothing,  but  the 
sum  actually  paid  was  taken  from  A.  and  B.,  they  at  the  time  supposing,  that 
they  were  paying  no  more  than  C.  and  D.,  U  wa$  held,  that  this  was  fraudulent 
upon  A.  and  B.,  and  that  upon  an  accounting  in  relation  to  this  matter,  A.  and 
B.  should  charge  0.  and  D.  with  an  equal  proportion  of  the  money,  which  they 
had  paid,  so  that  in  the  purehaseof  said  patent,  both  C.  and  D.  shall  pay  as 
much  for  thehr  interest  In  the  same,  as  A.  and  B.  pay  for  their  interest  in  said 
patent 

It  was  also  AeU^  that  thoQc^  the  mere  act,  of  couTeytog  to  each  of  the  parties  an 
undivided  interest  in  the  patent  so  purchased  by  A.  B.  C.  and  D.,  did  not  cre- 
ate among  them  the  relation  of  partners,  yet,  when  they,  after  that  purchase 
was  made,  agreed  to  convert  thehr  separate  rights  into  a  common  interest^  for 
the  purpose  of  selling  the  patent,  and  agreed  to  divide  the  net  proceeds  equally 
between  them,  a  partnership  was  created,  and  such  a  relation  Uien  existed,  that 
each  had  the  right  to  call  the  others  to  account  for  the  avails  they  respectively 
had  received. 

Appeal  fiN>m  the  coart  of  chancery.    The  orators  set  forth  in 
their  bill;  that  in  September,  1841,  the  said  Thomas  Mills,  one  of 
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the  oratOTS,  purchased  a  certain  patent  right,  or  the  ezdusive  right 
under  a  certain  patent,  to  make,  use  and  vend  a  certain  stump  roa- 
chine,  within  the  town  of  Colchester.  That  afterwards  the  said 
Mills  and  said  Udney  H.  Penniman,  and  one  William  B.  Munson, 
of  said  Colchester,  agreed  mutually  to  buy  the  exclusive  right  un« 
der  said  patent  for  the  residue  of  the  oountj  of  Chittenden,  each 
to  pay  one  equal  proportion  of  said  purchase  money,  and  to  be- 
come equally  interested  in  said  purchase,  and  to  share  equally  in 
the  profits  or  loss  if  any ;  and  that  said  Mills  was  to  convey  one 
equal  undivided  third  of  his  interest  in  said  patent,  for  the  town  of 
Colchester,  to  said  Penniman  and  Munson,  and  all  to  share  equal- 
ly in  the  gain  or  loss,  and  said  Penniman  and  Munson  each  to  pay 
to  said  Mills  one-third  of  what  he  paid  therefor,  and  that  Mills  did 
so  convey  as  agreed. 

That  thereupon  they  negotiated  with  one  Onnsbee,  agent  of  the 
owners  of  said  patent,  for  the  same,  for  the  County  of  Chittenden, 
which  trade  or  purchase  was  mainly  negotiated  by  said  Munson 
for  himself  and  said  Mills  and  Penniman ;  and  that,  as  the  orators 
SQppofled,  the  said  purchase  was  made  of  said  Ormsbee  for  $600, 
and  that  the  orators  paid  $200  each,  and  supposed  said  Munson 
was  to  pay  the  other  $200,  as  represented  by  said  Munson  and 
Ormabee ;  and  that  said  Ormsbee  conveyed  said  patent  to  the  or- 
ators and  said  Munson,  to  each  an  equal  and  undivided  part. 

That  said  Munson  intending  to  defraud  the  orators,  agreed  with 
said  Onnsbee,  at  the  time  of  the  said  purchase,  secretly,  and  with- 
out the  knowledge  of  the  orators,  that  the  sum  actually  to  be  paid 
him  should  be  only  $400,  and  that  it  should  be  represented  to  the 
oratcNTS  that  the  sum  to  be  paid  should  be  $600 ;  and  that  the  $200 
to  be  paid  by  said  Munson  should  be  given  in,  and  not  be  paid  by 
sud  Munson ;  and  that  each  of  the  orators  did  pay  $200,  and  said 
Munson  paid  nothing  in  fact. 

That  in  October,  1841,  the  orators  and  said  Munson  agreed  with 
one  Lemuel  B.  Piatt,  that  he  should  be  let  in  as  a  partner,  to  be 
equally  interested  with  orators  and  said  Munson,  by  paying  to  each 
of  the  others  one  fourth  of  the  whole  purchase  price,  said  Munson 
representing  the  price  for  said  county  of  Chittenden,  to  be  $600. 
That  smd  Piatt  came  in  and  orators  and  said  Munson  so  conveyed, 
and  said  Piatt  became  jointly  interested  with  the  orators  and  said 
Munson. 
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That  afterwards  said  Munaon  represented,  that  he  had  purchas- 
ed the  right,  fbr  the  county  of  Franklin,  of  said  Onnsbee  for  $700) 
and  that  his  purchase  should  be  for  the  benefit  of  said  four  part* 
ners,  and  thereby  induced  the  orators  and  said  Piatt,  to  accept  a 
deed  of  said  patent  for  said  county  of  Franklin,  and  each  to  pay 
him  one-fourth  of  the  price  of  $700 ;  and  that  orators  each  did 
pay  one-fourth  of  said  sum ;  and  that  believing  the  representations 
of  said  Muuson,  the  orators  took  said  conveyance,  and  paid  their 
proportion  of  said  sum  of  $700,  upon  the  representations  oi  said 
Munson  that  he  was  giving  the  partnership  the  full  benefit  of  his 
said  purchase. 

That  said  representations  were  fidse  and  fraudulent,  and  that 
said  Munson  paid  only  $275,  for  said  county  of  Franklin,  and  that 
this  sum  was  only  to  be  paid  in  the  event  that  said  Munson  sold 
and  conveyed  the  same,  if  not  to  be  deeded  bade,  as  agreed  be- 
tween said  Ormsbee  and  Munson. 

That  afterwards  the  said  partners  bargained  for  said  pat^kt  for 
the  residue  of  the  State  of  Vermont,  and  that  the  trade  was  main- 
ly negotiated  by  said  Munson,  but  in  connection  with  the  other 
partners,  and  said  Qmsbee ;  and  that  he  agreed  to  pay  therefor 
the  sum  of  $900,  as  the  orators  then  believed  and  supposed ;  and 
diat  again  said  Munson,  although  he  urged  the  other  three  to  buy 
the  same,  yet  he  again  made  a  secret  agreement  with  said  Orms- 
bee, that  neither  he  nor  said  Piatt  should  pay  anything  towards 
said  purchase ;  but  all  should  take  the  deed  and  share  equally  in 
the  profits  and  property,  and  the  orators  each  pay  one-fourdi  of 
$900,  and  in  fact  said  Munson  on  behalf  of  all  the  parties  agreed 
with  said  Ormsbee  to  pay  but  $450  for  said  purchase,  and  to  in- 
duce said  Piatt  to  enter  into  said  purchase,  said  Munson  agreed 
with  said  Piatt  that  he  should  pay  nothing,  and  that  to  carry  out 
said  fraud  on  the  orators,  and  to  compel  them  to  pay  the  whole 
price,  said  Munson  &lsely  represented  said  purchase  to  be  $900 ; 
and  that  on  the  faith  of  said  representation  the  orators  each  paid 
one-fourth  of  $900  to  said  Ormsbee  for  said  purchase,  and  said 
deed  was  taken  to  the  said  Penniman,  Mills,  Munson  and  Piatt 
jointly,  for  which  the  orators  paid  the  whole  price,  and  said  Mun- 
son and  Piatt  paid  no  part  thereof. 

That  said  partners  made  said  purchases,  and  went  on  and  sold 
rights  under  said  patent,  through  said  territory,  for  several  years, 
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the  said  Mills  making  said  sales  under  aa  agreement  with  the  oth- 
ers thai  he  should  reoeive  one*fottrth  of  the  proceeds  for  his  ser- 
vices, and  that  the  residue  should  be  equally  divided  between  said 
Penniman,  Millsy.Munson  and  Flatt,  and  received  large  sums  of 
monej,  and  various  kinds  of  property  for  such  sales,  the  said  Mun- 
son  and  Piatt  receiving  each  their  proportion,  the  orators  not 
knowing  of  the  collusion  and  fraud,  and  that  they  had  paid  the 
whole  price  as  aforesaid. 

Prayer,  that  an  accounting  may  be  had  of  aU  the  matters,  con- 
tracts and  dealings  touching  or  concerning  said  patent  right,  and 
all  matters  relating  to  said  partnership,  and  that  said  Munson  and 
Piatt  be  decreed  to  pay  to  the  orators  their  just  proportion  of  the 
purchase  price  of  said  patent,  &c. 

The  defendants  answered,  and  testimony  was  taken,  wliich  tend- 
ed to  prove  substantially  the  facts  to  be,  as  set  forth  in  the  orators' 
hilL 

March  Term,  1853,  Chancellor  Pibrpoint,  upon  hearing  the 
eaose  upon  the  record  and  the  evidence,  adjudged,  that  the  orators 
are  entitled  to  treat  the  defendants  as  equal  partners  with  them- 
selves, in  aU  the  transactions  set  forth  in  the  bill,  and  that  the  de- 
fendants are  bound  to  share  equally  with  the  orators  in  the  origin- 
al actual  costs  and  expenses  of  the  property  purchased,  and  in  the 
profits  and  losses  sustained* 

That  the  representations,  by  which  the  orators  were  induced  to 
enter  into  the  contract,  were  fraudulent ;  and  that  the  agreements, 
with  Ormsbee  and  with  each  other,  under  which  the  defendants 
avoidod  the  actual  payment  of  their  share  of  the  original  purchase 
money  of  the  property,  were  a  fraud  upon  the  orators,  &z.c.  And 
that  the  cause  be  referred  to  a  special  master,  &c. 

From  this  decree  the  defendants  i^pealed. 

Pkelp$  Sf  OkiUenden  for  orators. 

Underwood  if  Hard  for  defendant,  Piatt* 

(7.  Adams  for  defendant,  Munson* 

The  opinion  of  the  court  was  delivered  by 

IsHAM,  J*  There  can  be  no  doubt  that  under  the  contract  betweeil 
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eacli  of  the  plaintiflEs  and  defendants  in  this  case,  a  joint  interest 
was  obtained  in  the  patent,  which  was  referred  to  in  the  bilL  That 
interest  was  created  bj  the  several  conveyances  of  that  patent, 
which  were  made  to,  and  between  these  parties,  embracing  in  the 
first  place,  the  county  of  Chittenden,  afterward^  the  county  of 
Franklin,  and  subsequently  the  residue  of  this  state.  Under  those 
conveyances,  each  of  the  parties  held  an  equal  undivided  fourth 
part  of  the  whole  interest  in  that  patent,  over  that  territory.  It 
is  quite  immaterial  whether  Munson,  in  negotiating  the  sale  and 
purchase  of  that  patent  right,  acted  as  the  agent  of  Messrs.  Pen- 
niman.  Mills  and  Flatt,  or  whether  he  was  acting  only  in  behalf  of 
the  owner  of  the  patent,  as  the  result  shows  that  the  conveyances 
vested  the  interest  in  this  patent,  over  that  territory,  in  these  four 
persons.  The  object  of  this  bill  is  simply  to  carry  into  effect  the 
agreement  of  these  parties,  which  was  to  take  effect,  after  their 
joint  interest  had  become  perfected.  It  is  obvious,  however,  that 
the  purchase  of  the  patent  from  the  owner  or  his  agent,  was 
principally  transacted  by  Mr.  Mun8on,-and  that  the  plaintiffs,  as 
well  as  Mr.  Flatt,  were  each  induced  to  become  purchasers  of  one- 
fourth  of  that  interest,  under  a  mutual  agreement  entered  into 
with  them  by  Munson,  that  they  all  were  to  become  the  exclu- 
sive owners  of  the  patent  right  for  that  territory,  and  that  each 
were  to  pay  one-fourth  of  the  purchase  money,  so  that  the  ex- 
penditure made  for  the  purchase  of  the  patent,  should  be  borne 
by  them  in  equsd  proportions.  , 

The  conviction  cannot  be  easily  overcome,  that  Munson  gave  to 
each  of  the  parties  who  made  that  purchase,  assurances  that  they 
should  pay  for  their  interest,  no  more  than  he  had  paid  for 
the  same,  to  the  agent  or  owner  of  the  patent.  It  also  satisfac- 
torily appears  from  the  testimony  in  the  case,  that  the  several,  but 
undivided  interests  of  all  these  parties  were  to  be  made,  and  held 
as  a  joint  or  common  stock,  for  the  purpose  of  selling  and  dispon- 
ing of  the  same  on  joint  account,  and  that  the  net  proceeds,  aris- 
ing from  the  sales,  were  to  be  equally  divided  between  them. 

It  is  not  pretended  that  Munson  has  paid  any  part  of  the  pur- 
chase money,  for  the  interest  he  holds  in  that  patent;  at  the  same 
time,  he  has  received  considerable  sums  of  money  from  the  plain- 
tiffs, who  are  jointly  interested  with  him,  which  they  have  paid  for 
their  interest  in  the  patent    The  same  is  true  in  relation  to  Mr. 
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Piatt.  He  liaa  paid  little,  if  anything  for  the  interest  he  holds. 
The  notes  he  gave  for  the  purchase  money,  were  re-delivered  hj 
Mr.  Manson,  on  the  detection  of  the  frands  practiced  on  him  hy 
Mr.  Manson ;  and  he  still  holds  that  interest,  and  claims  his  share 
of  the  proceeds  arising  horn  the  sales  under  the  patent. 

Mr.  Piatt,  in  this  transaction,  stands  in  no  more  favorable  light 
than  Mr.  Manson,  for  after  his  notes  had  been  re-deHvered  to  him, 
he  suffered  the  negotiation  to  proceed  with  the  plaintiffs,  and  con- 
sammaled  a  contract,  by  which  an  additional  sum  of  money  was 
taken  from  them  for  the  same  patent  over  an  enlarged  territory. 
The  conduct  of  both  Munson  and  Piatt  was  fraudulent,  as  it  re- 
spects the  plaintiffs ;  for  they  have  obtained  from  them,  almost,  if 
not  the  entire  amount  of  the  whole  purchase  money  for  the  patent, 
when  under  their  contract,  they  were  each  to  pay  but  one-fourth  of 
that  amount,  and  all  were  to  share  equally  in  making  that  pay- 
ment, so  that  one  should  pay  no  more  than  the  other.  It  is  prop- 
er, therefore,  whenever  an  accounting  takes  place  between  these 
parties  in  relation  to  this  matter,  that  the  plaintiffs  should  charge 
the  defendants  with  an  equal  proportion  of  the  money,  which  they 
have  paid  for  the  purchase  of  that  patent,  so  that  both  Manson 
and  Piatt  shall  pay  as  much  for  their  interest,  as  was  paid  by  the 
plaintiffs  for  theirs.  This  was  their  agreement,  and  the  induoe- 
ment  by  which  the  plaintiffs  became  purchasers  of  the  patent 

It  is  probable,  that  the  mere  act  of  conveying  to  them  undivided 
interests  in  the  patent,  did  not  create  among  them  the  relation  of 
partners,  for  individuals  may  have  a  joint  interest  in  property,  and 
still  not  be  partners ;  but  when,  after  that  purchase  was  made, 
they  agreed  to  convert  their  separate  rights  into  a  conunon  inter- 
est, for  the  purpose  of  selling  the  same,  and  to  divide  the  net  pro- 
ceeds equaUy  between  them,  there  can  be  no  doubt,  that  a  part- 
nership was  thereby  created,  or  such  a  relation  formed,  that  each 
has  the  right  to  call  the  others  to  account,  for  the  avails  they  re- 
spectively have  received.  The  bill  states  the  facts  from  whidi  the 
law  creates  that  relation  between  them,  and  under  this  proceeding 
their  agreement  will  be  enforced,  as  decreed  by  the  chancellor, 
that  the  orators  and  the  defendants  shall  share  equally  in  the  original 
expenditure,  for  the  purchase  of  the  patent  right,  and  in  the  net 
profits  and  losses  on  its  resale,  by  either  or  all  of  them. 

Upon  the  principles  stated  by  the  chancellor,  the  master  has 
zxvi  12 
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omde  hkF  report  to  whidL  there  are  no  exceptions.  We  perceive 
that  the  master  has  allowed  the  sum  of  $150,00  as  paid  for  the 
town  of  Colchester,  when  from  the  evidence  we  think  hat  $100,00 
was  paid.  That  correction  shoald  be  made.  The  case  will  there- 
fore be  remanded  to  the  chancellor,  to  correct  the  decree  accord* 
inglj.  Its  efiect  will  be  to  deduct  three-foorths  of  the  difference 
between  the  two  sums,  with  the  mterest  from  the  claim  allowed  to 
Mills,  and  add  the  same  in  equal  proportions  to  the  amount  due 
the  others.  In  all  other  respects,  the  decree  of  the  ehancellor  is 
affirmed. 


Cotton  Fletcher  r.  Morton  Cole. 

[Dkcsdsd  Dzcbicbbr  Txbk,  1863,] 

AttaehmenL    Evidence,     Chargt  to  th$  Jury,  ^c. 

Where  an  officer  attached  and  remoTed  a  quantity  of  hunber,  and  in  his  retwo, 
as  regarded  the  lumber,  set  forth  that,  ^  also  on  the  same  4th  day  of  September, 
1847, 1  attached  about  6000  feet  of  pine  lumber,"  &c.;  it  va$  ftelef,  after  judg^ 
ment  in  the  suit  upon  which  the  lumber  was  attached,  that  the  return,  with 
such  reasonable  hitendments,  as  the  court  is  bound  te  make,  must  be  regarded 
as  sufficient  to  create  a  ttea,  though  the  return  might  net  have  been  goed  upon 
a  plea  in  abatement. 

And  where  it  appeared  that  the  lumber  so  attached,  was  in  amill  jurd,  which  be- 
longed to  a  third  person,  and  that  the  officer,  upon  making  the  attachment,  mov- 
ed the  lumber  from  one  to  four  rods ;  this  removal  was  held  sufficient  to  consti- 
tute an  attachment,  or  to  make  the  officer  liable  to  the  debtor  for  the  property 
alter  the  creditor's  Vk»  wae  gone.  '  ' 

If  it  appear  that  the  charge  of  the  court  below  to  the  juiy,  under  the  state  of  evi- 
dence, was  all  that  was  important  to  a  correct  understanding  of  the  law  appli- 
cable to  the  facU,  this  court  wiB  not  rerene  the  judgment,  even  where  there  is 
teehnieal  error,  if  such  error  had  no  direct  bearing  upon  the  case. 

A  witness,  who  was  discharged  of  aU  interest,  at  the  time  of  the  hearing,  is  admis- 
sible, notwithstanding  that  he  was  directly  interested  up  to  the  time  of  trial, 
and  that  the  discharge  was  made  with  the  expectation  of  hit  becoming  a  wit- 
ness.   Iftwrf  T.  iJfdk,  12  Vt.  663. 

One  torifwwr  may  always  recover  against  a  subsequent  tort  /e«or,  who  shows 
no  right  whatever. 
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The  assignmantvr  tin  property  ftttanbed,  ty  tlie  debtur  to  the  oreditov,  In  die^ 
charge  of  his  jadgraent,  will  not  defeat  the  liability  of  the  officer  for  the  prop- 
•erty^  and  being  liable  over^  be  ^U  recover  the  fbU  aimottnt  of  one  who  wroDg^ 
fhlly  tabea  the  proper^. 

Trespass  ftr  a  lot  vf  pwe  beards.  Plea,  the  geoeral  issue^ 
aod  trial  hj  jary. 

On  trial  tke  plaint^  ^^(flfered  in  evidence  a  copy  of  an  attach* 
nent,  and  ju<]^enty  and  execution  tfaereCn,  is^ed  by  the  Chittendea 
County  Ceurty  September  Tenn,  1648,  m  favor  of  Edwards  & 
White,  against  ane  Myers. 

The  plwntiff  also  offered  evidence  tending  to  prove  that  be  was 
in  November,  1648,  oonstabkof  Colchester^  that  plaintiff  attach* 
ed  the  lumber  in  September  1847,  and  tfaatafVer  he  bad  so  «ttadb- 
ed  it,  the  defendant  sold  the  sazne  to  one  Focd,  who  took  the  lorn* 
her,  and  converted  it  to  his  own  use. 

It  also  appeared  on  trial,  that  the  lumber  had  been  owned  by 
the  defendant;  that  he  drew  tke  logs  into  the  mill  at  Winooski 
Falls  in  March,  1847,  which  was  then  carried  on  by  one  Travesy^ 
and  that  the  logs  were  sawed  out  kj  him. 

The  question  raised  was,  whether  the  boards  (lad  been  sold  and 
delivered  to  Myers  by  the  defeadsnt.  Cole,  so«s  to  sul^ct  them 
to  attachment  as  the  pinperty  of  said  Myers;  and  whether  said 
Fletcher,  the  plaintiff,  had  made  a  valid  attachment  of  the  same. 

The  pljuntaff  offered  testimoi^y  tending  to  show,  that  after  he 
had  attached  the  lumber,  he  procured  it  to  be  removed  to  another 
place  in  the  same  mill-yard,  from  one  to  ibur  rods  from  where  it 
by  when  attached.  That  in  March,  1847,  the  defendant  and  said 
Myers  w«nt  to  the  saw  mill  where  the  logs  lay,  and  selected  cer* 
lain  logs,  out  of  which  said  Myers  was  to  have  some  lumber,  and 
that  a  chalk  mark  was  put  upon  the  k^gs;  and  that  they  then 
•greed,  thait  Myers  should  have  the  lumber  sawed  from  those  logs> 
•t  Uie  mill  measure,  at  $19  per  thousand,  and  defendant  directed 
the  sawyer  to  saw  said  logs  as  Myers  should  direct,  at  his,  defend* 
anfs  expeasOi 

Tke  defendant  offered  testimony  tending  to  prove  that  he  told 
«aid  Myers,  at  the  tkne  they  were  at  said  mill,  that  the  lumber 
should  not  be  delivered  to  him  unless  he  paid  for  it  It  also  ap* 
peared,  that  the  lumber  was  sawed  out  by  Travesy,  as  defendant 
had  directedp  about  the  last  of  March,  or  the  fore  part  of  Aprii^ 
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1847,  and  that  while  said  Travesj  was  sawing  it,  said  Myers,  in 
the  absence  of  defendant,  and  without  consulting  him,  moved  a 
part  of  the  lumber  about  six  or  eight  rods  from  the  mill,  and  pil- 
ed it  up  in  the  open  space  about  said  mill,  saying  to  said  Travesj 
and  one  Talcott,  who  was  employed  about  the  mill  by  the  defend* 
ant  in  getting  the  logs  into  the  mill,  that  he  would  not  take  the 
lumber  at  the  mill  measure,  and  at  the  time  sent  word  to  that 
effect,  by  said  Travesy  and  Talcott  to  defendant ;  and  that  de- 
fendant, the  next  morning  after  recciTing  sudh  word  from  said 
Myers,  caused  Myers  to  be  notified  that  he  (Myers)  could  not 
have  the  lumber  at  any  price. 

That  previous  to  defendants  receiving  word  that  Myers  would 
not  receive  the  lumber  at  the  mill  measure,  he  sent  by  his  clerk 
a  bill  for  the  lumber  to  Myers,  and  demanded  payment  thereof 
and  Myers  refused  to  pay. 

The  defendant  insisted  and  requested  the  court  to  charge  the 
jury,  that  the  description  of  the  lumber  and  its  location  in  the  offi- 
cer's return  in  the  writ,  in  favor  of  Edwards  &  "White,  was  too 
yague  and  uncertain  to  create  any  lien  or  valid  attachment  (The 
description  in  the  return  was,  ^  and  also  on  the  said  fourth  day  of 
September,  I  attached  about  6000  feet  of  pine  lumber.")  That 
in  order  to  have  the  removal  by  Myers  operate  as  a  delivery  to 
vest  the  property  in  him,  it  must  have  been  done  with  an  intention 
on  the  part  of  Myers  to  accept  it  at  the  mill  measure,  and  if  any- 
thing remained  to  be  done  to  ascertain  the  quantity,  the  property 
did  not  vest  in  Myers ;  and  that  if  it  was  the  intention  of  Myers  at 
the  time  he  removed  it,  to  have  it  measured  before  he  accepted  it,  no 
property  was  vested  in  him  by  such  removal. 

That  if  the  jury  should  find  that  the  contract  was,  that  Myers 
should  not  have  the  lumber  till  paid  for,  or  if  the  jury  did  not 
find  that  anything  was  agreed  upon,  as  to  the  time  of  payment, 
the  removal  by  Myers  before  the  payment,  was  tortious,  and  no 
property  thereby  vested  in  Myers. 

That  as  the  property  was  conceded  to  have  been  the  defend- 
ant's, it  was  incumbent  on  the  plaintiff  to  show  a  complete  sale  and 
delivery  to  Myers,  and  that  there  must  be  a  possession  taken  by 
Myers,  with  the  knowledge  and  consent  of  defendant 

That  if  the  jury  should  find  that  Myers  objected  to  receiving 
it  at  the  measure  at  which  defendant  claimed  he  should  receive  it^ 
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and  the  parties  never  came  to  an  agreement  on  this  point,  after 
the  lumber  was  remoyed,  no  property  vested  in  Mjers,  and  that  it 
was  competent  for  defendant,  if  the  lumber  was  not  sold  in  the 
log,  but  was  to  be  measured,  and  delivered  after  measure,  to  ob- 
ject to  the  delivery  of  the  lumber,  even  though  Myers  claimed  the 
lumber  according  to  the  contract,  and  that  in  this  event  no  prop- 
erty passed,  or  if  the  jury  should  find  that  the  contract  was  re- 
scinded, the  plaintiff  could  not  recover.  That  as  the  property  had 
not  been  charged  in  execution,  the  plaintiff  could  not  recover,  but 
if  he  could  at  all,  it  would  be  a  recovery  of  nominal  damages 
merely. 

The  court  refused  so  to  charge  the  jury. 

The  plaintiff  on  the  trial,  offered  the  said  Myers  as  a  witness, 
it  appearing  that  the  damages  and  costs  in  the  suit  of  Edwards  & 
White,  on  whidi  the  lumber  was  attached,  had  been  paid  and  dis- 
charged, and  Myers  wholly  released  therefrom,  and  the  whole  at- 
tachment on  which  this  suit  is  predicated,  was  discharged,  and 
said  Myers  had  sold  and  transferred  all  his  interest  to  said  Ed- 
wards &  White,  as  appeared  by  written  release  and  assignment 
produced  on  triaL 

The  defendant  objected  to  the  admission  of  said  Myers  as  a 
witness.  The  court  overruled  the  objection  and  admitted  the  wit- 
ness ;  and  his  testimoy  tended  to  prove  that  the  defendant,  after 
the  lumber  was  removed  by  said  Myers  from  the  mill,  called  on 
said  Myers,  and  received  from  him  an  order  on  one  Chamberlain, 
Strong  &  Ca  for  $100,  in  part  payment  for  said  lumber,  that  at 
the  time  said  Myers  objected  to  paying  for  the  lumber,  because  it 
was  not  measured,  that  defendant  told  said  Myers,  there  need  be 
DO  trouble  about  the  measure,  that  when  Myers  stocked  it  up,  he 
m%ht  get  any  one  to  measure  it ;  and  that  said  Myers  did  after- 
wards measure  the  lumber  with  one  Chase,  and  that  there  was 
about  5100  feet,  and  that  at  the  time  said  Myers  and  defendant 
made  the  contract  for  the  lumber,  there  was  nothing  said  about 
the  time  of  payment 

The  court, — Fierpoint,  J.,  presiding, — instructed  the  jury  that 
if  they  found  the  plaintiff  attadied  the  lumber,  and  the  defendant 
•old  it  to  Ford,  and  it  was  taken  by  him,  the  plaintiff  was  entitled 
to  recover,  unless  at  the  time  of  the  attachment,  the  lumber  was 
the  property  of  the  defendant.  That  if  defendant,  (being  owner  of 
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the  logSy)  agreed  to  have  them  saiwed  into  sneh  BtaflT  as  Mjers 
should  request  and  let  hun  have  the  lumber  at  a  stipulated  pricey 
vpon  the  payment  of  such  price,  it  would  not  be  such  an  agree- 
ment as  would  authorize  Myers  to  take  the  lumber,  without  pay- 
ment of  the  price  to  Cole  ;  but  the  lumber  would  remain  the  prop* 
erty  of  Cole,  althou^  Myers  took  possession  of  it  without  the 
consent  of  Coie. 

But  if  Cole  consented  that  Myers  might  take  the  lumber  under 
the  contract,  without  paying  down  the  price,  or  consented  that 
Myers  might  keep  the  lumber,  afler  having  taken  it  without  pay- 
ment, and  received  the  order  in  part  payment,  the  title  of  the  lum- 
ber would  therefore  vest  in  Myers,  and  his  creditc^s  had  a  right 
to  attach  it. 

The  jury  returned  a  verdict  for  the  plaiBtiff. 

To  the  several  decisions  of  the  court,  and  to  the  charge  to  the 
jury,  and  neglect  to  charge  as  requested,  the  defendant  excepted. 

Geo.  F.  Baxky  and  D.  A.  SmaUey  for  defendant 

I.  The  attachment  in  this  case  in  favor  of  Edwards  8c  White 
against  Myers,  was  too  vague  and  uncertain  to  create  any  Hen  on 
the  lumber  in  questi<»i. 

The  pretended  removal  of  from  one  to  four  rods  does  not  ap- 
pear to  have  been  previous  to  the  time  the  defendant  sold  it  to 
Ford ;  and  it  does  not  app.ear  that  any  copy  was  left  with  or  for 
the  defendant  Myers,  according  to  the  statute. 

IL  The  court  should  have  charged  the  jury,  as  requested,  that 
if  there  was  a  price,  but  no  time  of  payment  stipulated,  the  law 
implies  that  the  payment  should  be  made,  before  or  at  the  time  of 
taking  the  property. 

But  the  fair  inference  from  the  charge  is,  that  Myers  had  a  right 
to  take  the  lumber,  unless  it  was  expressly  stipulated  that  it  should 
be  paid  for  in  advance. 

III.  Myers  was  directly  interested  to  have  his  debt  paid  to  Ed- 
wards &  White  out  of  defendant's  property. 

The  only  claim  the  plaintiff  has  to  recover,  is  on  account  of  the 
lien  created  by  the  attachment  and  its  present  existence.  If  the 
release  discharges  the  interest  of  Myers,  it  also  releases  and  dia* 
charges  the  judgment  rendered  in  the  suit  on  which  the  attach* 
ment  was  made.  * 


DECEMBER  TERM,  1858.  175 

Fletdier  «.  Ook. 

This  suit,  therefore,  cannot  now  be  maintained,  and  judgment 
lanst  be  for  the  defendant. 

KBixfardvoA  Ftm  ^  Peel;  for  phmtiE 

1.  Mjers  was  properly  admitted  to  testify.  He  was  not  ineom- 
petent  on  the  ground  of  interest ;  that  was  removed  bj  the  dis* 
diarge  from  Edwards  &  White,  and  the  assignment  to  them.  He 
was  not  incompetent  on  the  ground  of  policy.  If  policy  presents 
an  objection,  it  is  because  he  was  the  real  plaintiff*  The  real 
plaintiff  was  the  plaintiff  of  record*  It  was  his  duty  to  prose- 
eute  the  suit,  to  protect  himse]£  But  regarding  him  as  the  real 
plaintiff,  this  has  not  been  treated,  in  this  state,  as  a  ground  of  ezdu- 
fiion.  SeymoiiT  f.  Beach,  4  Yt  493.  Moore  y.  Ridiy  12  Vt.  568. 
Boardman  t.  Sogers  et  al.y  17  Yt.  589.  JSdwardi  v.  Golding  et 
oL,  20  Yt  30.  Sweeter,  JBxr.  t.  Downer,  20  Yt  355.  Biake  y. 
Buckanman,  22  Yt  548.     Sanhom  t.  Kittredge,  20  Yt  632. 

2.  The  charge  was  correct  It  put  the  case  to  the  jury  upon 
the  effect  of  a  removal  of  the  lumber  by  Myers,  without  having 
complied  with  the  contract ;  also  upon  the  effect  of  a  subsequent 
acquiescence  by  defendant,  in  the  removal  as  a  delivery,  or  a  sub- 
sequent change  by  the  parties  of  the  contract 

3«  The  court  properly  declined  to  chai^  as  requested.  The 
request  assumed  that  the  court  should  take  from  the  jury  the 
consideration  of  the  evidence  respecting  a  change  in  the  contract, 
and  acquiescence  after  the  removal. 

4.  The  court  properly  declined  to  comply  with  the  request  to 
charge  that  the  officer's  return  did  not  show  an  attachment  of  the 
lumber.  The  description  in  the  return  is  sufficient,  and  that  is  a 
compliance  with  the  act  But  the  objection  cannot  be  raised  by  a 
trespasser. 

5.  If  ^e  plaintiff  was  entitled  to  recover  at  all,  he  was  entitled 
to  recover  full  damage,  and  hence  the  request  to  charge,  that,  if 
entitled  to  recover  it  was  only  to  recover  nominal  damages,  was 
properly  rejected. 

The  opinion  of  the  court  was  delivered  by 

Eedfield,  Ch.  J.  1.  We  think  the  return  of  the  attachment 
miist  be  regarded,  as  sufficient  to  create  a  lien.  The  return  of  the 
aervioe  might  not  have  been  good  upon  a  plea  in  abatement,  but 
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the  judgment  would  be  good  until  reversed  in  some  waj^  and  the 
return,  with  such  reasonable  intendments,  as  we  are  bound  to  make, 
in  such  cases,  must  be  regarded  as  sufficient,  we  think.  The  re- 
moval was  no  doubt  all,  that  would  be  necessary  to  constitute  an 
attachment,  or  to  make  the  officer  liable  to  the  debtor  for  the  prop- 
erty, after  the  creditor's  lien  was  gone.  And  whether  the  defend- 
ant had  made  a  formal  delivery  of  the  same  property  to  a  subse- 
quent purchaser  intervening  the  attachment  and  the  removal  by 
the  officer,  could  be  of  no  possible  importance  to  the  validity  of 
the  attachment,  if  Myers'  title  had  vested,  as  sudi  interference 
then  by  defendant  was  the  mere  intrusion  of  a  wrong  doer,  and  of 
no  avail  whatever,  in  regard  to  plaintiff's  title ;  and  if  Myers'  ti- 
tle was  not  made  out,  the  plaintiff  had  no  title  whatever,  and  so 
the  jury  were  told. 

2.  The  omission  to  charge  the  jury,  in  r^ard  to  the  right  of 
Myers,  in  case  nothing  was  smd,  in  regard  to  his  taking  possession* 
would  be  technically  error,  if  there  was  any  possible  reason  to 
suppose  any  such  state  of  facts  could  have  been  found  by  the  jury ; 
but  as  neither  party  daimed  any  such  state  of  facts,  the  thing 
is  highly  improbable,  on  the  &ce  of  the  case,  upon  any  such  pre- 
sumption, although  it  is  obvious  such  a  finding  by  the  jury  is  sup- 
posable,  and  it  is  somewhat  to  be  regretted,  that  cases  should 
be  drawn  up  so  defectively.  But  this  is  done  in  such  haste,  and 
so  imperfectly  often,  that  we  are  compelled  sometimes  to  make  very 
strong  presumptions  to  save  reversing  cases  upon  points,  which 
had  no  bearing  whatever  upon  the  case,  as  it  actually  appeared  in 
the  court  below ;  and  which  would  so  appear,  if  the  case  wereftd- 
ly  stated,  and  we  no  doubt  reverse  cases  upon  grounds,  which  do 
not  exist  in  the  case,  but  only  in  the  bill  of  exceptions.  We  are 
reluctant  to  do  this. 

It  is  here  obviously  a  mere  oversight  in  drawing  up  the  case, 
or  if  the  omission  actually  occurred  in  the  charge,  it  wasforgetful- 
ness,  from  the  fact  of  its  having  no  probable  bearing  upon  the  case. 
The  obvious  meaning  of  the  charge  is,  that  if  yon  find  the  facta 
as  the  testimony  on  the  part  of  the  pkdntiff  tends  to  prove,  no  ti- 
tle vested  in  Myers ;  but  if  you  believe  the  facts  testified  by  My- 
ers, that  would  be  sufficient  to  give  him  a  title.  The  idea,  that 
the  jury  should  have  believed  what  Myers  testifies,  as  to  nothing 
being  said  as  to  payment,  and  disbelieve  all  his  other  ^timony. 
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JB  so  improbable,  that  we  are  disposed  to  take  the  other  view  of 
the  case,  that  the  charge,  under  the  state  of  the  evidence  was  all 
that  was  important  to  a  correct  miderstanding  of  the  law  applica- 
ble to  the  facts. 

3.  We  think  the  papers  in  the  case  show  a  release  of  Myers' 
interest  It  seems  to  be  the  very  case  of  Moore  t.  Eich^  12  Yt. 
563,  in  principle.    The  event  of  the  suit  could  not  affect  Myers* 

4»  It  does  not  seem  important,  whether  the  property  was 
charged  inexecation,  or  not,  as  the  judgment  having  been  released, 
woald  of  course  destroy  the  lien,  and  the  only  ground  of  recovery 
now,  is  the  plaintiff's  liability  to  the  debtor,  Myers.  We  see  no 
reason  to  doubt  this.  There  is  no  doubt  the  plaintLflT  sufficiently 
interfered  with  the  property,  and  the  assignment  of  this  claim  to 
the  creditors,  in  discharge  of  their  judgment  cannot  defeat  the  lia- 
bili^  of  plaintiff,  and  being  liable  over,  he  must  recover  the  full 
'amount. 

5.  If  the  plaintiff  was  a  mere  tort  feasoTj  in  taking  possession 
of  the  property,  and  Myers  had  released  him,  so  that  he  was  not 
liable  over  to  any  one,  he  could  stiU  recover  of  any  one,  who  in- 
terfered with  the  property,  by  mere  wrong.  It  is  well  settled  that 
one  tort  feasor  may  always  recover  against  a  subsequent  tort  feet" 
MTj  who  shows  no  right  whatever. 

Judgment  aftaied* 


NoTBw — ^To  warrant  this  court  in  reTersing  the  judgment  of  the  county  oonrt, 
and  sending  a  case  to  a  new  trial,  there  should  be  something  more,  than  the  mere 
possibility,  that  the  jury  have  been  misled.  There  should  be  a  reasonable  prob- 
ability, at  least  In  a  complication  of  written  requests  to  be  responded  to  in  the 
hnrry  of  a  jury  trial,  all  that  could  be  expected  of  the  judge  would  be,  to  chaige 
upon  the  hypothesis  of  each  party,  and  not  to  select  broken  views  made  up  of 
fragments  of  testimony,  on  both  sides,  unless  that  view  is  presented  in  a  tqforate 
md  duUnct  reque$t^  which  is  not  the  case  here. 
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Oeobge  Hill  v.  Williak  H.  Mobet. 

Tre^MSs  Qua.  Clou,    Motion  to  Dismiss.    Master  and  Servant. 
Charge  to  the  Jury. 

An  objection,  founded  upon  the  want  of  the  proper  minute  of  the  time  of  issuing 
the  writ,  to  be  made  by  the  authoritj  signing  the  same,  as  required  by  tiie  stat- 
ute, must  be  made  at  the  first  term  of  court  to  which  the  writ  is  returnable,  and 
before  pleading  to  the  merits,  and  if  not  so  made  it  will  be  out  of  time. 

The  plea  of  not  guilty,  in  an  action  of  trespass,  is  regarded,  as  wairer  of  all  dila- 
tory defences. 


\  Where  A.,  although  as  a  volunteer,  undertakes  to  assist  B.  in  perfonning  a  certain 
1     piece  of  work,  and  is  suffered  to  proceed  without  objection,  B.  being  j|t  the  time 
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present,  tiiey  wHl  stand  in  the  relation  of  master  and  servant;  and  the  acts  of 
A.  being  done  for  the  benefit  of  B.,  if  A.  wiiile  thus  engaged,  should  negligent* 
I7,  or  for  the  want  of  proper  informatioD,  commit  a  trespass,  B.  wiU  be  liable 
for  Uie  same. 

A  license  cannot  be  proved  nnder  the  general  issue,  in  an  action  of  treipau  ^iiare 
damum  fregiif  in  defence  to  the  salt;  but  to  be  aTidlable  it  must  be  pleaded. 

This  was  an  action  of  ireipass  fi>nnded  on  the  statute  entitled^ 
<^An  act  more  effectuallj  to  prevent  trespass  in  certain  cases/'  pass* 
ed  in  1849. 

Plea  not  guiltj,  and  trial  by  jury.  After  the  jmy  were  em- 
panneled,  the  defendant  made  a  motion,  in  writing,  that  the  cause 
be  dismissed,  on  the  ground,  **  that  the  plaintiff  when  he  prayed 
out  his  writ,  did  not  cause  a  true  minute  of  the  day,  month,  and 
year  when  said  writ  was  signed,  or  any  minute  whatever  to  be 
made  on  said  writ" 

The  court  decided,  that  if  such  certificate  was  necessary,  the 
defendant  was  too  bite  in  making  his  motion ;  and  overruled  the 
ssme. 

It  appeared  on  triaUhat  the  plaintiff  and  defendant  were  adjoin- 
ing land  owners,  the  plamtiff  owning  upon  the  east,  and  the  defend- 
ant upon  the  west;  and  that  originally,  the  line  between  them  was 
marked  upon  the  land,  and  comers  made  at  the  north  and  south  ends 
of  the  line ;  but  the  marked  trees  towards  the  n<»rth  part  of  the  line, 
had  been  mostly  cut  down,  and  the  fence,  (a  brush  fence,)  was  not 
on  the  line,  some  parts  being  on  the  one  side  and  some  on  the  oth- 
er. That  the  parties  went  upon  the  ground  for  the  purpose  of  as- 
certaining where  the  line  was,  and  of  dividing  and  repairing  the 
fence  between  them ;  and  that  one  Sturdevant  was  also  there  at 
the  time.  They  went  to  the  north  part  of  the  line  where  the  mark- 
ed trees  were  gone,  and  where  the  trespass  was  said  to  have  been 
committed,  and  the  plaintiff  went  to  a  certam  point  in  the  woods, 
either  at  or  near  the  north  end  of  the  line,  and  told  the  defendant, 
who  was  some  fifteen  rods  distant,  that  it  was  the  comer.  Wheth- 
er the  plaintiff  went  to  the  true  comer  or  not,  did  not  distinctly 
appear  ^  the  testimony  of  the  plaintiff  tending  to  show  that  he 
did  go  to  the  trae  comer ;  and  the  testimony  of  defendant  tending 
to  show  that  he  did  not,but  that  plaintiff  was  a  short  distance  east 
of  it    The  parties  made,  at  this  time,  a  division  of  their  fence, 
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the  defendant  taking  the  said  north  part  for  his  share  of  the  fence ; 
and  he  then  began  to  repair  the  brash  fence.  The  defendant  al- 
so offered  testimony  tending  to  show,  that  the  said  Sturdevant^  who 
was  a  neighbor,  and  happened  to  be  present,  without  any  request 
from  the  defendant,  began  to  assist  the  defendant  in  repairing  the 
said  brush  fence.  That  in  so  doing,  said  Sturdevant  cut  a  few 
small  trees  and  poles  east  of  the  division  fence  and  east  of  the 
line  between  plaintiff  and  defendant ;  and  this  cutting  by  said 
Sturdevant,  was  the  trespass  complained  of.  It  also  appeared 
from  defendant's  testimony,  that  at  the  time  said  Sturdevant  began 
to  cut,  the  defendant  told  him,  that  he  must  be  careful  and  not  cut 
over  the  line.  The  line,  a  portion  of  the  way,  was  in  dispute  on 
the  trial.  It  appeared  that  the  defendant  in  repairing  the  fence, 
went  on  the  west  side,  and  said  Sturdevant  on  the  east  side,  and 
in  this  way  passed  over  the  whole  of  that  part  of  the  division, 
which  defendant  was  to  repair,  each  cutting  on  his  side  of  the  fence 
small  trees  and  poles,  and  putting  the  same  on  the  fence,  and  thus 
repairing  it  The  defendant  claimed,  and  so  said  Sturdevant  tes- 
tified, that  Sturdevant  in  what  he  did,  in  cutting  and  repairing  the 
fence,  was  a  mere  volunteer,  and  that  he  diet  not  act  at  the  requests 
of  the  defendant,  and  that  he  was  not  in  the  employ  of  the  de* 
fendant.  The  defendant  therefore  claimed  that  he  was  not  liable 
for  Sturdevant's  acts ;  and  that  as  he  requested  Sturdevant  not  to 
cut  over  the  line  on  plaintiff's  land,  Sturdevant  in  so  doing,  acted 
against  the  wishes  and  without  the  authority  of  defendant,  and  that 
no  assent  could  be  inferred  or  implied  from  the  defendant's  presence 
and  knowledge  of  the  acts  being  done. 

Defendant  also  claimed,  that  if  the  jury  found  that  the  plaintif!^ 
when  he  pointed  out  the  north  comer,  pointed  it  out  as  further 
east  than  the  true  comer,  it  amounted  to  a  license ;  and  thai  if  de- 
fendant or  Sturdevant  did  nolcut  further  east  than  the  line  would 
have  been,  assuming  the  comer  thus  pointed  out  by  plaintiff  to  be 
the  true  comer,  it  amounted  to  a  license,  and  that  defendant  would 
not  be  liable. 

Plaintiff's  testimony  tended  to  prove,  that  he,  the  plaintiff,  told 
them  before  they  began  to  mend  said  fence,  not  to  cut  on  his  side 
of  the  fence.  It  also  appeared,  that  where  said  fence  run  it  was 
wood  land,  but  that  the  land  east  of  the  fence  was  enclosed  with 
the  plamtiff 's  cleared  land,  and  occupied  by  plaintiff;  and  that  the 
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land  west  of  said  fence  was  enclosed  with  defendant's  cleared  land,      ] 
and  occupied  by  iwd  in  defendant's  possession.    On  the  points     / 
above  stated,  and  made  by  defendant,  the  court, — Peck,  J.,  pre-   / 
siding,— charged  the  jury  as  follows :  ~^ 

That  in  order  to  entitle  the  plaintiff  to  recoyer,  the  jury  must 
find,  that  some  cutting  was  done  or  trespass  committed  east  of  the  • 
division  fence  and  east  of  the  division  line  between  the  plaintiff's 
and  defendant's  land ;  that  for  any  cutting  or  trespass  west  of  the 
true  line,  although  east  of  the  division  fence,  the  plaintiff  could 
not  recover  for  want  of  title  to  the  premises  where  such  trespass 
was  committed ;  and  that  for  any  cutting  done  or  trespass  commit- 
ted east  of  the  true  line,  if  west  of  the  division  fence,  the  plaintiff 
could  not  recover,  for  want  of  possession,  and  by  reason  of  the  de- 
fendant being  in  possession  of  the  land  west  oi  and  up  to  the  di- 
vision fence ;  but  for  any  cutting  done,  or  trespass  committed  by 
defendant,  which  was  both  east  of  the  division  fence,  and  east  of 
the  division  line  between  plaintiff  and  defendant,  if  done  on  plain- 
tiff's land,  or  land  in  plaintiff's  possession,  the  defendant  would  be 
liable.  On  the  pomt  made  in  relation  to  defendant's  liability  for^^ 
the  acts  done  by  Sturdevant,  the  court  charged  the  jury,  that  if 
Sturdevant  was  cutting  for  defendant's  benefit  ^d  in  hia  presence^ 
yd  with  hifl  IrnowlpHgP  ftnil  Aftt^g^p^j  the  act  of  Sturdevaut  would  I 
be  the  act  of  defendant,  for  which  defendant  would  be  liable,  even  | 
if  Sturdevant  had  not  been  employed  by  defendant,  and  defend- 
ant did  not  advise  or  direct  such  act  to  be  done ;  or  if  defendant 
knew  at  the  time  when  Sturdevant  was  cutting  and  did  not  object, 
but  assented  to  it,  and  it  was  an  act  beneficial  to  defendant,  and 
done  for  defendant's  benefit,  the  defendant  would  be  liable  for  such 
act  of  Sturdevant ;  and  that  the  question,  whether  what  was  done 
by  Sturdevant  was  done  by  the  consent  of  defendant  or  not,  was  a  I 
question  of  fact  for  the  jury  to  find ;  and  that  they  might  or  might^ 
not  find  such  consent  of  the  defendant,  as  they  might  think  the  ev- 
idence warranted ;  that  if  they  didJlQt-&jd^8ach  assent,j>rjbat  the 
cutting  or  trespass  by  Sturdevant,  was  not  done  by  defendant's  as- 
sent, the  defendant  would  not  be  liable  for  the  acts  of  Sturdevant ; 
but  if  Sturdevant  was  cutting  for  defendant's  benefit,  and  his  acts 
were  beneficial  to  defendant,  and  he  was  cutting  by  defendant's  as- 
sent, even  if  defendant  told  him  not  to  cut  over  the  line  on  plain-C 
tiff's  land,  yet,  if  Sturdevant,  by  mistake,  not  knowing  and  not 
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haying  the  means  of  knowing  where  the  line  was,  cat  over  the  line 
on  plaintiff's  land  and  possession,  such  act  of  Sturdevant  would  be 
the  act  of  defendant ;  but  if  Sturdevant  was  cutting  even  with  de* 
fendant's  consent  or  direction,  and  knowingly  or  wilfully  without 
defendant's  consent  or  direction  cut  over  on  plaintiff's  land  orpos* 
session,  the  defendant  would  not  be.  liable  for  such  act 

In  reference  to  what  was  claimed,  as  to  a  license,  the  court  told 
the  jury,  that  even  if  they  should  find  that  plaintiff  pointed  out  the 
comer  further  east  than  the  true  comer,  and  that  defendant  and  Stur^ 
devant  did  not  either  of  them  cut  further  east  than  the  line  would  be, 
assuming  the  comer  thus  pointed  out  to  be  the  true  comer,  if  such 
evidence  had  a  tendency  to  prove  a  license,  it  would  not  be  a  de* 
fence  under  the  general  issue,  that  in  order  for  defendant  to  avail 
himself  of  that  evidence,  as  a  license,  it  should  have  been  plead* 
ed ;  but  that  such  evidence  was  proper  for  the  jury  to  consider 
and  weigh,  in  reference  to  the  question  of  fiict,  where  the  tme  line 
was,  and  in  that  point  of  view,  it  had  a  tendency  to  show  that  the 
true  line  was  further  east,  than  the  line  claimed  by  the  plaintiff 
\>B  trial. 

To  the  decision  of  the  court  overruling  the  motion  to  dismiss, 
and  to  the  omission  of  the  court  to  charge  as  requested,  and  to  the 
charge  as  given,  the  defendant  excepted. 

The  jury  retumed  a  verdict  for  plaintiff*     '^- 

A.  Bart  and  A.  0.  Aldxs  for  defendant, 

Insisted,  that  the  motion  to  dismiss  ought  not  to  have  been  treat* 
ed  as  a  dilatory  plea.  That  the  decisions  in  cases  called  analogous, 
are  founded  upon  the  phrase  in  the  statute,  shall  on  motion  ^  ahaUP 

The  learned  counsel  also*  urged  with  ability,  and  great  ingenui* 
ty,  the  points  made  in  the  trial  of  the  case  below.  The  points  suf* 
ficiently  appear  in  the  statement  of  the  case. 


H.  S.  Beardsley  for  plaintiff, 

Insisted,  that  the  decision  of  the  court  below,  overmling  the 

•  motion  to  dismiss,  was  fully  sustained  in  Fottard  v.  WUdery  17  Yt* 

^,  and  WJmhd:  v.  Searty  19  Vu  559.    The  counsel  for  plaintiff, 

^l^dso,/ discussed  with  ability  and  at  length,  the  points  made  in  the 

trial.of  the  case  below ;  and  insisted  that  the  rule  in  TrespctBi  Qwu 
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OlmLj  was,  ihsA  if  defendant  would  justify  the  entiy,  on  the 
groimd  of  lioense,  he  musk  plead  it. 

Hie  opinion  of  the  court  was^  delivered  by 

Redfield,  Ch.  J.  L  The  first  objection  taken  in  this  case,  by 
way  of  motion  to  dismiss,  on  the  ground,  that  no  proper  minute  of 
the  time  of  issuing  the  writ,  was  made  by  the  authority  ngning  the 
same,  coming,  as  it  did,  only  at  the  time  of  trial  by  the  jury,  has 
been  more  than  once  decided,  by  this  court,  to  be  out  of  time. 
Wkedoek  V.  Sears,  19  Vt  659.  PMxrd  v.  Wilder,  17  Vt.  48. 
The  plea  of  not  guilty,  is  regarded,  as  a  wairer  of  all  dilatory  de* 
fences,  and  this,  under  the  present  statute,  is  so  regarded ;  such  de- 
fences must  be  presented  at  the  first  term,  and  before  pleading  to 
themerUs. 

n.  The  other  objection  depends  a  good  deal  upon  the  constmc'* 
tipn  of  the  testimony.  It  is  a  smaU  cause  and  seems  to  hare  been 
pretty  thoroughly  tried,  in  the  county  court,  and  we  have  not 
been  able  to  see  very  clearly  any  error  in  the  trial.  8turdevant,| 
although  a  volunteer,  seems  to  have  undertaken  the  office  of  a  ser-  <> 
vant  to  the  defendant  pro  hoc  vice,  and  to  have  been  suffered  to 
proceed  in  his  service,  without  objecti<Hi,  mr  any  other  restriction,, 
except  to  be  careful  not  to  cut  trees  standing  upon  the  plaintifi^'s 
land ;  but  he  did  cut  trees  on  the  plaintiff's  land,  negligently,  and 
for  want  of  proper  information,  and  upon  every  principle  of  the 
relation  of  master  and  servant,  the  defendant  must  be  regarded, 
as  liable  for  the  act.  If  one  could  always  excuse  himself  from  11* 
ability  for  the  acts  of  his  servant,  by  giving  such  instructions,  the 
liability  would  be  reduced  to  cases  of  express  assent.  And  in  the 
present  case,  the  act  being  done,  in  the  presence  of  the  defendant 
and  for  his  benefit,  and  he  not  dissenting,  in  any  manner,  must  be 
r^arded,  as  assenting.  As  the  evidence  stood,  there  could  be  no 
reasonable  doubt  of  defendant's  liability  for  the  acts  of  Sturde- 
vant,  upon  either  of  these  grounds,  and  we  think,  the  case  was  cor- 
rectly submitted  to  the  jury,  upon  both  grounds. 

m.  The  other  point  made  is  certainly  presented,  with  a  com- 
mendable degree  of  ingenuity,  but  we  cannot  perceive  that  it. 
amounts  to  anything  more,  than  testimony  having  some  supposable 
tendency  to  show,  that  the  plaintiff  might  himself  have  misled  the 
defendant,  as  to  the  exact  location  of  the  dividing  line  between 
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them.  If  tliis  were  so,  the  parties  wonld  thus  for  the  time,  be  la- 
boring under  a  mutual  mistake.  The  most  we  could  make  out  of 
this  is  a  license  to  the  defendant,  to  occupy  the  land,  as  his  own. 
It  would  not  make  it  so,  unless  the  occupation  continued  fifteen 
years.  The  permission  would  be  revocable,  at  any  time,  upon  the 
plaintiff's  discovering  the  mistake.  What  is  this  then  more  than 
a  license  to  defendant,  to  do  all  the  acts  he  does  do,  until  the  li- 
cense is  revoked  ?  It  is  true  these  acts  are  not  trespasses,  but 
lawful  acts.  But  in  order  to  have  that  so  appear,  it  must  be  prov- 
ed, for  in  the  law,  de  non  appcarentibiUf  et  rum  exiitentHnis  eadem 
eit  ratio.  And  to  be  proved  it  must  come  in  under  the  proper  is- 
sue. And  as  a  license  cannot  be  shown  under  the  general  issue, 
and  no  other  issue  is  fonned  in  this  case,  it  is  the  same,  as  if  no 
such  proof  existed,  or  was  offered.  We  do  not  perceive  how  this 
case  differs  from  what  it  would  be,  if  the  plaintiff  in  terms  had 
given  permission  to  do.  the  act  complained  of,  and  in  that  case  con- 
fessedly no  defence  could  be  made  under  the  general  issue. 
Judgment  affirmed. 


Aksok  Buck  v.  Curtis  B.  Albee. 
CwUraet.    lUegaUty,     Sale  of  Spirttous  Liquors. 

In  sU  cases  where  the  contract  grows  immediately  out  of,  or  is  connected  with  an 
illegal  act,  so  that  it  becemes  necessary  to  prove  the  illegal  act,  to  enable  the 
plaintiff  to  recover,  then  the  contract  is  so  far  connected  'with  the  illegal  act, 
that  there  can  be  no  recovery  on  the  contract. 

But  if  the  contract  be  so  far  unconnected  with  the  illegal  act,  as  to  be  founded 
upon  a  new  consideration,  it  may  be  enforced. 

Judicial  tribunals  will  not  lend  their  aid  to  enforce  an  illegal  contract,  or  a  con- 
tract growing  out  of  an  illegal  act,  but  will  leave  the  parties  in  the  situation 
where  they  placed  themselves. 

And  where  the  plaintiff,  with  others,  was  interested  in  a  quantity  of  spiritous  li- 
quor, which  was  placed,  by  a  mutual  arrangement  between  the  parties, 
in  the  hands  of  the  defendant  to  seU,  and  he  sold  the  same,  in  violation 
of  the  license  law  of  1846,  and  the  plaintiff  derived  his  title,  to  a  portion  of  the 
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Bioncy  received  bj  the  defendant  upon  sneh  sale,  throagfa  that  arraogement  or 
oontract,  and  it  also  being  neoeerarj  for  the  phUntiff,  in  order  to  sustain  his  ac- 
tion, tn  prove  the  arrangement  under  which  the  liquor  went  into  the  hands  of 
the  defendant,  and  the  illegal  sale  itself,  U  wathddf  that  the  contract  was  so  con- 
nected with  the  illegal  sale  of  the  liquor,  that  the  plaintiff  could  not  recover  any 
portion  of  the  money  received  upon  such  sale,  by  the  defendant 

Assumpsit.  The  declaration  contained  four  counts.  1.  For 
vork  and  labor.  2.  Good»  sold  and  delivered.  B.  Money  lent  Sfc. 
4.  Money  Had  and  received. 

Plea,  the  general  issue,  and  trial  hj  jury. 

It  appeared  from  the  evidence  of  the  plaintiff  on  tnal,  that  one 
Michael  Kirk,  of  Fairfield,  was  the  owner  of  a  quantity  of  spirit- 
008  liquors,  which  were  at  Burlington,  and  Essex  or  Colchester; 
that  being  indebted  to  the  defendant,  on  the  second  day  of  Feb- 
ruary, 1850,  he  transferred  the  liquors  to  the  defendant,  upon  an 
agreement  that  the  defendant  should  sell  the  same,  and  apply  the 
avails,  first  to  pay  the  debt,  which  said  Kirk  owed  the  defendant, 
secondly  to  pay  the  balance  to  Barlow  &  Keyes,  or  to  their  order, 
said  Ejrk  owing  Barlow  Sc  Eeyes  about  sixty  dollars,  and  they 
agreeing  to  hold  the  balance  for  the  use  of  Kirk. 

Immediately  after  making  this  agreement,  said  Kirk,  and  Albee, 
the  defendant,  went  where  the  liquors  were  stored,  and  said  Kirk 
delivered  the  same  to  the  defendant,  who  soon  after  tzaasported 
them  t»  said  Fairfield 

It  also  appeared,  that  the  plaint^,  Buck,  had  become  and  then 
was  surety  for  the  said  Kirk,  to  the  amount  of  $500 ;  and  that  the 
day  afler  the  liquors  were  delivered  to  defendant,  as  aforesaid,  the 
plaintiff,  defendant,  Kirk  and  Baiiow,  of  the  said  firm  of  Barlow 
ic  Keyes,  met  at  Fairfield,  and  it  was  then  agreed  between  them, 
they  all  being  present  and  agreeing  thereto,  that  the  defendant 
fihoold  sell  the  said  liquors,  eoUeot  and  apply  the  avails  to  pay  the 
debt  said  Kirk  owed  defendant,  of  about  $100,  also  to  pay  all  the 
expense  defendant  might  incur  for  the  freight  and  sale  of  the  said  li- 
quors, and  all  his  trouble  in  the  matter ;  and  after  that  pay,  first, 
the  debt  to  said  Barlow  &  Keyes,  and  then  the  balance  to  the 
plaintiff  to  indemnify  him  for  being  surety  fer  said  Kirk,  as  afore- 
said. ^ 

This  agreement  was  wholly  verbal,  and  the  part  of  the  agree* 
XXVI  13  ^^ 
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ment  which  provided  fw  paying  the  debt  d«e  Barlow  k.  Keyes, 
was  rescinded,  it  having  been  otherwise  paid. 

The  testimony  tended  to  prove  that  defendant,  daring  the  sum* 
mer,  sold  the  said  liqoors  at  Fairfield,  in  this  state,  to  the  amount 
of  $600  or  $700,  and  the  proof  tended  to  show  that  be  received 
the  money  therefor. 

There  was  no  evidence  tending  to  show,  that  the  defendant  had 
any  license  to  sell  said  spiritoos  liquors.  It  also  appeared,  that  at 
the  time  of  the  agreement,  and  at  the  time  this  suit  was  brought, 
the  plaintiff  was  merely  a  surety  for  said  Kirt,  and  that  he  had 
not  pdd  any  part  of  the  debt  for  whieh  he  was  surety,  and  that 
said  Kirk  had  never  paid  any  of  it ;  but  the  plamtiff,  sinee  the 
suit  was  brought,  had  taken  up  the  notes  signed  by  himself  and 
Kirk,  md  ^en  his  own  note  for  the  debt 

The  defendant  insisted  and  requested  the  court  so  to  charge :  1.^ 
That  the  contract  between  Kirk,  Albee  and  Buck,  being  for  the 
sale  of  spiritoQs  Irquors  in  violation  of  the  law,  was  founded  upon 
an  illegal  consideration,  and  proposed  an  illegal  objeet,  and  itself 
was  illegal,  and  could  not  be  enforced  against  Albee  by  Buck.  2* 
That  it  was  an  agreement  on  the  part  of  Albee,  to  pay  the  debt^ 
of  another,  and  void  under  the  statute  of  frauds,  it  not  being  in 
writing.  8.  That  the  i^eement  between  the  parties  was  execu** 
tory,  and  therefore  the  plaintiff  could  not  reoover  on  the  county 
for  money  had  and  received.  4.  That  there  was  no  evidence 
tending  to  show  any  demand  upon  Albee,  by  any  one,  for  the  bal- 
ance of  the  avails  of  the  liquor,  and  that  without  such  demand  n(^ 
action  would  lie.  5.  That  Buck  could  not  recover,  he  not  having 
actually  paid  the  debts  on  which  he  was  surety,  bef<»e  bringing 
this  action. 

The  court  declined  to  charge  as  requested,  but  did  charge  the 
jury,  that  if  they  found  that  Albee  agreed  with  Buck  and  Kirk 
to  sell  the  said  liquors,  and  pay  over  to  Buck  the  balance  of  the 
avails  that  might  be  in  his  hands  after  first  paying  his,  (Albee's) 
debt  and  expenses  and  for  his  trouble,  and  that  defendant  had  re- 
ceived the  money  therefor  before  this  suit  was  commenced,  that  plain* 
tiff  would  be  entitled  to  recover  such  balance,  (if  any)  in  this  action, 
for  money  had  and  received  ;  and  that  plaintiff  could  recover  suck 
balance,  although  Albee  sold  the  liquors  in  vidation  of  law  and 
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widioot  a  Ikense,  and  although  Kirk  and  Buck  expected  he  would 
80  sen  them,  when  they  entered  into  the  agreement  with  him. 

Thai  the  agreement  wasnot  within  thestatute  of  frauds.  That 
the  ooont  for  money  had  and  received  would  lie,  for  the  plaintiff 
to  lecoFcr  such  balance,  (if  any,)  in  the  bands  of  Albee ;  and 
ihal  no  demand  was  necessary  upon  Albee  to  sustain  this  suit,  if 
Albee  had  received  the  money  for  the  liquors,  a  reasonable  time 
before  the  suit  was  brought,  for  Albee  to  have  made  the  payment 
to  Buck ;  and  that  plaintiff  could  recover  such  balance,  though  he 
had  not  paid  aay  part  of  the  debts  upon  which  he  was  liable  as 
sarety  for  said  Kirk  when  this  action  was  commenced,  if  Kii^ 
had  not  pud  it,  and  plaintiff  was  still  liable. 

The  court  focther  told  the  juiy,  that  there  was  no  evidence 
tending  to  support  any  count  in  the  declaration,  except  the  count 
for  mcHsey  had  and  received,  and  that  if  pfauntiff  recovered  he 
could  not  recover  an  amount  greater  than  the  sum  for  which  he 
was  holden  for  said  Kirk,  at  the  time  of  the  agreement,  and  for 
which  plaintiff  had  either  paid,  or  was  still  holden,  and  that  if  Al- 
bee had  not  sold  and  received  the  money  for  the  liquors  when  the 
suit  was  commenced,  the  plaintiff  could  not  recover. 

The  jury  returned  a  verdict  for  the  plaintiff. 

To  the  charge  as  given,  and  to  the  omission  of  the  court  to 
charge  as  requested,  the  defendant  excepted. 


>  for  defendant 


L  The  court  below  erred  in  charging  the  jury,  that  if  they 
found  the  agreement  as  claimed  by  the  plaintiff,  and  that  defend- 
ant  had  sold  and  received  the  money  for  the  liquors,  before  the 
commencement  of  the  suit,  that  plaintiff  would  be  entitled  to  re- 
cover, although  the  defendant  sold  the  liquors  in  violation  of  law, 
and  without  a  license,  and  although  the  plaintiff  and  Kirk  expect^ 
ed  defendant  would  so  sell  them,  at  the  time  they  entered  into 
the  agreement  with  him.  Booth  v.  Hodgtofij  6  Term  405.  MUeh' 
det  oLj  V.  OoMumj  H.  B.  879.  Bawson  v.  Hancock,  8  Term. 
557.  OvvuMtT,  Boifcc,  8  B.  4c  A.  179.  Laughion  et  iML  y. 
Biiffhes  etaLj  1  M.  &  &  598.  Wilkinson  v.  Loudcnsack,  8  H. 
4c  S.  117-126.  Bouny  v.  Bmnetty  1  Camp.  848.  Territi  v. 
BsKika,  21  Yt.  1S4.    Smith  et  aL  v.  Men  «f  oZL,  28  Yt.  29&    2 
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Starkie  on  Er.  7  Amer.  £cL  96, 121&  Chit,  on  Coot  657,  658 
and  659,  and  authorities  there  cited. 

n.  That  the  agreement,  upon  which  plaintiff  founds  his  right  of 
recovery,  having  for  its  object  the  sale  <^  the  liquors  in  violation 
of  law,  is  illegal  and  tainted  with  moral  turpitude ;  that  the  plain- 
tiff is  pattieeps  criminu,  and  the  court  will  not  lend  their  aid  in 
furtherance  of  this  illegal  transaction. 

III.  That  if  any  part  of  the  entire  consideration,  or  any  branch 
or  part  of  the  matters  promised,  be  in  violation  of  law,  no  action 
will  lie  ;  for  in  such  a  case  the  law  will  not  lend  its  aid  to  either 
partj.  In  pari  delicto  mdior  conditio  defendentis.  Cra,  J.  lOd. 
2  Starkie  on  Ev.  63  and  note. 

lY.  That  when  money  or  other  property  is  advanced  or  fur- 
nbhed  to  effectuate  an  illegal  purpose,  and  is  so  applied,  no  case  is 
found  where  the  particepi  criminis  has  been  allowed  to  recover  for 
the  avails  of  the  illegal  transaction.  8  Term  577,  above  cited. 
1  M.  &  S.  594.     2  Starkie  on  Ev.  78. 

Y.  The  law  will  not  raise  an  implied  promise  in  favor  of  Apar^ 
ticep$  criminis.  Mitchell  v.  Cochhumj  above  cited.  Sullivan  v. 
Greaves^  in  Park  on  Ins.  8.     Cannon  v.  Boyce^  3  B.  &.  A.  179. 

H.  R,  Beardsley  for  plaintiff. 

There  can  be  no  doubt,  on  general  principles  that  by  the  ar- 
rangements reported  in  the  bill  of  exceptions,  the  plaintiff  would 
be  justly  and  legally  entitled  to  the  monies  realized  by  the  defend- 
ant from  the  sale  of  the  liquors ;  and  that  the  defendant,  upoD 
principles  of  equity  and  good  conscience  cannot  withhold  them  from 
the  plaintiff. 

But  the  defendant  contends,  that  he  is  shielded  and  protected 
in  the  violation  of  these  moral  obligations,  by  the  statute  law  of 
this  state,  limiting  and  regulating  the  traffic  in  spiritous  liquors. 
It  now  remains  to  be  seen  whether  that  law,  under  the  circumstan- 
ces of  this  case,  wiU  aid  the  defendant  in  his  atttempt  to  cheat  the 
plaintiff  out  of  a  just  and  honest  claim. 

I.  The  first  knowledge  or  connection  c(  the  plaintiff  with  the 
liquors,  was  after  they  had  been  transferred  by  Kirk,  the  owner, 
to  the  defendant,  for  the  purpose  of  sale,  with  an  agreement 
between  them  to  apply  the  avails  in  a  particular  way  then 
specified;  after  this  sale  and  delivery,  the  terms  and  conditions 
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thereof  were  only  so  fieur  varied,  as  to  give  tlie  plaintiff  a  right  to 
the  monej  when  realized  in  lieu  of  other  persons. 

In  this  was  there  any  violation  of  the  law  by  the  plaintiff?  Is 
be  to  be  treated  as  standing  in  pari  delicto  i    We  think  not 

IL  When  did  the  plaintiff's  right  first  accrue?  Not  until  the 
money  was  received  by  and  in  defendant's  hands.  The  plaintiff 
had  no  right  in. the  property  itself,  he  could  neither  compel  nor 
prevent  a  sale.  The  defendant  was  wholly  independent  of  the 
plaintiff  and  not  subject  to  his  direction  or  control,  nor  in  any 
way  liable  to  the  plaintiff  till  he  received  the  money. 

Hence,  whether  the  sale  of  the  liquors,  by  the  defendant,  was 
in  violation  of  the  statute  or  not,  it  can  in  no  way  affect  the  right 
of  the  plaintiff  to  the  money,  after  it  had  been  received  by  the 
defendant 

IIL  If  then  the  plaintiff  is  to  be  defeated  in  his  action,  it  must 
be  upon  the  ground  that  the  consideration  for  defendant's  prom- 
ise set  up  in  the  declaration  is  tainted  with  illegality. 

Now  what  was  the  consideration  for  defendant's  promise  ?  Clear- 
ly not  tbe  delivery  of  the  property  by  Kirk  to  him  for  the  pur- 
pose of  sale — ^not  anything  which  passed  from  plaintiff  to  de- 
fendant of  any  interest  in,  or  claim  upon  said  property,  for  he  had 
none ;  but  the  consideration  for  defendant's  promise,  grew  out  of 
the  single  act  of  receiving  the  money.  Can  there  be  any  doubt 
bat  that  this  is  a  legal  consideration  ? 

Although  the  transaction  might  be  illegal  as  between  Kirk  and 
defendant,  does  it  follow  that  Kirk's  creditors,  for  whose  benefit 
Kiik  and  the  defendant  entered  into  the  arrangement,  must  fall 
mider  the  same  condemnation  ?    We  insist  not 

lY.  The  plaintiff  cannot  be  defeated  of  his  right  to  the  money, 
without  proof  that  he  had  knowledge  that  defendant  had  no  li- 
cense, and  did  not  intend  to  procure  one,  but  intended  to  sell  the 
liquors  without  a  license.  Without  this,  what  has  plaintiff  done 
to  forfeit  his  right  to  the  money?  But  assuming  the  plain- 
tiff did  know  that  defendant  had  no  license,  how  he  is  to  be  affect- 
ed by  that?  He  could  not  prevent  a  sale  of  the  property  by  the 
defendant,  nor  could  he  compel  him  to  get  a  license. 

The  defendant's  turpitude  in  endeavoring  to  cheat  the  plaintiff 
OQi  of  his  honest  rights,  is  only  equalled  by  the  ingenuity  of  his 
eoonsel  in  providing  the  necessary  instmments  of  attack. 
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IsHAM,  J.  The  fact  is  found  in  this  case,  that  one  Michael  Ejrk 
was  the  owner  of  a  quantity  of  spiritous  liquor,  and  that  on  the 
second  daj  of  February,  1850,  he  transferred  the  same  to  the  de- 
fendant to  be  sold*  Its  avails  were  to  be  applied  to  pay  the  debt 
due  from  Mr.  Kirk  to  Mr.  Albee,  then  the  daim  due  Messrs.  Bar- 
low &  Keyes,  and  the  surplus  was  to  be  held  subject  to  the  order 
of  Mr.  Kirk. 

The  contract,  under  which  the  plaintiff  claims  the  money  for 
which  this  suit  is  brought,  was  made  the  next  day  after  the  trans* 
fer  of  the  liquor  to  the  defendant,  and  while  it  was  in  his  hands. 
The  plaintiff  and  defendant,  Mr.  Kirk  and  Mr.  Barlow  were  pres- 
ent and  parties  to  that  arrangement ;  in  which  it  was  agreed,  that 
the  defendant  should  proceed  and  sell  the  liquor,  and  i^PP^J  ^^ 
avails  in  payment  of  the  debts  before  mentioned,  and  the  balance 
was  to  be  paid  to  the  plaintiff  on  the  daim  for  which  he  was  liable 
as  surety  for  Mr.  Kirk.  This  arrangement  gave  the  plaintiff  an 
interest  in  the  liquor  before  its  sale,  as  much  so,  as  that  of  the  oth» 
er  parties  to  that  contract  The  liquor  was  afterwards  sold  under 
that  arrangement,  and  the  money  was  received  by  the  defendant 
The  question  arises,  whether  this  was  a  contract  of  that  illegal 
character,  which  will  prevent  the  plaintiff  from  recovering  the 
money  received  by  the  defendant  on  that  sale. 

The  sale  of  the  liquor  by  the  defendant  was  made  without  li- 
cense ;  and  by  the  act  of  1846,  which  was  in  force  at  that  time, 
the  sale  was  obviously  illegal  and  void.  If  a  suit  had  been  brought 
against  the  purchaser  of  the  liquor  for  the  price,  it  could  not  have 
been  sustained ;  for  the  law  will  not  lend  its  aid  to  enforce  such  a 
contract,  but  will  leave  the  parties  in  the  situation  in  which  they 
have  placed  themselves.  In  2  Kent's  Com.  588,  the  rule  is  given, 
*^  That  if  the  contract  grows  immediatdy  out  of,  or  is  connected 
*^  with  an  illegal  act,  a  court  of  justice  will  not  enforce  it  But  if 
'<  it  be  unconnected  with  the  illegal  act,  and  founded  on  a  new  con- 
^  sideration,  it  may  be  enforced.''  In  the  application  of  this  rule 
it  may  be  observed,  that  in  all  cases,  where  it  is  necessary  to  prove 
that  illegal  contract  and  sale,  to  enable  the  plaintiff  to  recover, 
then  the  contract  is  so  connected  with  the  illegal  act  that  a  recov* 
ery  cannot  be  had.  But  if  the  right  can  be  established  without 
such  proof,  the  plaintiff  may  recover ;  for  the  daim  is  unconnect- 
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«d  wHh  tite  sale,  and  rests  on  a  new  consideratioii.  In  Story  on 
Cent.  146,  it  is  said,  ^  That  if  an  act,  in  vii^lation  of  either  stat- 
^  ate  or  common  law,  be  already  committed^  and  a  subsequent  agree- 
^  ment  be  entered  into,  which  though  founded  thereupon,  constitu- 
^  ted  no  part  of  the  original  inducement j  or  contiderati^nthereforj 
^  such  an  agreement  is  yalid."  If  the  money  arising  from  the  * 
sale  of  this  liquor  had  been  received  by  the  defendant,  and  the 
plaintiff  had  afterwards  obtained  an  order  for  the  payment  of  the 
fiame  to  him,  and  the  defendant  had  agreed  to  pay  it,  the  action 
conld  be  sustained;  as  the  plaintiff  in  no  sense,  would  be  a  party 
to  the  illegal  eontract  of  sale.  The  knowledge  that  the  money  in 
the  defendant's  hands  arose  from  an  illegal  transaction,  would  make 
DO  difference;  for,  in  such  case,  it  would  be  sufficient  to  prove  the 
money  in  his  hands,  and  the  agreement  to  pay  the  same  to  the 
plaintiff,  without  showing  the  contract  or  arrangement  under  which 
the  defendimt  received  it.  It  is  said  in  Story  on  Ck>nt.  146-7, 
^  That  this  rule,  and  the  distinction  which  is  made,  will  be  found 
^  to  form  the  principle  which  lies  at  the  root  of  many  apparent 
**  contradictory  cases,  and  to  offer  the  best  solution  to  the  various 
''and  opposing  dedsions.'*    Armstrong  v.  Toherj  11  Wheat  258. 

It  is  expressly  stated  in  the  case,  that  before  the  liquor  was  sold, 
and  while  it  was  in  the  defendant's  hands,  the  plaintiff  and  the  oth- 
er par^s  in  interest  agreed,  that  the  defendant  should  proceed  and 
fieU  the  liquor.  When  the  defendant  was  selling  it,  he  was  not  on- 
ly acting  for  his  own  interest,  but  for  the  plaintiff,  and  the  other 
par^  also.  The  phuntiff  as  much  directed  the  sale,  as  the  others,  • 
who  were  equally  interested  with  him,  and  was  as  directly  con- 
cerned in  the  violation  of  the  statute,  as  was  the  defendant  him- 
self. To  sustun  this  action,  it  will  be  necessary  for  the  plaintiff  ' 
to  prove  the  contract  under  which  the  liquor  came  into  the  defend- 
ant's hands ;  the  mutual  arrangement  for  the  sale  of  it ;  the  illegal  sale 
itself;  and  the  receipt  of  the  money  by  the  defendant  It  is  through 
that  contract  and  sale,  that  the  plaintiff  derives  his  title^  If  the  * 
plaintiff  is  allowed  to  recover,  it  is  not  upon  a  mere  receipt  of  the 
money  by  the  defendant,  and  a  subsequent  agreement  to  pay  the 
same  to  the  plaintiff;  for,  no  such  subsequent  agreement  has  been 
made ;  but  it  must  rest  upon  a  direct  adjudication  of  the  court,  sus- 
taining that  illegal  contract  and  sale.  The  court  can  no  more  en- 
force that  contract,  or  see  to  the  distribution  of  the  proceeds  of 
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that  sale  between  these  parties,  than  thej  can  enforce  any  illegal 
contract,  or  see  to  the  distribution  of  monej  between  parties,  which 
has  arisen  from  any  other  illegal  adventure.  The  remarks  of 
Justice  Baldwin,  in  the  case  of  Batte  v.  Coleman^  4  Peters  184, 
are  appropriate  and  emphatic  '^If  either  has  sustained  a  loss  by 
^  the  bad  faith  of  the  particeps  criminu,  it  is  but  a  just  infliction 
^  for  premeditated  fraud.  He  must  not  expect,  that  a  judicial  tri- 
'<  bunal  will  exert  its  powers,  to  shift  the  loss  from  one  to  another, 
^'  or  to  equalize  the  benefits  or  burthens,  which  may  have  resulted 
"  from  the  violation  of  every  principle  of  morals,  and  of  law." 

The  charge  of  the  court,  therefore,  we  think  was  incorrect  in 
saying  ^  that  if  the  defendant  agreed  with  the  plaintiff  and  Mr. 
Kirk  to  sell  the  liquor,  and  pay  the  balance  to  the  plaintiff,  after 
paying  his  own  claims  and  the  debt  due  to  Barlow  &  Keyes,  that 
the  plaintiff  would  be  entitled  to  recover,  although  the  defend- 
ant sold  the  liquor  in  violation  of  law,  and  without  a  license,  and 
although  it  was  expected  by  the  plaintiff  and  Mr.  Kirk,  that  he 
would  so  sell  the  same,  when  they  entered  into  the  agreement  with 
him."  This  charge  will  enable  the  plaintiff  to  recover,  and  reap 
the  bene^t  of  a  sale  made  by  his  procurement  and  directions,  and 
in  direct  Violation  of  the  statute.  The  law  will  sustain  no  such 
action. 

The  judgment  must  be  reversed,  and  the  case  remanded. 


Andrew  W.  Barton  r.  John  A.  Learned. 

JForetNe  Emitry  and  Drainer,  Jurisdietion  ffiven  to  a  single  ma^ 
irirate  by  the  Statute  of  1850.  (Comp.  Stat.  307  and  808.^ 
7b  whom  the  action  ts  given  and  agaimt  whom. 

In  the  action  under  the  statute,  for  forcible  entry  and  detainer,  giving  svmxnarj 
process  to  get  possession  of  land,  since  the  statute  of  I860,  (Comp.  Stat.  807 
and  808)  a  single  magistrate  has  jurisdiction. 

And  this  action,  nnder  the  statute,  is  given  not  only  against  the  /cciee,  who  holds 
over  after  the  lease  is  determined,  but  also  against  any  person,  holding  under 
the  lessee;  and  any  person,  who  is  entitled  to  the  possession  of  the  land,  can 
sustain  the  action. 
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And  when  the  defendant,  hi  1851,  conveyed  certahi  premiBes  to  B.  and  beeaxne 
a  tenant  to  B.,  at  will  or  sufferance,  by  a  parol  agreement,  and  was  to  snnen- 
der  posseesion,  when  requested,  either  to  B.  or  his  grantee,  and  B.  deeded  to  P., 
and  P.  deeded  to  the  plaiDtiir,  and  all  three  requested  the  defendant,  within  the 
year,  to  surrender  the  premises  to  the  plaindflf,  which  the  defendant  refused  to 
do;  U  was  heldj  that  the  plaintiff  could  maintain  this  action  against  the  defends 
ant  for  the  possession  of  the  premises. 

it  wag  oImo  heldf  that  after  notice  to  surrender  the  premises,  the  defendant's  right 
as  lessee  was  determined,  and  that  the  defendant  was  estopped  fiom  setting  up 
•n  adverse  right  to  B.  or  his  grantee. 

In  Kew  York,  under  a  similar  statute,  it  wu  Ae&^  that  Oie  purchaser  of  the  prem- 
ises from  the  hmdlord  might  have  this  remedy.  BirdtaU  ▼.  PkUUps,  17  Wend. 
478. 

This  was  an  action  under  the  Btatute,  biongbt  in  October,  1852, 
before  a  jiutice  of  the  peace,  to  recover  posseMion  of  lot  No.  82, 
first  division,  in  Berkshire,  drawn  to  the  right  of  the  coQege,  and 
came  to  the  countj  court  by  appeaL 

The  plaintiff  offered  to  prove  that  on  the  2dd  day  of  Augnet, 
1851,  the  defendant,  while  in  possession  of  the  premises,  deeded 
the  said  lot  No.  82,  to  one  Charles  Bowker,  and  at  the  time  ver- 
bally agreed  with  said  Bowker,  that  he,  the  defendant,  would  quit 
and  give  up  the  possession  of  the  said  land  to  the  said  Bowker,  or  to 
any  one  that  Bowker  might  sell  to,  any  time  on  demand,  and  that 
he,  the  defendant,  woold  not  require  any  length  of  notice  to  quit, 
bat  woold  quit  the  possession  any  day  when  requested.    The 
plaintiff  also  offered  to  prove,  that  within  one  year  from  said  28d 
day  of  August,  1851,  the  said  Charles  Bowker  deeded  said  land 
to  Seneca  Paige,  and  said  Paige  to  the  plaintiff,  all  in  due  form  of 
law ;  that  the  defendant,  after  Paige  took  his  deed  and  before  he 
deeded  to  plaintiff,  acknowledged  that  he  held  possession  under 
Paige ;  but  that  soon  after  the  plaintiff  bought  and  took  a  deed  of 
the  lot  from  Paige,  the  defendant  claimed  to  own  the  land,  and  to 
hold  the  same  in  his  own  right.     That  the  plaintiff  soon  aft^r  he 
purchased  the  land  from  Paige,  and  within  a  year  from  said  Au- 
gust, 1851,  called  on  the  defendant,  and  requested  him  to  quit  and 
give  up  the  possession  of  the  lot  to  him,  the  plaintiff.    That  the 
defendant  refused  to  quit  the  possession,  and  claimed  to  own  the 
lot;  that  within  the  year,  as  aforesaid,  the  said  Paige,  Bowker 
and  the  plaintiff,  all  requested  the  defendant  to  give  up  possession 
of  the  lot  to  the  plaintiff;  but  the  defendant  wholly  refused  to 
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quit  possession,  and  churned  title  to  himself  of  the  lot ;  and  that  the 
defendant  remained  in  possession  of  the  lot  till  the  conmiencement 
of  this  suit,  claiming  to  own  the  lot,  and  wholly  denying  the  title 
of  the  plaintifT,  and  that  defendant  is  still  in  possession  of  the  lot, 
claiming  to  own  the  same. 

The  defendant  objected  to  all  the  foregoing  evidence  of  the 
plaintiff,  and  the  County  Court, — Feok,  J.,  presiding,--^xcluded 
the  same,  and  ordered  a  verdict  for  defendant,  and  rendered  judg* 
ment  thereon  for  the  defendant 

To  this  decision  of  the  court  the  plaintiff  excepted. 

A.  0.  Aldu  and  J.  Band  for  plamtiff. 

I.  The  extent  of  the  jurisdiction  of  a  justice  of  the  peace,  is 
determined  by  statute.  By  the  statute  of  1797,  actions  of  tres- 
pass  upon  the  freehold  and  where  the  title  of  land  was  concerned, 
were  excepted  from  their  jurisdiction. 

By  the  statute  of  1824,  they  were  authorized  to  tiy  ^  trespass 
on  the  freehold,  except  real  and  possessory  actions,  where  the  sum 
in  demand  does  not  exceed  twenty  dollars." 

By  the  Revised  Stat  of  1840,  and  the  Comp.  Stat  of  1850, 
the  words,  ^  except  real  and  possessory  actions,"  which  were  used 
in  the  act  of  1824,  are  omitted. 

n.  The  special  jurisdiction  of  the  tribunal  created  by  the  stat- 
ute, relating  to  forcible  entries  and  detainers,  was  not  in  ccmfiict 
with  the  law,  as  to  the  jurisdiction  of  justices.  The  justice  of 
the  peace  alone  had  no  jurisdiction,  a  judge  of  the  county  court 
being  associated  with  him,  thus  making  a  special  and  peculiar 
court  for  a  peculiar  object 

In  forcible  entries  it  is  plain  it  must  mean,  the  person  turned 
out  In  forcible  detainers  does  it  mean  solely  the  lessor  ?  1.  No 
-*-for  there  may  be  peaceable  entry  without  right,  and  wrongful 
and  forcible  detainer,  and  no  relation  ever  existing  of  lessor  and 
lessee.  In  such  a  case  how  can  the  complainant  recover  except 
by  showing  title?  See  Slade's  Comp.  Chap.  21  §  6.  Comp. 
Stat  806  §  18.  2.  Again,  when  an  action  was  brought  on  the 
statute,  there  the  defendant  might  show  superior  title  and  recover. 
This  under  the  English  statute,  8  Hen.  6.  See  Jac  L.  D.,  title 
Forcible  Entry,  &c  It  was  not  so  on  indictment,  there  the  force 
is  the  question  solely  to  be  tried.    State  v.  Nebonf  13  Jdlms.  840, 
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and  with  this  agrees  the  ruling  in  New  York.  Johmcn  y.  Stan9- 
bury,  9  Wend.  201.  Ive$  y.  Jhesy  13  Johns.  235.  ByaU  t.  Woody 
4  Johns.  150. 

But  on  the  indictment,  the  oompUunant  must  show  sufficient  ti- 
tle to  bring  himself  within  the  statute,  and  that  he  is  not  a  mere 
tenant  at  will ;  and  the  respondent  may  disprove,  if  he  can,  that 
the  complainant  has  such  title.  SuUe  v.  Learned,  11  Johns. 
509.  State  v.  Neltan,  13  Johns.  340.  Hence  under  the  statute, 
as  to  forcible  entry  and  detainer,  the  title  of  land  is  concerned,  and 
tried,  and  ^  the  pereon  entitled  to  poiseenon,"  means  what  it  would 
in  trespass  or  ejectment. 

UL  The  statutes  of  1842  and  1850,  have  some  analogy  to  the 
statutes  of  forcible  entry  and  detainer,  and  are  called  ^additions'* 
to  it  But  their  real  object  was  different  It  was  to  furnish  a 
summary  process,  by  which  those  entitled  to  possession  of  lands 
or  houses  leased,  could  more  easily  and  cheaply  get  possession  of 
the  premises  leased.  Ist  It  gives  a  single  justice  jurisdiction. 
2d.  It  simplifies  the  form  of  proceeding,  making  the  declaration 
and  proceedings  veiy  simple  and  plain.  8d.  There  is  no  fine,  no 
action  for  treble  damages.  4th.  This  statute  applies  only  to  leas- 
es hj  writing  or  parol,  or  those  holding  under  them,  and  such  per- 
sons only  can  be  made  defendants.  5th.  But  as  to  the  plaintiff, 
he  must  be  ^  the  person  entitled  to  possession."  The  remedy  is 
not  confined  to  ^  the  lessor.*'  If  intended  to  have  been  so  con- 
fined the  word  ^  lessor"  would  have  been  used. 

The  transfer  of  the  right  to  possession,  by  death  and  operation 
of  law,  may  as  well  be  questioned,  as  the  transfer  by  deed  of  the 
party.  An  administrator  may  bring  an  action  for  forcible  entry 
&c  Allen,  admr.  v.  Ormihy,  1  Tyler  345.  Edmunds  v.  Mor- 
riO,  Brayton  20. 

In  New  York,  imder  a  similar  statute  the  purchaser  of  the 
premises  from  the  landlord  may  institute  these  summary  proceed- 
ings against  the  tenant  BirdeaU  v.  Philhps,  17  Wend.  464-473. 
So  in  Massachusetts,  BoUie  v.  Pool,  3  Met  350.  Benedict  y. 
Morse,  10  Met  223.  KingsUy  v.  Ames,  2  Met  29.  HUdreth  v. 
Conant,  10  Met  298.    Saunders  v.  Bobinson,  5  Met  343. 

A.  Burt  for  defendant 

L  The  statute,  giving  this  summary  process  to  get  possession  of 
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lands,  confines  it  in  all  cases  to  where  the  defendant  holds  over, 
"  afier  the  determination  of  the  lease  hy  its  oum  Umitation^  or 
the  breach  of  some  stipulation  contained  in  such  lease,  where  it 
terminates  by  its  own  limitation.  Comp.  Stat  306  §  15,  page  807 
S  24  and  page  308  §  30. 

II.  What  the  plaintiff  offered  to  prove  was,  that  the  defendant 
was  tenant  at  will  of  the  said  Bowker,  or  by  sufferance,  and  noth- 
ing more.  The  agreement  to  quit,  when  Bowker  requested  was 
not  the  tenure  by  which  the  defendant  held  the  land,  but  extra- 
neous.   The  lease  did  not  <<  determine  by  its  own  limitation." 

in.  The  plaintiff  offered  to  prove  that  the  defendant  acknowl- 
edged that  he  held  possession  under  Paige ;  but  by  what  tenure, 
the  plaintiff  did  not  offer  to  prove.  If  the  defendant  held  posses- 
sion under  Paige,  then  the  agreement  with  Bowker  was  wholly 
superseded,  and  the  plaintiff  was  bound  to  prove  that  defendant 
held  over,  (as  under  Paige,)  after  the  determination  of  the  lease 
by  its  own  limitation,  or  the  non-fulfillment  of  some  condition  con- 
tained in  the  lease,  which  terminated  by  its  own  limitation. 

IV.  A  justice  of  the  peace  has  no  jurisdiction  "  where  the  title 
of  land  is  concerned,^  Comp.  Stat  233  §  20.  In  this  cause,  the 
plaintiff  was  bound  to  show  a  good  title  in  himself,  and  the  same 
title  he  would  be  bound  to  show  in  an  action  of  ejectment,  as  the 
plaintiff  did  not  offer  to  show  that  he  had  ever  been  in  possession 
of  the  premises.  If  the  justice  had  jurisdiction  in  this  cause,  he 
would  have  had  the  same  jurisdiction,  had  it  been  ejectment  The 
statute  makes  no  distinction.  It  says  ^  where  the  title  of  land  is 
fe  concerned.'^  The  very  offer  of  the  deeds  of  conveyance,  for 
the  justice  to  pass  upon,  illustrates  the  absurdity  of  maintaining 
this  action.    Haven  v.  Needham  et  oLj  20  Yt  183. 

The  opinion  of  the  court  was  delivered  by 

Bennett,  J.  The  plaintiff  seeks  to  be  restored  to  the  posses- 
sion of  the  parcel  of  land,  mentioned  in  his  declaration ;  and  though 
under  the  Revised  Statutes  of  1839,  the  action  was  to  be  brought 
before  two  justices  of  the  peace,  one  of  whom  was  to  be  a  judge 
of  the  county  court,  yet  in  1842,  and  1850,  the  Legislature  gave 
jurisdiction  to  a  single  magistrate.  See  Comp.  Stat  of  1850,  p. 
307, 308, 
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The  objection,  then,  that  there  was  no  jurisdiction,  is  without 
foundation. 

The  statute  of  1850,  in  substance  enacts,  that  when  a  lessee  of 
any  lands  or  tenements,  whether  the  lease  be  in  writing  or  bypa^ 
rolj  or  when  any  person  holding  under  such  lease,  shall  hold  pos- 
session without  law  or  right,  after  the  determination  of  the  lease 
by  its  own  limitation,  or  after  the  breach  of  any  stipulation  con* 
tained  in  the  lease,  by  the  lessee,  or  any  person  holding  under  him, 
thepenon  entitled  to  possession  of  the  premises  may  be  restored 
to  the  possession  thereof,  in  the  manner  provided  by  the  act  of 
1842,  and  the  act  of  that  year  fully  prescribes  the  course  of  pro* 
ceeding.  The  action  is  given,  not  only  against  the  lessee,  who 
holds  over  after  the  lease  is  determined ;  but  also  against  any 
person  holding  under  him,  and  it  is  given  to  the  person  who  is  enti" 
(led  t4>  possession. 

In  August,  1851,  the  defendant  conveyed  the  premises  in  ques- 
tion to  one  Charles  Bowker,  and  at  the  same  time  became  a  ten- 
ant either  at  will,  or  su£feranee,  to  said  Bowker,  by  a  parol  agree- 
ment, and  he  was  to  surrender  them  up,  at  any  time,  when  re- 
quested, either  to  Bowker  or  his  grantee,  and  this  without  any 
length  of  notice.  Within  a  year  from  the  time  of  the  agreement 
between  the  defendant  and  Bowker,  the  latter  deeded  to  one 
Paige,  and  Paige  to  the  plaintiff;  and  the  case  shows  that  within 
the  year,  the  three,  Bowker,  Paige  and  the  plaintiff,  all  requested 
the  defendant  to  surrender  up  the  premises  to  the  plaintiff,  and  that 
he  refused  so  to  do,  and  set  up  an  adverse  possession  in  himself. 

The  defendant's  right  as  lessee  was  clearly  determined,  and  he 
would  be  estopped  from  setting  up  an  adverse  right  to  Bowker,  or 
his  grantee,  and  in  the  language  of  the  statute,  he  held  over  with-' 
out  Jaw  or  right.  The  great  question,  which  is  made,  is,  as  to  the 
right  of  the  present  plaintiff,  to  maintain  the  action,  and  we  think 
he  may.  Neither  Bowker  nor  Paige  have  a  right  to  the  posses- 
sion. The  plaintiff  is  the  only  one  in  interest,  and  it  would  be 
strange  if  the  statute  should  have  required  the  suit  to  have  been 
brought  in  the  name  of  Bowker,  and  he  recover  in  trust  for  the 
plaintiff.  Whether  we  regard  the  defendant  as  a  tenant  at  will, 
or  sufferance,  under  Bowker,  it  is  immaterial.  In  either  event  his 
interest  had  been  determined ;  and  afler  this  he  resists  the  claims  of 
the  plaintiff  at  his  peril.    If  we  held  that  the  defendant's  lease. 
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being  at  will,  was  put  an  end  to  b7  the  giving  of  the  deed  from 
Bowker  to  Paige,  it  would  not  defeat  this  action.  The  statute 
does  not  require  that  the  relation  of  landlord  and  tenant  should 
subsist  between  the  parties  to  the  suit  when  the  action  is  brought. 
It  is  enough,  if  the  defendant's  possession  commenced  as  a  lessee, 
and  he  holds  over  without  right,  and  the  party  sueing  has  the 
right  of  possession,  as  derived  from  the  lessor. 

The  statute  not  only  gives  the  action  against  the  lessee,  but  al- 
so against  any  person  holding  under  him,  and  it  is  given  to  the 
penan  entitled  to  possession.  It  is  no  objection  to  this  statute  ac- 
tion, that  the  plaintiff's  title  may  come  in  question.  It  may  be  a 
litigated  point,  where  the  action  is  not  against  the  lessee,  whether 
the  defendant  ever  became  his  tenant;  yet  the  action  is  as.  well 
given  against  the  tenant  of  the  lessee,  as  the  lessee  himself. 

In  New  York  under  a  similar  statute,  it  was  held,  that  the  pur- 
chaser of  the  premises  from  the  landlord  might  have  this  sum- 
mary remedy.  BirdsaU  v.  Philltpsy  17  Wend.  473  ;  and  the  case 
of  HUdreih  v.  Conanty  10  Met  298,  is  much  in  point. 

For  the  purpose  of  disposing  of  this  bill  of  exceptions,  we  are 
to  take  it,  that  everything  was  proved  which  the  plainti£f  offered 
to  prove. 

The  result  then  must  be  that  the  judgment  of  the  County  Court 
is  reversed,  and  the  case  remanded. 


Lbwis  a.  Loomis  &  Charles  L.  Jackson  v.  Williax 

LOOHIS. 

Partners,    Admissions  of  one  Partner,    Parties.    Assignment, 
Sfc,    Evidence, 

The  admimions  by  one  partner,  made  after  the  dissolution  of  the  firm  and  an  ac- 
eignment  by  him,  in  rej^d  to  the  bnsiness  of  the  firm  previously  transacted 
are  admissible,  as  evidence  against  all  the  partners. 

A  party  of  record  cannot  be  treated  as  a  nommal  party  merely,  if  he  has  any  in- 
terest in  the  amount  recovered,  even  though  that  interest  may  be  in  the  surplus, 
after  paying  specific  debts,  for  which  he  has  made  an  assignment 
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Uota  notice  of  an  asrignment  is  giT«n  to  the  debtor,  the  rights  and  Interests  of  the 
debtor,  are  in  no  way  affected  by  the  assignment,  and  the  same  evidence,  that 
wonld  be  admissible,  as  between  the  original  parties,  is  admissible  as  against  the 
assignee. 

Where  one  is  a  partner,  and  co-plaintiff  on  the  record,  and  dbectly  interested  to 
snstain  the  suit,  arid  is  liable  for  costs,  his  interest  is  of  such  a  character,  that 
be  cannot  remoTe  it  by  any  act  of  his  own,  so  as  to  become  a  competent  wit 
,  against  the  consent  of  the  defendant. 


Assumpsit  for  goods,  wares,  and  merchandize  sold  the  defend- 
ant by  the  plaintiffs,  who  were  partners  in  trade,  in  Georgia  in 
this  State. 

Plea,  the  general  issue,  and  trial  bj  jury. 

On  the  trial  the  plaintiffs  offered  evidence  tending  to  prove  the 
delivery  of  the  goods  in  question. 

The  defendant  then  offered  in  evidence  the  declarations  of  Lew* 
is  A.  Loomis  one  of  the  plaintiffs  of  record.  To  the  admission 
of  these  declarations,  the  plaintiffs  objected  on  the  ground  that 
they  were  made  subsequent  to  a  dissolution  of  the  partnership, 
and  subsequent  to  a  written  assignment  of  said  Lewis  A.  Loomis 
to  one  Charles  Jackson,  by  whom  it  appeared  this  suit  was  insti- 
tuted and  prosecuted,  as  assignee.  Also  on  the  ground,  that  said 
Lewis  A.  Loomis,  after  said  assignment  and  dissolution  having  be- 
come insolvent,  was  interested  for  the  defendant,  the  defendant 
claiming  that  said  goods  were  received  to  apply  on  a  private  debt 
Off  the  said  Lewis  A. ;  but  that  if  the  said  Lewis  A.,  was  not  in- 
terested for  the  defendant,  then  he  was  a  competent  witness  for 
him,  and  consequently  his  declarations  out  of  court  ought  not  to 
be  received. 

The  court, — Peck,  J.,  presiding,— overruled  the  objections, 
and  permitted  the  defendant  to  prove  the  declarations  so  made  by 
the  said  Lewis  A  after  said  dissolution,  assignment,  and  insolven- 
cy. The  evidence  tended  to  prove,  that  said  Lewis  A.  Loomis 
had  stated,  after  the  said  assignment  and  dissolution,  that  the  goods 
in  question  were  at  the  time  they  were  delivered,  which  was  before 
said  dissolution  and  assignment,  delivered  to  the  defendant,  with 
the  knowledge  and  consent  of  both  partners,  in  payment  and  dis- 
charge of  a  certain  contract  entered  into  between  said  Lewis  A* 
and  the  defendant  for  the  purchase  of  brick,  by  the  said  Lewis  A., 
sufficient  to  build  a  store  for  the  said  Lewis  A 


200  FRANKLIN  COUNTY. 

Loomis  &  JaokBon  v,  Loomk. 

The  defendant  also  offered  to  prove,  by  the  declarations  of 
said  Lewis  A.,  made  as  aforesaid,  that  at  the  time  said  Lewis  A. 
made  the  contract  for  the  said  brick,  (the  said  contract  was  in  writ- 
ing,) both  plaintiffs  were  present,  and  requested  the  defendant  to 
take  his  pay  for  said  brick  out  of  their  store ;  that  the  defendant 
declined  at  that  time  to  agree  so  to  do,  but  said  if  he  should  wish 
to  purchase  any  goods,  and  could  have  them  as  cheap  of  the  plain- 
tiffs as  elsewhere,  he  would  take  them  to  apply  on  the  said  con- 
tract; and  that  subsequently,  and  at  the  time  the  first  goods  in 
question  were  delivered  to  the  defendant,  it  was  agreed  between 
said  Lewis  A.  and  the  defendant,  with  the  knowledge  of  theplain- 
tiff*,  Jackson,  that  defendant  should  take  goods  to  apply  on  said 
contract  for  brick,  and  that  they  were  so  delivered  in  payment  for 
the  said  brick.  To  the  admission  of  this  testimony  plaintiff's  ob- 
jected ;  but  the  court  overruled  the  objection  and  admitted  the 
same. 

The  plaintiffs  then  offered  Charles  L.  Jackson,  one  of  the  plain- 
tiff of  record,  as  a  witness.  It  appeared,  that  previous  to  the 
commencement  of  this  suit,  said  Charles  L.  had  also  executed  a 
written  assignment  of  all  his  interest  in  the  late  firm  of  Loomis 
&  Jackson,  to  the  said  Charles  Jackson ;  and  the  said  Charles  L. 
Jackson  also  executed  and  offered  to  deliver  to  the  said  Charles 
Jackson,  then  in  court,  an  assignment,  of  the  specific  demand  in 
suit,  under  seal ;  and  the  said  Charles  Jackson  also  executed  and 
then  and  there  offered  to  deliver  to  the  said  Charles  L.,  a  release 
of  all  claim  or  liability  on  account  of  the  demand  in  suit,  and  to 
account  to  said  Charles  L.  for  the  same  whether  collected  or  not, 
which  release  was  also  under  seaL  The  said  Charles  Jackson  also 
offered  to  deposit,  with  the  clerk  of  the  court,  a  sum  of  money, 
more  than  sufficient  to  pay  the  costs  of  this  suit,  to  be  held  by  the 
said  clerk  for  that  purpose,  and  to  indemnify  said  Charles  L.  from 
ail  liability  for  said  costs. 

The  court  decided,  (bat  if  said  assignments  and  releases  were 
delivered,  and  said  money  deposited,  as  aforesaid,  still  the  said 
Charles  L.  was  inadmissible  as  a  witness  for  the  plaintiffs. 

There  was  no  evidence  tending  to  show  the  amount  which  had 
been  received,  by  the  assignee  Charles  Jackson,  from  the  assets  of 
Loomis  Sc  Jackson ;  but  it  appeared  from  the  books  of  said  firm, 
which  were  in  evidence,  that  the  goods  in  question  were  charged 
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to  the  defendant  in  the  ordinary  manner  that  thej  charged  their 
eostomers ;  and  that  they  remained  so  charged  and  were  upon  the 
books  apparently  unpaid  for,  at  the  time  of  said  assignment  And 
it  also  appeared  from  the  books  and  other  evidence,  that  said  goods 
were  all  delivered  after  the  date  and  execution  of  the  written  con- 
tract for  the  brick,  and  before  the  assignment  by  said  Lewis  A. 
Loomis,  and  before  the  dissolution  of  the  partnership. 

The  evidence  also  tended  to  show  that  the  defendant  delivered 
about  twenty-nine  thousand  brick,  before  the  assignment  and  in- 
solvency of  said  Lewis  A.,  in  pursuance  of  his  contract,  and  that 
he  had  the  residue  ready  for  delivery,  and  subsequently  delivered 
the  same,  it  requiring  about  thirty-four  thousand  to  build  the  store, 
which  the  brother  of  the  said  Lewis  A.  Loomis  afterwards  built 
There  was  no  evidence  tending  to  show  any  breach  by  defendant 
of  his  contract  for  the  delivery  of  the  brick. 

The  jury  returned  a  verdict  for  defendant  To  the  decisions 
of  the  court  as  herein  before  set  forth,  the  plaintifrs  excepted. 

SL  B.  Smith  for  plaintifis. 

L  The  case  finds  that  the  suit  was  commenced  and  prosecuted 
by  Charles  Jackson  the  assignee.  And  the  defendant  was  allowed 
to  show  by  the  admissions  of  Lewis  A.  Loomis,  one  of  the  plain- 
ti£&  of  record,  made  after  the  assignment,  that  it  was  agreed  that 
the  goods  sued  for  should  go  in  payment  of  his  own  private  debt 
This  we  think  was  erroneous. 

1.  There  is  nothing  (igcdngt  hU  interest  in  making  such  an  ad- 
mission, for  if  his  admission  is  true,  he  ib  not  interested  for  the 
real  plaintiff,  or  in  a  recovery  by  him,  whatever  contingent  interest 
he  may  have  in  the  assets  of  Loomis  &  Jackson. 

2.  And  a  plaintiff  without  interest  cannot  make  an  admission,  or 
do  any  other  thing  to  the  iiyury  of  his  assignee.  1  Greenleaf 's 
£v.  204.  Seargent  v.  Seargent  et  aL,  18  V 1 371.  Bough  v.  Bar- 
ion^  20  Vt  455.  Frear  v.  Bvertson,  20  Johns.  142.  Phcmix  v. 
Assignee  of  Ingraham^  5  Johns.  412. 

IL  But  Lewis  A.  Loomis  was  an  inadmissible  witness  for  the 
defendant  WaraU  t.  Jamesy  20  E.  C.  L.  177.  Norden  v.  WH- 
Uamsonj  1  Taunt.  878.  Johnson,  v.  Blackmany  11  Ck>nn.  842. 
Woodruff  V.  WescoUy  12  Conn.  134.  AbboU  v.  Clark^  19  Vt  444. 
I&ur  V.  Downery  20  Vt  461.    Paine  et  aL  t.  Tilden  et  oLy  20 
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Yt.  554.  And  the  declarations  of  one  who  may  be  called  as  a 
witness  are  inadmissible.  Warner  S^  Co.  v.  Mc  Gcary^  4  Yt.  507. 
This  is  the  rule,  in  all  cases  where  a  person  is  not  a  party,  unless 
the  person  is  reallj  interested  in  the  suit,  or  there  is  an  identity 
of  interest  in  him  and  the  party,  or  he  is  an  agent  And  we  in- 
sist there  is  no  reason  why  the  same  rule  should  not  be  adopted 
where  parties  without,  are  witnesses. 

III.  Parol  evidence,  of  what  was  said  at  the  time  the  contract 
for  the  brick  was  executed,  was  inadmissible.  Read  v.  Wood^  9 
Yt  285.  Lane  v.  Neale,  2  Stark.  105.  Mumfard  v.  MePhtrton, 
1  Johns.  413.    Davii  ^  Aubin  v.  Bradley  ^  Co.,  24  Yt  55. 

lY.  Charles  L.  Jackson  was  a  competent  witness  for  the  plain- 
tiff. WeUing$v.  ConseqwZy  Pet  C.  C.  301.  Steele  v.  Phanxx  Ins. 
Co.,  3  Bm.  Pa.  R.  306. 

Stevens  S^  Edson  for  defendant 

In  this  case  the  defendant  contends : 

1.  That  the  declarations  of  the  plaintiff  were  properly  admissi- 
ble m  evidence,  notwithstanding  the  assignment  of  his  interest  in 
the  demand  in  question,  as  it  appears  from  the  case  that  the  defend- 
ant had  no  notice  of  such  assignment  Campbell  v.  Dcuf,  16  Yt 
558. 

2.  The  assignment  of  Charles  L.  Jackson  of  all  his  interest  in 
this  demand,  and  the  release  executed  by  Charles  Jackson  to  said 
Charles  L.  Jackson  of  all  claims  on  account  of  this  demand,  with 
the  agreement  to  pay  him  the  amount  of  this  demand,  wheth- 
er collected  or  not,  will  not  aid  the  plaintiffs,  as  the  witness  offered, 
after  the  execution  of  these  papers  still  remained  liable  for  costs, 
and  was  therefore  interested. 

A  deposit  of  money  with  the  clerk  will  not  discharge  or  release 
the  liability  of  the  witness  for  costs.  Suppose  the  money  to  be 
deposited  with  the  derk,  and  the  plaintiff  recovers,  would  he  not 
then  take  the  money  back  as  a  matter  of  course?  If  so,  then  be 
has  only  deposited  a  sum  of  money  with  the  clerk,  and  then  is  on 
the  stand  as  a  witness  to  swear  it  into  his  own  pocket 

If  the  defendant  recovers,  could  the  plaintiff  plead  the  payment 
to  the  clerk,  in  bar  of  the  judgment  or  execution  ? 

The  opinion  of  the  court  was  delivered  by 
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IsHAX,  J.  We  perceive  no  objecdons  to  the  admiflsioxi  of  the 
dedarations  of  L.  A.  Loomis,  though  they  were  made  after  the  dis- 
solntion  of  the  £rm  of  Loomis  &;  Jackson,  and  aubseqaent  to  the 
assignment  to  Charles  Jackson.  An  admission  by  one  partner, 
made  after  the  dissolution  of  the  firm,  in  regard  to  the  business  of 
the  firm  previooslj  transacted,  is  admissible  as  evidence  against 
all  the  partners,  and  binding  on  the  firm.  Gay  v.  Baweny  8  Met 
100.  Bridge  v.  Gay,  14  Pick.  55.  3  Steph.  N.  F.  2425.  Pnck- 
erd  ▼.  Drttper^  1  Buss.  &;  MiL  191-200.  Gaddard  v.  Ingram^  8 
AdoL  &  EL  N.  S.  839. 

L.  A.  Loomis  is  one  of  the  plaintifrs  of  record,  and  as  a  general 
rule,  his  declarations  are  admissible,  not  only  against  himself,  but 
an  others,  who  have  such  a  joint  interest  as  will  enable  them  to 
join  in  the  suit.  They  are  not  to  be  treated  as  nominal  parties 
merely,  who  have  any  interest  in  the  a^ 
that  interest  may  be  in  the  surplus,  i 
debts,  for  which  the  assignment  is  ma^ 
1  Maule  &;  Selw.  249. 

Those  declarations  are  not  rendeAl4AdlddKSi^ilSle,  inUbonse- 
qnenoe  of  the  assignment  of  this  daiimby  ^^^IM^WJ^Il  w^^^^s 
Jackson.  No  notice  of  that  assignment  ^u  Hlrg^en  to  thoRefend- 
ant  It  is  regarded  as  a  settled  rule,  tha^hfciiitejiTO  assignee  to 
a  eho9e  in  action  is  not  complete,  except  as  against  tne  assignor,  until 
notice  of  the  transfer  has  been  given  to  the  debtor.  Such  notice  is 
required  to  perfect  the  title  of  the  assignee,  and  is  as  necessary, 
for  all  purposes,  and  for  the  same  reason,  that  a  change  of  pos- 
sessioQ  is  required,  on  the  sale  of  personal  property.  Vaributhirh 
V.  Hartford  Lis,  Cb.,  14  Ck)nn.  141.  Until  notice  has  been  given, 
the  assignee  holds  the  claim  subject  to  such  defence  or  dealing,  as 
may  exist  or  arise  between  the  original  parties.  A  release,  or  a  re- 
ceipt executed  by  them,  or  either  of  them,  will  be  good  as  against  the 
assignee ;  and  any  payment  to  them,  or  either  of  them,  will  be  a 
good  discharge  of  the  debt.  Campbell  v  Bay,  16  Yt  558.  If 
either  can  discharge  or  receive  payment  cf  the  debt,  it  would  be 
inconsistent  to  say,  that  they  could  not  acknowledge  it,  and  that 
such  admissions,  would  not  be  proper  evidence  of  the  fact  The 
truth  is,  that  until  notice  of  an  assignment  has  been  given,  the 
same  evidence,  that  would  be  admissible  as  between  the  original 
parties,  is  admissible  as  against  the  assignee ;  for  until  such  notice. 
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the  rights  and  interest  of  the  debtor  are  in  no  way  afiected  by  the 
assignment.  As  those  dedarations  wonld  have  been  admissible  if 
no  assignment  had  been  made,  they  are  eqnaUy  admissible  now, 
as  no  notice  of  that  transfer  was  given  the  defendant. 

Neither  are  those  declarations  rendered  inadmissiMe,  as  fending 
to  impeach,  alter,  or  vary  the  terms  of  the  written  i^reement  in 
relation  to  the  sale  of  brick.  The  object  of  the  testimony  was  to 
show  a  payment  of  this  account,  by  applying  thesameon  thedaim 
due  to  the  defendant^  for  the  brick  delivered  under  that  written 
agreement  It  is  not  pretended,  that  the  contract  for  thai  appB- 
cation  was  made,  when  that  agreement  was  executed.  It  is  true, 
an  arrangement  of  that  kind  was  then  proposed,  and  requested,  by 
all  the  partners ;  but  the  defendant,  at  that  time,  refused  to  enter 
into  such  an  arrangement,  and  the  matter  was  ended.  The  ad- 
missions were  offered  to  show  a  subsequent  canJtraet  for  the  appli- 
cation of  this  account  in  that  manner,  made  when  Ae  goods  were 
delivered^  with  the  knowledge  and  consent  of  all  the  partners. 
That  a  subsequent  agreement  of  that  kind  will  be  binding,  there 
is  no  doubt.  1  Greenleaf 's  Ev.  §  803,  804.  8  PhiL  Ev.  1477. 
Bailey  v.  Joknetmy  9  Ck>wen  115-118.  In  proof  of  such  an  ar- 
rangementy  at  that  time,  the  admission  of  either  of  the  plaintifi 
was  proper  evidence  to  submit  to  the  jury;  as  its  competency  is 
not  ejected  by  their  dissolution,  or  their  assignment,  nor  is  it  ob- 
jectionable, as  contradicting  their  written  contract.  The  jury  have 
found  that  such  an  agreement  was  made,  and  this  irill  operate  as 
payment  or  satisfaction  of  this  account 

Charles  L.  Jackson  was  properly  rejected  as  a  witness ;  at  least, 
when  offered  by  the  plaintiffs.  He  was  one  of  the  partners,  and 
co-plaintiff  on  the  record.  He  is  directly  interested  to  sustain  the 
suit,  as  he  is  liable  for  costs,  in  case  of  their  foilnre  to  recover. 
His  release  of  all  his  interest  in  the  debt^  and  the  offer  to  deposit 
money  with  the  clerk  to  cover  the  costs  will  have  no  effect  to  re- 
store his  competency.  An  interest  of  that  character,  cannot  be 
removed  by  any  act  of  his  own,  so  as  to  render  him  a  competent 
witness,  against  the  consent  of  the  defendant    8  PhiL  Ev.  1550. 

The  judgment  of  the  County  Court  is  affirmed. 
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Baieas  Cbrpiif.  JuriM^  Becordimd  MiUmu$far  the  vidation  of 
a   Penal   Statute^  far   seUing  SpiriUmB  Liqaon  wthaut  a 

The  omiMkm  to  state  in  tbe  noord  of  a  prooeeding  befoie  a  justice  for  a  Tiola- 
tion  of  a  penal  statute,  the  smonnt  of  costs  taxed  in  said  prooeeding  before  the 
magistrate,  is  not  a  fidal  delect,  though  regularly  it  should  be  entered  upon  the 
reoord;  but  if  it  appears  in  the  mitthnus,  it  is  a  sufficient  matter  by  which  to 
amend  tbe  reeord,  as  the  magistrate  is  always  allowed  to  amend  when  there  is 
anvtfaing  in  the  papers  to  amend  by. 

And  wlien  the  mittimus  only  requires  the  jailor  to  keep  the  oouTict  until  he  pay 
tbe  ftoe,  and  eoate  of  commitment,  and  jailor's  fees,  the  omission  of  the  costs 
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of  proeecatioQ  will  not  render  the  commitment  for  fine  and  costs  of  commit- 
ment void. 

In  %  commitment,  for  a  violation  of  the  license  law,  it  is  of  no  importance  whether 
it  is  denominated  a  crime,  or  an  offense,  or  neither. 

Proceedhigs  before  a  magistrate  for  such  offenses  considered. 

Habeas  Corpus.  The  relator  in  his  petition  set  forth  in  sub- 
stance, that  he  was  confined  in  the  common  jail  in  Middlebniy, 
in  the  County  of  Addison,  as  a  prisoner  in  said  jail,  and  that  he 
was  in  the  custody  and  keeping  of  David  S.  Church,  Sheriff  of 
said  County,  and  keeper  of  said  jail;  and  that  he  was  confin- 
ed and  so  kept,  by  virtue  of  a  pretended  process,  issued  and  sign- 
ed by  Norman  Tupper,  a  justice  of  the  peace,  within  and  for  said 
County  of  Addison,  upon  an  allegation  or  charge,  that  he,  the  re- 
lator, had  committed  the  crime  of  selling  intoxicating  liquors. 
And  that  the  relator  is  held  illegally  in  said  prison,  and  that  a 
writ  of  hahea$  carpus  may  issue  to  said  Church,  to  bring  the  rela- 
tor before  the  Hon.  Supreme  Court,  with  the  cause  of  his  com- 
mitment, and  as  to  the  right  of  holding  the  relator,  and  for  relief 
in  the  premises,  &c 

The  officer  returned  the  following  cause  of  detention. 

^  State  of  Vermont,  Addison  County,  ss. 

To  anj  sheriff  or  constable  in  the  state. 

Greeting. 

Whereas,  Ellery  Howard,  of  Salisbury,  in  said  county,  on  the 
18th  day  of  July,  A.  D.  1853,  at  Salisbury  aforesaid,  before  me, 
Norman  Tupper,  one  of  the  justices  of  the  peace  within  and  for 
said  county,  was  convicted  of  the  crime  of  selliag  intoxicating  li- 
quors in  two  offenses,  without  authority  therefor,  and  sentenced  to 
pay  to  the  treasurer  of  the  town  of  Salisbury  aforesaid  a  fine  of 
twenty  dollars,  and  costs  of  prosecution  taxed  at  twenty-two  dol- 
lars and  nineteen  cents,  and  to  stand  committed  till  sentence  be 
complied  with,  as  appears  of  record. 

Therefore,  by  the  authority  of  the  State  of  Vermont,  you  are 
hereby  commanded,  on  his,  the  said  Ellery  Howard's  neglect  or 
refusal  to  pay  said  fine  and  costs,  to  commit  him,  the  said  Ellery 
Howard,  to  the  keeper  of  the  jail  in  Middlebury,  in  the  county  of 
Addison,  within  the  said  prison,  who  is  hereby  commanded  to  re- 
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oeive  the  said  Ellerj  Howard,  and  him  safely  keep,  until  he  pay 
the  said  fine  and  costs  of  commitment,  together  with  his  own  fees, 
or  nntil  he  he  otherwise  discharged,  according  to  law.  Hereof 
fSeul  not,  hnt  due  service  and  retom  make. 

Dated  at  Middlehury  this  25th  day  of  Novemher,  185S. 

(Signed)  Nobman  Tuppeb,  Justice  of  the  Peace.'' 

The  officer's  return  upon  this  process,  committing  the  respon- 
dent,  was  in  due  form  of  law. 

The  grand  juror's  complaint  was  as  follows : 

^  To  Norman  Tupper,  justice  of  the  peace  for  the  county  of 
Addison,  comes  John  J.  Kelsey,  grand  juror  for  the  town  of  Sal- 
isbury,  in  said  county,  and  on  his  oath  of  office  complaint  makes, 
that  EDeiy  Howard,  of  Salisbury,  on  the  9th  day  of  July,  1858,  at 
said  Halishuiy,  did  at  divers  times,  sell,  Ornish,  and  give  away  in- 
toxicating liquors,  without  authority  therefor,  contrary  to  the  form 
of  the  statute  in  sudi  case  made  and  provided. 

Salisbury,  July  11,  A.  D.  1858.'' 

The  record  of  the  judgment  did  not  show  any  costs  taxed 
against  the  respondent 

J.  Proui  and  M.  N.  Briggs  for  the  relator. 

L  The  record  does  not  show  that  any  sentence  or  judgment  was 
rendered  for  costs ;  the  record  is  to  pay  fine  and  costs,  but  shows 
no  costs  taxed  against  the  respondent.  Such  a  record  does  not 
warrant  a  mittimus  for  $22  costs.  Biatchj  exparUj  2  Aik.  28.  1 
Swift's  Dig.  568. 

IL  The  record  does  not  authorize  the  issuing  of  such  process* 
It  is  for  fine,  and  "«>*<#  of  commitment^ 

HL  The  mittimus  redtes  that  respondent  was  convicted  of  the 
crime  of  selling  in  two  ofienses,  dec     There  is  no  such  crime, 

lY.  The  complaint  is  bad.  Several  distinct  ofienses  are  alleg* 
ed  in  the  complaint,  consisting  of  one  count  Stat  1852,  p.  16  f 
18.    Stat  1850,  p.  24  §  12. 

J.  W.  Stewart  for  the  State. 

The  opinion  of  the  court  wag  delivered  by 
Bedfield,  Ch.  J.    The  sufficiency  of  the  record  to  sustain  the 
mittimus  is  questioned.    In  reply  to  this  it  is  said  the  record  is 
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not  properly  before  us.  It  is  trae  that  tbe  officer  could  not  prop* 
erly  attach  it  to  his  return,  probably ;  and  at  common  law  it  is 
doubtfiily  how  far  the  court  would  look  into  the  whole  record,  un- 
less it  were  for  the  purpose  of  sustaining  and  helping  out  the  mittimus. 
That  being  sufficient  on  the  £aee  of  it,  the  courts  have  ordinarily 
presumed  the  record  was  in  accordance  with  the  recitations  in  the 
mittimus. 

But  by  our  present  statute,  page  296  S  13,  either  party  is  al- 
lowed to  adduce  evidence,  to  contradict  or  support  the  return,  and 
the  court  are  required  to  decide,  upon  the  vfhok  ease  presented. 
Under  this  statute,  it  has  been  the  uniform  practice  of  this  court, 
to  look  into  the  whole  record. 

But  it  does  not  seem  to  a  majority  of  the  court,  that  the  omis- 
sion to  state  in  the  record  the  amount  of  costs  taxed,  is  a  fatal  de- 
fect. Regularly  it  should  be  entered  upon  the  record.  But  it 
appearing  in  the  mittimus  is  a  sufficient  matter,  by  which  to 
amend  the  record,  which  the  magistrate  is  always  allowed  to  do, 
when  there  is  anything  in  tbe  papers  to  amend  by. 

n.  The  mittimus  itself  is  perhaps  defective,  as  to  costs.  It  re- 
cites the  adjudication  correctly,  but  in  the  commitment,  the  jailor 
is  only  required  to  keep  the  convict,  until  he  pay  the  fine,  and 
costs  of  commitment,  and  jailor's  fees,  thus  altogether  omitting  the 
costs  of  prosecution.  But  we  do  not  think  this  omission  will  ren- 
der the  commitment  for  fine,  and  costs  of  commitment  void.  If 
the  relator  had  paid  or  tendered  the  fine,  and  such  costs,  as  the 
jail(Nr,  by  the  terms  of  the  commitment  is  required  to  demand,  and 
was  still  refused  his  discharge,  the  question  would  certainly  be 
attended  with  more  difficulty.  As  it  is,  we  think  it  is  good,  as  &x 
as  it  goes,  and  the  costs  of  prosecution  may  perhaps  be  regarded 
as  waived. 

m.  We  do  not  think  it  important  whether  this  is  denominated 
in  the  commitment,  a  crime,  or  an  offense,  or  neither.  All  viola- 
tions of  penal  statutes  are  in  popular  language  criminal,  and  are 
crimes.  But  of  crimes  we  have  almost  an  infinite  extent  of  enor- 
mity or  degree. 

IV.  In  regard  to  the  complaint,  it  must  be  considered,  that 
we  cannot  require  the  same  refinement  of  technical  accuracy,  in 
a  justice  court,  which  might  be  expected  in  the  higher  courts  of 
record.    And  in  this  proceeding,  which  is  neither  an  appeal^  nor  a 
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writ  of  error,  but  aHogedier  a  collateral  matter,  we  shonld  not  per- 
haps require  as  much  exactness  and  certainty  as  if  the  questions 
aiose  on  demurrer,  or  in  arrest  of  judgment 

But  it  seems  to  us  that  this  compUiint  was  what,  and  all,  which 
the  statute  expected,  in  order  to  justify  aconyiction  for  several  of- 
fenses, or  even  for  a  second  offense,  with  increased  penalty.  And 
if  this  is  all  the  statute  requires,  it  isall  «9s  can  demand. 

The  prisoner  is  remanded  to  his  former  custody. 


GfiOBQE  Shall  v.  Leokabd  &  J.  Haskins  &  J.  Gbacs. 

TVssposf  quar0  clauswn  fregiL  Jiiriidiethn  of  a  JMtUee  fiat  a 
tretpatt  on  tkefreehoUL  Judgment  2y  a  JuiUee  of  the  peaee^-^ 
Jppeal^  the  effect  ef  a  neglect  to  prosecute  the  same.  Pa^mentf 
under  the  ttahOe  fufehe  doge  he/w^  eowrt^  He  effecL  SeiraxiL 
OoBatertd  Estoppde,  S^e* 

In  the  action  of  trt^^au  quart  domgum  /regit,  when  the  title  is  litigated,  and  that 
qneatioD  adjudicated,  asd  a  jndgmest  has  heen  rendered  in  this  form  of  action, 
by  a  court  having  competent  jurisdictioni  the  judgment  -will  oonolude  the  paiw 
tiee,  and  operate  as  an  estoppel,  if  the  matter  appeals  on  the fiiee  of  the  rMoid; 
or  as  evidence  conclusive  in  relation  to  the  t^tle,  in  any  subseqijient  Utig»tioD  of 
that  matter  between  the  parties. 

Jnttices  of  the  Peace  have  jitrisdicti<m  in  SAtions  for  trespass  on  the  fteefaoUl, 
where  the  matter  in  demand  does  not  exceed  twenty  dollars,  and  have  authorl 
ty  to  decide  upon  questions  of  title,  whenever,  m  this  action,  the  question  arises; 
and  the  security  of  parties,  hi  relation  to  tiie  titie  of  thdr  land,  is  ibnnd  In  their 
righft  of  appeaL 

If  a  party  commence  a  suit  before  a  justice,  and  takes  an  appeal  irom  the  judg- 
ment oi  the  justice,  and  afterwards  pays  the  costs  in  settlement  of  the  suit, 
twelve  days  before  the  sitting  of  the  comity  court,  and  neglects  to  prosecute 
tfaeappea]  in  the  appellate  court,  it  will  iterate  as  arsCroad,  ^*or  an  open  and 
voluntary  renunciation  of  the  suit;"  an4  in  such  a  case  it  is  a  bar  to  sny  actioo 
for  the  same  cause,  or  duty.    See  CatKn  v.  Taybr  et  ol,  18  Vt  104. 

An  appeal  firom  the  judgment  of  a  justiee,  vacates  and  rendeis  the  judgnont  mDi 
and  when  the  judgment  of  the  justice  is  thus  vacated,  there  is  no  existhig  judg 
ment,  which  will  conclude  the  parties,  as  a  matter  of  evidence,  or  which  can  be 
vehediqKm  as  a  matter  of  estoppel 
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And  where  the  plaintiff,  in  the  present  anit,  had  previoody  commenced  a  ndt, 
against  these  defendants,  before  a  justice,  for  a  trespass  on  the  same  premises, 
(^is  snit  being  for  other  trespasses  on  the  said  premises,)  and  appealed  from  the 
judgment  of  the  justice,  which  was  adverse  to  him,  and  twelve  days  before  the 
setting  of  the  county  court  paid  the  costs  in  settlement  of  said  suit,  it  washdd 
that  the  judgment  of  the  justice,  havhig  been  vacated  by  the  appeal,  and  never 
affirmed,  or  prosecuted  to  judgment  in  the  appellate  court,  there  had  been  no 
a^iudication  on  the  question  of  title  to  these  premises,  and  no  existing  judg- 
ment, which  concludes  the  parties,  as  a  matter  of  evidence,  for  that  pfirpon. 

The  doctrine  of  collateral  estoppels  considered  and  discussed,  by  Chief  Jubticb 
Bedfield,  in  an  opinion  which  follows  the  opinion  of  the  court,  by  Ishax,  J. 
in  this  case. 

Tbespass  quare  dausum  fregit.  Plea,  the  general  issue,  and 
trial  by  jury. 

On  the  trial  the  plaintiff  introduced  evidence  tending  to  show, 
that  he  had  a  possessory  title  to  the  locus  in  quo^  and  that  the  de- 
fendants had  committed  the  alleged  trespass. 

The  defendants  then  gave  in  evidence  a  copy  of  a  justice's  re- 
cord, whereby  it  appeared,  that  the  plaintiff  had  commenced  an  ao> 
tion  of  trespass  before  said  justice,  against  these  defendants  and 
two  others,  who  defended  under  the  title  of  these  defendants,  and 
that  such  proceedings  were  therein  had  that  said  justice,  on  the 
tenth  day  of  July,  1844,  rendered  a  judgment  for  the  defendants 
in  said  action  for  their  costs. 

It  also  appeared  from  the  evidence  in  the  case,  that  the  action 
before  said  justice  was  brought  to  recover  damages,  for  trespasses 
committed  upon  the  identical  land  now  in  dispute,  that  on  the  trial 
before  said  justice,  the  title  to  said  land  was  in  question,  and  that 
on  said  trial,  the  plaintiff  after  having  given  evidence  tending  to 
prove  a  possessory  title  in  himself,  c^ered  also  to  show  a  paper 
title ;  but  the  justice  refused  to  receive  any  evidence  of  paper 
title,  on  the  ground  that  it  was  too  late  for  the  plaintiff  to  introduce 
such  evidence,  after  having  elected  to  put  himself  upon  a  possess- 
ory title ;  that  the  counsel  for  the  plaintiff  thereupon  declared,  that 
he  would  no  father  prosecute  his  action  before  said  justice,  but 
would  appeal  to  the  county  court ;  and  the  justice  rendered  judg- 
ment for  the  defendants,  upon  the  ground  that  the  plaintiff  had 
failed  to  make  out  a  title  to  the  land  in  dispute ;  and  the  plaintiff 
entered  his  appeal  m  due  form  of  law ;  and  that  more  than  twelve 
days  before  the  term  of  the  county  court  to  which  said  i^peal  was 
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taken,  the  plaintiff  paid  to  said  jusdce  the  amount  of  the  costs  al- 
lowed the  defendants,  for  their  use,  and  in  setdement  of  the  sidt ; 
and  that  said  stut  was  not  entered  in  the  connty  court 

The  plaintiff  did  not  daim,  that  he  had  acquired  any  title  to  the 
premises  subsequent  to  the  justice  judgment.  And  the  county 
court,  holding  the  proceedings  in  the  suit  before  the  justice  to  be 
condusiTe  upon  the  parties,  directed  a  yerdict  for  the  defendants. 

Exceptions  by  plaintiff. 

/.  A.  BechoUh  for  plaintiff. 

L  The  ruling  of  the  court  below  stands  on  OaiUn  t.  Taylor^  18 
Yt  104;  but  this  case  differs  from  that: 

1.  There  was  a  regular  jury  trial  and  yerdict  on  the  merits; 
here  the  merits  were  not  reached  at  aU. 

2.  There  the  matter  was  unquestionably  within  the  jurisdiction 
of  die  justice ;  here  it  may  be  doubted  whether  the  justice  had 
jurisdiction. 

The  Revised  Statutes  170  §  7,  it  is  true,  expressly  gives  juris- 
diction to  the  justice,  of  ^  actions  of  trespass  on  the  free-hold  where 
the  sum  in  demand  does  not  exceed  twenty  dollars ;"  but  in  the 
same  section  expressly  excludes  the  justice  from  jurisdiction  of 
actions  "•  where  the  title  of  land  is  concerned.'' 

These  provisions  are  apparently  contradictory ;  but  it  is  evident 
that  the  legislature  did  not  intend  to  give  justices  the  power  of  try- 
ing titles ;  they  meant  to  create  a  law  to  reach  cases  of  petty  dep- 
redations on  the  reality,  where  the  possession  was  injured,  and 
where  the  title  would  not  be  involved ;  thus  saving  the  expense 
and  delay  of  litigating  in  the  higher  tribunals.  And  this  would 
seem  to  be  the  true  reading  of  the  statute,  frx>m  the  history  of  the 
legislation  on  this  subject  The  exceptions  to  the  jurisdiction,  for 
many  years  were,  "  trespass  on  the  free-hold,  and  where  the  title  to 
land  is  concerned ;"  as  if  the  title  of  land,  in  their  view,  was  not 
concerned  in  the  action  of  trespass  on  the  fi'ee-hold. 

The  contemporaneous  legislation  points  in  the  same  direction ; 
it  is  sedulous  to  exclude  a  justice  frt>m  interfering  with  the  land- 
ed property  of  the  state. 

To  permit  this  justice  to  adjudicate  the  titie  to  this  farm,  is  there- 
fore to  clothe  him  with  power,  which  the  legislature  did  not  con- 
template.   And  our  courts  have  gone  to  say  the  least,  passHms 
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aegudSf  wUb  our  legislature  on  this  subject  as  appears  from  WhiU 
iMy  T.  J^eriy  11  Yt  25a    Eavens  y.  Nfedham,  20  Yt  183. 

22  Yl  565.    Bule  of  ooostm^ioa  indicated  in  19  Yt  223. 

IL  It  is  submitted,  whether  the  authority  of  OatUn  v.  To^ifer, 
9ught  to  be  recognized  to  its  full  extenti  becanse  (1.)  the  doctrine 
of  that  case  in  effect  adds  a  new  provision  to  the  statute,  and  that 
to  effect  an  estoppel  The  statute  (Bev.  Stat.  174  $  49,)  no  where 
says  that  payment  of  the  judgment  shall  operate  as  an  affirmation 
of  the  judgment;  but  in  the  succeeding  section  does  proyide  what, 
and  for  what  purposes,  it  shaU  haye  su<^  effect  Is  not  the  rule 
^$sgifr9uh  uniu$  kc"  ^q[ipUoable? 

(2.)  Ought  not  the  rule  to  be  limited  to  defimdants  only?  If  a 
defendant  pays  up  damages  and  costs,  he  admits  both  the  proprie- 
ty of  the  remedy  and  the  justice  of  the  dadm;  while*a  plaintii^ 
by  paying  cotfi  only,  admits  nothing  but  what  pertains  to  the  rem* 
edy. 

(3.)  There  is  also  a  diversity  in  cases;  a  rule  of  this  diaraeter 
applied  to  rights  or  incidents  of  personal  property,  as  in  CatUn  v. 
Tbyfor,  might  be  productive  of  trivial  consequences,  as  the  jus- 
tice's sphere  is  limited ;  while  in  cases  involving  title,  take  the  one 
at  bar,  it  is  impossible  to  place  bounds  to  the  mischief  which  might 
ensue. 

m.  But  if  the  rule  must  be  applied,  let  the  judgment,  so  call- 
ed, be  conclusive  only  as  to  the  precise  point  in  issue,  and  that  was 
not  the  title,  since  it  appears  that  that  was  not  only  not  in  issue, 
but  that  the  Starksboro  justice  refused  to  hear  any  thing  about  it. 
Whatever  else  was  decided,  it  cannot  be  seriously  pretended  that 
the  title  was  abjudicated. 

Barber  ^  BushneU  and  U,  X  Phelpe  for  defendants. 

The  plaintiff  was  not  entitled  to  recover  without  showing  title 
to  the  premises.  Because,  as  the  parties  owned  land  adjoining, 
and  the  dispute  was  as  to  the  location  of  the  division  line,  if  the 
pliui^tiff  had  not  the  title,  the  defendants  had. 

The  court  were  rig^t  in  rulings  that  the  former  recovery  waa 
conclusive  between  the  parties,  as  to  the  title.  It  was  a  judgment 
by  a  court  of  record,  and  of  competent  jurisdiction.  Comp.  Stat. 
Chap.  29  §  2Q. 
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It  was  npon  the  precise  pdbit  now  in  controversj,  the  title  to 
tLialand. 

That  stilt  was  'brought  to  recover  fi>r  a  trespass  upon  the  same 
land.  Upon  the  trial,  the  same  title  now  set  up  by  the  plaintiff 
was  in  dispute  and  litigated.  And  lihe  judgment  was  rendered 
npon  the  ground,  that  he  had  fidled  to  establish  that  title. 

b  is  not  claimed,  that  he  has  acquired  any  other  or  additional 
title  since. 

The  payment  of  the  judgment^  in  favor  of  defendants  for  their 
costs,  more  titan  twelve  days  before  the  tenn  to  which  the  appeal 
was  taken,  in  pursuance  of  the  statute  provision  for  that  purpose, 
rendered  the  judgment  equally  conclusive  as  though  it  had  been 
affirmed  by  the  county  court     Ca^n  v.  ^o^,  18  Yt  104. 

The  case  is,  therefore^  in  all  respects  within  the  universally  ac- 
knowledged principle,  that  the  judgment  of  a  court  of  competent 
jurisdiction  is  condusive,  as  evidence  between  the  parties,  or  their 
privies,  as  to  any  pobit  directly  decided  or  legally  to  be  inferred* 

We  refer  to  the  leading  English  and  American  cases,  and  to 
some  of  the  decisions  in  this  state  on  the  subject,  as  showing  the 
extent  and  application  of  the  rule.  Duchess  of  Kingston's  eassj  11 
State  Tr.  261,  cited  from  2  Smith's  Lead.  Cas.  435-473  and  notes. 
1  Starkie  Ev.  190,  and  cases  dted.  8  East  366.  Street  v.  Bov- 
infftonj  3  Esp.  56.  Trevivian  v.  Laiorencey  3  Salkeld  276.  Grardr 
ner  v.  BudbeSy  3  Cow.  120.  Burt  v.  Steenhsrghj  4  Cow.  559. — 
Kent  V.  Kenty  2  Mass.  838.  Cancum  v.  Greenwood  T*  Co.,  1  Cow. 
1.  Beits  V.  J^owy  5  Cow.  550.  2  Aik.  249.  2  Vt  111.  12  Vt 
165.     IS  Vt.  183.    15  Vt.  170.    Perkins  v.  Walker,  19  Vt  144. 

Sucb  a  judgment  cannot  be  impeached  by  the  parties,  nor  shown 
to  be  erroneous.  And  it  is  equally  condusive,  even  when  rendered 
by  consent  or  default  Briggs  v.  Bichmond,  10  Pick.  391.  MeNUl 
V.  Bright^  4  Mass.  282.  Eoyt  v.  Gihttrnj  13  Johns^  139.  Bagot 
V.  WHUamsj  10  E.  C.  L.  62. 

Or  by  a  court  of  special,  or  local,  or  limited  jurisdiction,  Brofon 
V.  Wadsworth  et  al,  18  Vt  170. 

10  E.  C.  L.  62,  above  dted.  Or  by  a  justice  court  Blodgett 
V.  Jordany  6  Vt  580. 

Parol  evidence,  (consistent  with  the  record,)  is  always  admissi- 
ble to  show  what  fSEUsts  were  actually  litigated  and  dedded.  Sed" 
dm  V.  Tutopy  6  Term  607. 


2U  ADDISON  COUNTY. 

Small  9.  Haskins  et  sL 

MarHn  v*  ThonUany  4  Esp.  180.  Bctffot  y.  WiOiams.  Gard- 
ner  y.  Buekbee  et  oL  Burt  y.  Steenburghy  aboye  cited.  Wood  y. 
Jackson^  8  Wend.  1.  Porifctfr  y.  Than^^nm,  8  Pick.  Perlam  y. 
ITdttcr,  19  Vt 

Nor  need  this  judgment  haye  been  specially  pleaded  in  order  to 
be  oondusiye.  It  does  not  operate  as  an  estoppel,  but  as  conclu- 
siye  evidence  of  the  hxX.  And  as  title  to  the  land  could  be  shown 
bj  the  defendants  under  the  general  issue,  thej  were  not  bound  to 
plead  their  evidence.  See  the  able  note  of  Judge  Co  wen  on  this 
subject,  (2  Cowen  &  Hill's  notes,  to  Phillips'  Ev.,  and  the  cases  ci- 
ted.) 2  Smith's  Lead.  Cas.  Amer.  note  474.  Wood  y.  Jackson^  above 
cited.  Toung  v.  RtmneUy  2  Hill  478.  This  view  was  also  fully 
ezaminedandadoptedbjthecourtin  the  case  of  PerKn#v.  Walk- 
er, 19  Vt. 

But,  even  if  the  judgment  operated  as  an  estoppel,  as  the  de- 
fendants had  no  opportunity  to  plead  it,  it  was  admissible  in  evi- 
dence under  the  general  issue.  .  2V«vtt;»an  V.  Xatorenc«,  above  cited. 
Howard  v.  JditckeUy  14  Mass.  241.  Adams  v.  Barnes^  17  Mass. 
365.  The  defendants  might  have  pleaded  title.  But  they  could  not 
in  the  same  plea  set  up  an  estoppel  on  the  plaintiff  from  denying  it. 
This  would  have  been  anticipating  what  the  replication  might  be, 
and  adding  a  rejoinder  to  the  plea.  Nor  was  the  evidence  object- 
ed to  at  the  triaL     Gardner  v.  Buekbee^  above  cited. 

It  has  been  suggested,  that  the  limited  character  of  the  justice 
jurisdiction  in  actions  of  this  nature,  authorizes  the  conclusion  that 
these  judgments  were  not  intended  to  be  conclusive  as  to  title. 

No  such  inference  can  be  drawn  from  the  statute.  It  is  one  of 
the  oldest  and  most  carefully  drawn  acts  in  the  state,  repeatedly 
and  ably  revised,  and  tested  by  long  practice.  And  it  is  inoon- 
ceiveable,  if  the  legislature  had  so  intended,  that  they  should  not 
have  so  said,  in  regard  to  a  matter  so  important  and  so  apparent. 
Besides,  the  provision  limiting  the  jurisdiction,  and  for  an  appeal 
in  all  actions  of  trespass  on  the  free-hold,  which  is  extended  to  no 
other  class  of  cases,  except  where  a  right  or  forfeiture  is  concern- 
ed of  a  consequence  beyond  the  mere  amount  claimed,  shows  clearly 
that  the  judgments  in  these  cases  were  regarded  as  conclusive. 

The  conclusiveness  of  a  judgment  is  not  derived  from  the  stat- 
ute which  gives  jurisdiction  to  the  court,  but  is  one  consequence 
among  many,  which  the  common  law  attaches.    And  if  jurisdio- 
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tion  to  render  judgment  is  ghren,  its  oonclusiveness  follows  as  a 
znatter  of  law,  nnless  ezpresslj  taken  awaj  bj  the  act.  And  we 
have  already  seen  that  this  consequence  is  oniyersallj  held  to  at- 
tach to  the  judgments  of  all  courts  of  record,  however  special,  lim- 
ited, or  local  their  jurisdiction  may  be. 

The  opinion  of  the  court  was  delivered  by 

IsHAM,  J.  On  the  trial  of  this  cause  at  the  circuit  the  plain- 
tiff introduced  evidence  to  prove  a  possessory  right  to  the  land 
described  in  his  declaration,  and  also  the  injuxy  of  which  he  com- 
plains. The  parties  are  adjoining  proprietors  of  land,  and  the 
matter  in  controversy  is  in  relation  to  the  dividing  line  between 
them.  For  the  purpose  of  showing  a  title,  and  right  of  possess- 
ion to  the  land  in  dispute,  the  defendants  gave  in  evidence  the  record 
of  a  suit  before  a  justice  of  the  peace,  in  an  action  of  trespass  on 
the  free-bold,  brought  in  &vor  of  the  plaintiff  against  the  defend- 
ants and  two  others,  who  defended  under  their  title. 

From  this  record,  it  appears,  that  a  judgment  was  rendered  for 
the  defendants ;  that  the  plaintiff  appealed ;  and  that  more  than 
twelve  days  before  the  session  of  the  court  to  which  the  appeal 
was  taken,  the  plaintiff,  under  the  provisions  of  the  act,  paid  the 
justice  the  costs  allowed  the  defendants,  in  settlement  of  the  suit. 
The  appeal  was  never  entered  in  the  appellate  court,  and  was  no 
further  prosecuted.  It  is  admitted,  that  the  alleged  trespasses 
were  conunitted  on  the  same  land,  and  that  the  title  was  in  dispute 
and  litigated  before  the  justice.  The  county  court  held  the  pro- 
ceedings in  the  justice's  court  conclusive  upon  the  title  to  the  land, 
and  directed  a  verdict  for  the  defendants.  For  this  ruling  of  the 
court,  these  exceptions  have  been  taken.  The  question  arises 
whether  that  record  is  conclusive,  between  these  parties,  against 
the  plaintiff's  title  to  the  land. 

The  action  of  trespass  quare  clausum  /regit  is  a  possessory  ac- 
tion, the  gist  of  which  is  an  injury  to  the  possession.  The  title  to 
the  premises  is  not  necessarily  involved  in  its  prosecution.  In  this 
respect  it  is  unlike  the  action  of  ejectment  and  other  real  actions ; 
yet,  the  title  may  be  litigated,  as  a  matter  directly  involved  in  the 
issue,  and  when  that  question  is  a^udicated,  and  a  judgment  has 
been  rendered  in  this  form  of  action  by  a  court  having  competent 
jurisdiction  of  the  matter,  the  judgment  will  conclude  the  parties, 
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and  wm  operate  as  an  estoppel  if  the  matter  appears  on  the  fiioe 
of  the  record;  or  as  evidence  ctmcliisiTe  in  relation  to  the  title,  in 
any  subseqaent  litigation  of  that  matter  between  them.  Saond.  on 
Pleading  &  Ev.  866.  1  East  244  Burt  y.  Steenburghy  4  Cow. 
559. 

In  relation  to  the  jurisdiction  of  the  justioCi  before  whom  these 
proceedings  were  had,  and  his  right  to  adjudicate  upon  the  ques- 
tion of  title  to  the  premises,  we  think  there  can  be  no  doubt  as 
to  the  construction  of  the  act,  or  the  intention  of  the  legislature. 
The  Comp.  Stat  2SS,  §  20,  expressly  gives  jurisdiction  to  justices 
of  the  peace  in  actions  of  trespass  on  the  free-hold,  where  the  sum 
in  demand  does  not  exceed  twenty  dollars.    Jurisdiction  is  also 
given  of  all  other  actions  of  a  civil  nature,  where  the  matter  in  de- 
mand does  not  exceed  one  hundred  dollars,  except  actions  of  slan- 
der, fidse  imprisonment,  replevin  above  the  sum  of  seven  doDars, 
and  where  the  title  of  land  i$  amcemed.    This  last  exception  win 
exclude  from  the  jurisdiction  of  the  justice,  the  action  of  ejedH 
ment ;  case,  against  an  officer  for  the  defective  levy  of  an  execu- 
tion ;  covenant,  on  covenants  in  a  deed,  2  Y t  407 ;  actions  on  the 
case  for  a  nuisance,  11  Vt  250  ;  20  Yt  188 ;  and,  indeed,  all  ac- 
tions in  whatever  form,  where  the  title  to  real  estate  is  involved, 
except  this  particular  form  of  action.     IVespass  an  the  free-hold^ 
where  the  matter  in  demand  does  not  exceed  twenty  dollars.    Thia 
form  of  action^  to  this  extent^  is  given  by  statute,  and  jurisdiction 
when  not  expressly  taken  away,  is  necessarily  given  over  every 
matter  that  arises  on  common  law  principles  under  the  issue  form- 
ed in  the  case.    Where  that  jurisdiction  exists,  the  conclusiveness 
of  an  ac(judication  is  a  matter  of  legal  inference,  unless  a  contrary 
provision  is  expressly  made  by  statute. 

The  act  of  1824,  (Slades  Comp.  140,)  gave  the  same  jurisdic- 
tion in  this  form  of  action  to  a  justice;  but  provided,  that  if  the 
defendant  justified  by  plea  of  title,  the  records  in  the  case  were  to 
be  certified  by  the  justice,  and  returned  to  the  next  term  of  the 
county  court ;  in  which  court,  the  case  was  to  be  entered  as  an 
original  action.  Under  this  act,  the  legislature  intended  to  take 
from  the  jurisdiction  of  the  justice,  the  right  to  determine  the  ques- 
tion of  title  to  land  in  this  form  of  action,  and  this  rendered  neces- 
sary a  special  provision  of  that  character.  But  in  our  present  re- 
vision of  the  statutes,  while  the  jurisdiction  of  a  justice  over  thia 
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action  is  coDtinued,  the  provision  is  omitted,  that  the  records  are 
to  be  certified  to  the  county  court,  in  case  the  defendant  justifies 
under  a  plea  of  title ;  and  instead  thereof,  the  right  of  appeal  is 
given  to  each  party,  whatever  may  be  the  matter  in  demand,  while 
the  right  of  appeal  in  other  cases  is  limited.  This  legislation  shows 
an  evident  intention  to  give  the  justice  authority  to  decide  upon 
questions  of  title,  whenever,  in  this  action  the  question  arises ;  and 
the  security  of  parties,  in  relation  to  the  tide  of  their  land,  is  found 
in  their  right  of  appeal,  which  transfers  the  whole  subject  in  con- 
troversy to  an  appellate  court.  This  we  think,  has  been  the  gen- 
eral and  practical  constructMHi  of  the  act. 

The  effect  of  the  judgment,  which  was  given  in  evidence,  and 
<^  the  proceedings  before  the  justice,  is  a  matter  of  more  difficulty. 
So  &r  as  the  cause  of  action  is  concerned  on  which  that  suit  was 
brought,  we  must,  on  the  authority  of  the  case  of  Cailin  v.  7by- 
ioTf  18  Yt.  106,  regard  those  proceedings,  as  a  bar  to  any  other 
suit  for  that  matter,  and  no  further  claim  for  damages  can  be  made. 
In  giving  that  effect  to  those  proceedings,  it  is  not  necessary  to 
consider  that  daim  as  having  been  adjudicated,  or  that  a  judg- 
ment still  subsisting  has  been  rendered  thereon.  It  is  sufficient 
for  that  purpose  to  say,  that  the  commencement  of  the  suit,  the 
appeal  taken  from  the  judgment  of  the  justice,  the  subsequent 
payment  of  costs  in  settfement  of  the  suit,  and  the  neglect  of  the 
plaintiff  to  prosecute  that  appeal  in  the  appellate  court,  will  oper- 
ate as  a  reiraxity  ^  or  an  open  and  voluntary  renunciation  of  the 
suit.''  In  such  case,  it  is  a  bar  to  any  action,  for  the  same  cause, 
or  duty.  3  Bbic  Com.  296.  Jac  Law  Diet  623,  titie  Retraxit. 
If  this  suit  had  been  brought  for  Ihe  same  injuries,  for  which  that 
suit  was  prosecuted,  those  proceedings  would  be  a  good  defence  to 
this  prosecution.  But  this  suit  is  brought  for  other  injuries  to  the 
same  land ;  and  the  question  is,  do  those  proceedings  conclude  the 
parties  in  this  suit,  on  the  question  of  titie;  in  other  words,  is  there 
a  judgment  unvacated,  and  still  subsisting,  in  which  the  titie  to 
this  land  was  the  subject  of  express  and  direct  a^udication.  It  is 
not  sufficient,  that  a  judgment  was  rendered  by  the  justice,  having 
jurisdiction  of  the  subject  matter  before  him,  or  that  the  title  of 
the  land  was  the  subject  oi  investigation ;  but  it  must  also  appear, 
that  that  judgment  still  remains  in  full  force,  unvacated  and  unre- 
rersed.  Unquestionably,  that  judgment  is  binding  upon  Ihe  par- 
XXVI  15 
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ties,  and  conclusively  so,  upon  all  matters  that  could  hare  been 
and  were  actually  determined  and  adjudicated,  unless  its  effect  is 
destroyed  by  the  appeal  allowed  by  the  court.  The  statute  gives 
to  each  party  the  right  of  appeal  in  cases  of  this  character,  but 
does  not  expressly  declare,  what  its  effect  shall  be  on  the  judg- 
ment from  which  it  is  taken.  If  the  appeal  has  simply  the  effect 
to  suspend  the  jtidgmerU  of  the  justice,  until  a  judgment  is  rendered 
by  the  appellate  court  on  the  appeal,  we  do  not  see,  but  its  effect 
may  be  conclusive,  if  the  party  appealing  fails  to  prosecute  his  ap- 
peal to  judgment.  But  if  the  effect  of  the  appeal  is  to  vacate  the 
judgment,  and  remove  the  suit  from  the  jurisdiction  of  the  justice, 
it  is  obvious,  that  no  such  consequences  will  follow ;  for,  there  is 
then  no  subsisting  judgment  in  the  case.  In  case  of  an  appeal 
from  the  probate  court,  the  appeal  is  taken  from  some  arder^  sen* 
tence,  or  decree  of  the  court ;  and  the  judgment  of  the  appel- 
late court  is  upon  that  order  or  decree  from  which  the  ap- 
peal is  token,  and  when  made,  it  is  to  be  certified  to  the  probate 
court,  where  the  same  proceedings  are  to  be  had,  as  if  the 
decision  had  been  made  there.  Comp.  Stat  824  §  86.  The 
appeal  gives  no  jurisdiction  to  the  county  or  supreme  court,  to 
proceed  and  settle  the  estate,  but  simply  to  reconsider  the  decree 
of  that  court ;  and  the  judgment  is  to  be  enforced,  and  carried  in- 
to effect  by  the  probate  court,  as  if  no  appeal  had  been  taken. 
The  jurisdiction  of  the  probate  court  over  the  cause  and  the  par- 
ties, is  not  taken  away  by  the  appeal  It  may,  therefor,  more  prop- 
erly be  considered,  that  the  order  and  decree  of  the  probate  court, 
is  merely  suspended,  until  the  final  decree  of  the  appellate  court 
is  obtained.  State  v.  McXncwn,  21  Yt  508.  But  a  different  con- 
struction is  given  to  the  act  granting  appeals  from  the  judgment 
of  a  justice  of  the  peace.  When  such  an  appeal  is  taken,  the  cause 
itself  is  removed,  as  well  as  the  jurisdiction  of  the  court  over  the 
parties  taken  away.  The  county  court  on  such  an  appeal,  do  not 
simply  revise  the  judgment  of  the  justice,  and  certify  that  judg- 
ment to  be  carried  into  effect  by  him ;  but  they  take  cognizance  of 
the  cause  itself  and  jurisdiction  over  the  parties ;  they  render  their 
judgment,  and  carry  that  judgment  into  effect,  by  execution  or 
otherwise,  as  if  the  suit  had  been  originally  commenced  there. 
The  justice  has  no  further  jurisdiction  of  the  case,  or  of  the  par- 
ties, afler  the  appeal  has  been  taken.    The  effect  of  such  an  appeal 
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mast  necessarily  be  to  vacate  and  render  null  the  judgment  of  the 

joBtJce ;  and  so  fiur  as  an  adjadication  of  any  matter  involved  in 

the  suit  is  concerned,  the  parties  are  placed  in  the  same  situation 

as  if  no  judgment  had  been  rendered.    This  question  has  been 

direcdy  determined  in  the  case  of  Ourtia  v.  Beardilyy  15  Conn. 

522,  under  a  statute  similar  to  our  own.    It  is  deemed  impossible 

to  evade  the  reasoning  and  doctrine  of  that  case,  in  its  application 

to  this.     That  was  an  action  of  debt  on  judgment  rendered  by  a 

justice,  from  which  an  appeal  was  taken,  but  never  entered  in  the 

appellate  court,  agreeably  to  the  provisions  of  the  act    The  court 

observed,  <Uhat  from  the  view  of  appeals  from  justices,  which  has 

^  been  taken,  we  entertain  no  doubt,  that  upon  principle,  the  effect 

'^of  the  appeal  was  to  vacate  and  render  null  the  judgment  of  the 

''justice."    It  was  held,  that  the  action  could  not  be  sustained.    In 

the  case  of  Campbell  v.  Boward,  6  Mass.  876,  Ch.  J.  Parsoks 

remarked,  ^  that  when  an  appeal  has  been  regularly  allowed,  no 

'^  farther  proceedings  can  be  had  on  the  judgment,  until  through 

^the  default  of  the  appellant,  it  be  affirmed  on  the  complaint  of 

^the  appellee;  and  when  the  appeal  is  allowed,  the  judgment  no 

^  longer,  in  legal  construction,  remains  in  force.    The  question  has 

**  frequently  been  before  the  court,  where  a  judgment  appealed 

*^  from,  and  not  affirmed,  has  been  pleaded  in  bar  to  another  action 

^for  the  same  cause,  and  it  has  been  considered  as  no  bar;  as  a 

*  judgment  inoperative,  and  not  in  force,  after  the  appeal  was  al* 

''bwed.     Paine  v.   G ,  17  Pick.  142.    In  the  case  of 

Fletcher  ▼.  BUnVy  20  Yt  126,  this  court  remarked  ''that  the  legal 
effect  of  an  appeal  was  to  vacate  the  judgment  rendered  by  the 
justice,  and  to  remove  the  entire  case  into  the  county  court"  Re- 
gawjing  this  to  be  the  proper  construction  of  the  act  regulating 
appeals  from  justices,  the  conclusion  foUows,  that  when  the  judg- 
ment of  a  justice  is  thus  vacated  by  an  appeal,  there  has  been  no 
matter  a4judicated,  or  determined  by  the  court;  there  is  no  exist- 
ing judgment,  which  wiU  conclude  the  parties,  as  a  matter  of  evi- 
dence, or  which  can  be  relied  upon  as  a  matter  of  estoppel. 

The  Comp.  Stat  238  §  74  provides,  that  any  party  having  ap- 
pealed from  the  judgment  of  a  justice  to  the  county  court,  may  at  any 
time,  not  less  than  twelve  days  before  the  session  of  such  court  tender 
and  pay  to  the  creditor,  or  leave  with  the  justice  the  amount  of 
such  judgment ;  or  may  tender  to  such  justice  a  confession  of 
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judgment  in  &yor  of  the  appellee,  for  the  amount  of  the  orig- 
inal judgment,  with  interest  In  either  event  the  statute  provides, 
that  there  shall  be  no  afltenance  of  the  original  judgment.  If  a 
judgment  by  confession  is  rendered,  the  statute  provides,  that  it 
shall  have  the  same  effect  as  an  aflSnnance  of  the  judgment,  to 
preserve  all  liens  and  securities,  which  the  plaintiff  has  for  the 
collection  of  his  debt.  But  the  statute  nowhere  declares,  what 
the  effect  shall  be  upon  the  judgment  appealed  from,  where  the 
amount  is  tendered  or  paid  bj  the  party  appealing.  To  affirm, 
or  render  a  judgment  effectual,  as  such,  which  has  been  previous- 
ly vacated  and  rendered  null,  it  is  necessary,  unless  some  provis- 
ion by  statute  is  made  otherwise,  that  the  same  solemnities  be  ob- 
served, that  are  required  in  the  rendition  of  the  original  judg- 
ment It  is  equally  necessary  for  the  affirmance,  as  well  as  for 
the  rendition  of  an  original  judgment,  that  it  be  done  by  some  ju- 
dicial tribunal,  having  jurisdiction  of  the  matter  for  that  purpose. 
The  payment  of  the  costs  by  the  appellant  to  the  defendant,  can- 
not have  such  an  effect ;  for  that  is  the  act  merely  of  the  party, 
while  the  rendition  of  a  judgment,  either  original,  or  by  affinn- 
anoe,  is  a  judicial  act,  to  be  exercised  only  by  one  having  judicial 
authority.  When  the  statute  provides,  that  in  case  of  a  confes- 
sion, its  effect  shall  be  an  affirmance  of  the  judgment,  to  preserve 
all  liens,  and  makes  no  such  provision  in  case  of  a  tender  of  the 
judgment,  it  is  a  reasonable  presumption,  that  no  such  effect 
was  intended  by  the  legislature.  Under  the  provisions  of  our 
act,  where  the  judgment  of  a  justice  has  been  vacated  by  an  ap- 
peal, a  new  judgment  can  be  obtained,  <mly  by  an  affirmance  of 
the  judgment  in  the  county  court,  on  the  complaint  of  the  appellee, 
or  by  a  confessicm  by  the  appellant,  or  by  a  regular  prosecutioa 
iC  the  case  to  a  judgment  by  the  party  appealing.  If  the  judg- 
ment of  the  justice  has  not  been  affirmed  in  one  of  these  ways, 
the  only  effect  that  can  be  given  to  the  payment  of  the  costs^ 
is  to  consider  it  in  the  nature  of  a  retraxit,  and  a  bar  to  any  daim 
for  the  matters  for  which  that  suit  was  brought  To  that  extent 
the  case  of  Oatlin  v.  Tatfhr,  18  Yt  106,  is  an  authority ;  beyond 
that,  we  are  not  warranted  to  proceed  by  any  a^udication  of  the 
oourt  in  that  case.  In  giving  that  effect  to  Uiose  proceedings,  we 
must  regard  the  doctrine  as  peculiar  to  this  state. 
In  Massachusetts,  it  would  operate  as  a  discontinuance  of  the 
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suit  merdy,  and  would  be  no  bar  to  any  sabsequent  Buit  for  the 
same  matters.    5  Mass.  876,  by  Pabsons,  Ch.  J. 

The  ju^^ment  rendered  by  the  jnstioe,  baying  been  vacated  by  the 
appeal,  and  never  affirmed,  or  prosecuted  to  judgment  in  the  appel- 
late conri,  we  think  there  has  been  no  adjudication  on  the  ques- 
tion of  tiUe  to  these  premises,  and  that  there  is  no  existing  judg- 
ment, whidi  conckides  the  parties  as  a  matter  of  evidence,  for 
that  purpose. 

The  resuh  is,  that  the  judgment  of  the  County  Court  must  be 
reversed,  and  the  case  remanded. 


In  this  case  Chief  Justice  Rbdfiibld  delivered  the  following 
opinion,  in  which  the  learned  Judge  discusses  the  doctrine  of  col- 
lateral estoppels,  and  dissents  from  the  intimation  of  the  opinion 
of  the  eoort  upon  this  subject 

Opinion  by  Bbdhbld,  Ch.  J. 

As  I  concur  in  the  judgment  just  pronounced,  it  seems  scarcely 
needfid  to  speeify  the  grounds  of  that  opinion.  But  on  one  point, 
the  intimation  of  tibe  opmion  of  the  court  is  so  important,  in  its 
practical  bearings,  and  so  much  opposed  to  my  own  views  of  the 
true  principle  of  the  juft  application  of  the  doctrine  of  estoppels, 
tfai^  I  shall  briefly  express  my  dissent 

L  I  entertain  no  doubt  the  justice  has  jurisdiction  of  the  action 
of  trespass  on  the  freehold,  where  the  damages  claimed  are  less 
^an  twenty  dollars. 

n.  It  is  certain,  that  is  an  action  where  the  title  of  land  is 
toneemed,  but  not  ordinarily  brought  in  qtiesHim,  This  portion  of 
the  jurisdiction  of  a  justice  is,  therefore,  in  derogation  of  the  gen- 
eral limits  of  jurisdiction,  between  justice  courts  and  the  cou4|^ 
court  In  all  other  cases  the  justice  jurisdiction  is  prohibited, 
*  where  the  title  of  land  is  concerned.''  This  exception,  too,  is 
deariy  made  from  convenience,  and  not  with  any  view  to  en- 
courage the  bringing  of  actions,  where  the  title  of  land  is  concern- 
ed, even  in  trespass  qttare  elauium  fregitj  before  justices,  in  as  much 
as  iuH  costs  are  given  in  such  actions,  in  the  county  court,  *^  where 
the  court  shall  cerdfy  that  the  title  of  land  came  in  question." 
This  excepti<»ial  jurisdiction,  in  this  class  of  actions,  to  justices, 
I  dearty  not  intended  to  bring  into  justice  courts  actions  of 
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trespass,  where  the  title  of  land  came  in  question,  or  it  was  a  bona 
Jlde  object  of  the  suit  to  try  the  title.  This  class  of  actions  was 
undoubtedly  intended  to  be  brought,  in  the  first  instance,  in  the 
county  court,  else  full  costs  would  not  there  be  given,  without  re- 
ference to  the  amount  of  damages.  It  was  clearly,  then,  not  the 
purpose  of  the  legislature  to  have  justices,  in  any  action,  try  the 
title  of  land,  but  this  jurisdiction,  as  is  well  known,  was  conferred, 
to  enable  justices  to  try  that  class  of  actions,  where  a  question  of 
damages  merely  was  contested,  and  the  claim  below  $20.  But 
the  title  might  come  in  question,  and  if  it  did,  would  not  oust  the 
jurisdiction,  after  the  repeal  of  the  proviso  to  the  act  of  1824. 

But  we  think  it  obvious  to  infer,  that  it  was  no  part  of  the  de- 
sign of  the  legislature  to  confer  upon  justice  courts,  any  jurisdic- 
tion to  try  and  determine  the  title  of  land.  In  all  other  cases, 
actions  involving  the  title  to  land  are  studiously  excluded  from  the 
cognizance  of  such  courts. 

It  is  true  indeed,  that  the  question  of  the  validity  of  title  to  land 
may  incidentally  come  in  quesHan  in  almost  any  action,  before  a 
justice,  and  if  it  do  so  come  in  question,  does  not  oust  the  jurisdic- 
tion. In  an  action  upon  note  for  $50,  the  title  of  an  estate  sold 
for  $20,000  may  come  in  question,  and  it  become  necessary  to  decide 
it,  in  order  to  determine  the  validity  of  the  note.  And  it  migjit 
equally  come  in  question  in  an  action  upon  a  note  below  $20,  and 
so  the  judgment  of  the  justice  be  final.  But  did  any  one  ever 
suppose,  that  such  an  abjudication  might  be  used  to  defeat  a  re- 
covery upon  all  the  other  notes,  and  that  it  even  settled  the  ques^ 
tion  of  the  title  to  the  land  between  the  parties  too,  so  that,  in  an 
action  of  ejectment,  this  collateral  determination  of  the  justice.  In 
1^  action  on  the  note,  could  be  used  as  a  conclusive  estoppel, 
upon  the  question  of  title  to  the  land  ?  We  think  few  men  would 
be  prepared  to  carry  the  doctrine  of  collateral  estoppels  to  such 
absurd  lengths.  But  there  is  no  calculating  the  extent  to  which 
general  rtdes  will  be  applied  in  the  law.  Lawyers  and  judges 
seem  to  have  an  abhorrence  of  exceptions  to  general  rules,  as  na- 
ture was  formerly  said  to  have,  to  a  va^cuum  !  Common  minds,  es- 
pecially if  at  all  educated,  seem  to  suppose  there  is  a  wondeifbl 
symmetry  maintained,  if  general  rules  are  made  universal/  But 
experience  and  true  wisdom  shows,  that  the  symmetry  and  beauty 
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consists  in  maintaining  the  principle,  with  such  exceptional  cases 
as  do  not  fairly  come  within  the  principle. 

And  in  carrying  our  illostrations  of  this  case  a  step  farther,  to 
show  that  it  does  not  really  come  within  the  tnie  principle  of  es- 
toppels, we  have  only  to  suppose  the  wife  should  swear  the  peace 
against  the  husband,  and  some  collateral  question  should  arise,  by 
which  it  became  necessary  for  the  justice  to  pass  upon  the  ques* 
tion  of  the  validity  of  the  marriage,  or  of  an  alleged  divorce  be- 
tween the  parties,  could  any  man  be  so  insane  as  to  claim,  that 
such  questions  were  thus  forever  settled,  in  all  future  actions  between 
the  same  parties  ?  Or  in  an  action  of  assumpsit,  for  necessaries 
fumiahed  the  wife,  it  might  become  necessary  for  the  justice,  in 
order  to  determine  the  action,  to  decide  either  the  validity  of  the 
original  marriage,  or  its  continuance ;  and  is  such  decision  of  any 
force  in  any  other  action,  even  between  the  same  parties,  in  ano- 
ther court. 

It  seems  to  me,  these  illustrations  must  show,  to  the  comprehen- 
sion of  all,  that  a  collateral  determination  of  a  question  in  a  court, 
having  no  general  jurisdiction  of  that  class  of  questions,  wants 
the  basis  of  a  binding  estoppel,  i.  e.,  the  decision  of  the  same 
question,  between  the  same  parties,  by  a  competent  tbibunal. 
Can  it  fairly  be  said  that  a  justice  court  is  a  competent  tribunal  to 
decide  questions  of  the  title  to  real  estate,  when  that  whole  sub- 
ject has  been  studiously  excluded  from  their  cognizance?  I 
trust  not. 

The  whole  subject  of  collateral  estoppels  is  one  of  comparaitive- 
ly  recent  origin,  in  this  state  and  in  England.  And  it  is  exclu- 
sively of  the  creation  of  the  courts,  and  like  fictions  of  law,  ought 
not  to  be  allowed  to  aid  in  the  perpetration  of  wrong.  But  if  the 
doctrine  is  to  be  carried  to  this  ludicrous  extent,  I,  for  one,  shall 
feel  compelled  to  fall  back  upon  my  Lord  Coke's  definitioD,  that 
^estoppels  are  odious!  not  to  be  favored!  that  they  shut  out 
truth,"  &c !  But  when  the  question  fairly  arises,  whether  the 
dedsion  of  a  justice,  in  an  action  of  trespass  quare  clausum  fre' 
git,  settles  finally  the  title  to  the  land,  I  yet  believe,  that  this  court 
will  not  be  prepared  to  perpetrate  such  an  absurdity,  as  to  hold 
that  it  does.  I  certainly  do  not  desire  to  have  it  supposed,  that 
by  silence,  I  have  become  participator  in  such  a  deed.  This  doc- 
trine has  already  been  carried  to  the  utmost  limit  of  reason  and 
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justice,  in  this  state.  And  within  proper  bonndariet^  it  is  a  Bala« 
tazy  and  conservatiye  doctrine,  bat  like  ail  other  conserratasm, 
when  misapplied,  it  is  calculated  to  bring  all  its  kindred  into  con- 
tempt, and  public  odium. 

In  Hie  case  of  Beam  t.  t/bebon,  1  Toung  &  Collyer  585, 594» 
after  the  most  learned  and  elaborate  examination  of  the  subject, 
the  learned  vice  Chancellor  ElNIOHt  Bruob,  declares  lus  <^»moQ 
of  collateral  estoppels,  even  when  the  court  has  general  jurisdio- 
tion  of  the  subject,  that  they  are  never  binding  upon  other  courts, 
in  r^(ard  to  the  same  question  between  the  same  parties.  Wbal 
such  a  judge  would  9a^  to  a  collateral  estoppel,  claimed  on  account 
of  the  incidental  determination  of  the  question  hj  a  court,  having 
no  general  jwriidietian  of  the  subject  matter  y  it  is  difficult  to  con- 
jecture, as  no  such  question  has  ever  arisen  anywhere,  except  in 
the  present  case. 


Samtel  Swift,  Admr.V.  Rbotob  &  Gut  Gage. 
j^'edmerU*    Poueuionu    Landlord  and  Tenant. 

The  poesession  of  a  portion  of  a  lot  of  land,  claiming  the  whole,  giree  color  of 
po68e88ion,  which  in  coiutmction  of  law,^l8  possession  itself. 

A  tenant,  who  is  in  possession  of  land  under  the  kmdkvd,  cannot  swrender  or 
transfer  the  possession  of  the  same,  without  the  consent  of  the  landlord,  to  a 
tiiird  person,  so  as  to  defeat  the  title  of  his  landlord. 

And  occasional  acts  of  turning  in  cattle,  and  cutting  timber,  while  the  landlord 
and  his  tenants  maintained  the  exclnsiye  possession  of  the  land,  will  not  defeat 
the  possession  of  the  landlord,  as  such  acts  under  such  drcnmstances,  only 
amoont  to  trespasses. 

Ejectment  for  certain  lands  in  Addison.  Plea,'  general  issue, 
and  disclaimer  by  Bector  Gage,  one  of  the  defendants,  and  trial 
byjuiy. 

On  the  trial  the  plaintiff  offered  in  evidence  seven  deeds  from  sun* 
dry  persons  to  the  intestate  and  his  grantees,  (but  neither  party 
made  out  a  perfect  paper  title.) 
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The  plaintiff  alao  offered  evidenoe  tending  to  prove,  that  lotB 
JHos.  42  and  48,  in  Addiscm,  were  acQoiining  lota ;  No*  43,  lying 
north  of  42,  and  that  they  were  bounded  on  the  west  by  Dead 
Creek,  that  there  was  a  stang  set  up  firom  Dead  Creek,  into,  and 
nearly  across,  lot  43,  npon  its  soathem  part;  that  the  plahllff'B 
intestate,  preyioos  to  1824^  daixned  and  oocopied  lands  acy«ining 
lots  42  and  43,  and  that  in  1824,  he  caused  a  fence  to  be  erected 
from  the  east  end  of  the  stang,  to  a  fence  previously  erected  od 
file  north  side  of  his  premises,  so  as  to  enclose  lot  No.  42^ 
and  that  part  of  lot  No.  48,  lymg  south  of  the  stang;  the  Dead 
Creek  on  the  west,  and  the  stang  on  the  north,  with  the  fence  so 
erected  constituting  the  fence  on  those  sides ;  and  put  one  Wil- 
kins  into  possessicm  of  the  premises  so  enclosed;  and  thata  short 
lime  after,  plaintiff's  intestate  hired  the  lot  to  one  Woodward,  who 
occupied  the  same  till  1880,  when  Woodward  sunendered  the  poa- 
eession  of  the  land  to  <me  George  A.  GSage,  as  the  agent  of  Friend 
Adams,  intestate,  who  occupied  the  sam^  as  the  agent  or  tenant 
of  said  Friend  Adam^  or  bis  adminisferator,  uutil  the  alkfed  eviop 
tion  by  the  defendants. 

The  plaintiff's  evidence  fbrther  tended  to  show,  that  in  188(\ 
Gen.  Samuel  Strong  claimed  to  own  to  Now  48,  and  that  Woodward 
had  occupied  a  part  of  that  lot,  under  Samuel  Strong,  before  that 
time.  That  at  that  time  Samuel  P.  Strong  and  Enoch  D.  Wood- 
bridge,  the  agents  of  Samuel  Strong,  went  on  to  the  premises,  for 
the  purpose  of  taking  from  Woodward  poasessioii  of  lot  No.  43 ; 
that  George  A.  Gage,  as  the  agent  of  Friend  Adaias,  and  Woo^ 
ward  were  present.  S.  P.  Strongs  for  his  £ither  claimed  the 
whole  of  lot  Na  43,  and  contended  that  Woodward  should  give 
him  possession  of  the  whole  lot ;  but  said  Gage  claimed  to  be  in 
possession  of  the  land  south  of  the  stang  for  Friend  Adam%  and 
that  S.  P.  Strong  never  had  any  possession  south  of  the  stang. 

The  defendants  introduced  in  evidence  a  copy  of  the  distribu- 
tion of  John  Strong's  estate,  recorded  in  Addis<»,  in  May,  1888^ 
and  also  several  deeds  from  persons  to  them  and  their  grantors. 

It  was  admitted  that  Samuel  P.  Strong  is  the  residuary  legatee 
tf  Samuel  Strong,  and  that  all  the  title  to  the  premises  that  Sam- 
uel Strong  had  at  his  death,  vested  in  Samuel  P.  Strong. 

The  defendants  also  introduced  evidence  tending  to  proves 
that  after  the  conveyance  from  Samuel  P.  Strong  to  one  Samuel 
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B.  Booth,  under  whom  they  claimed,  that  the  tenants  of  said 
Booth  turned  in  cattle  south  of  the  stang,  and  endeavored  to  get 
possession,  but  Greorge  A.  Gage  would  turn  them  out,  and  claim- 
ed the  land  south  of  the  stang ;  that  Booth's  tenants  occasionally 
cut  wood  south  of  the  stang. 

The  defendants  contended,  (and  some  of  the  eyidence  tended 
to  proTc,)  that  George  A.  Gage  was  not  the  tenant  or  agent  of 
Friend  Adams,  in  relation  to  lot  No.  43,  or  any  part  of  it  Oth- 
er parts  of  the  evidence  tended  to  prove,  that  George  A.  Gage 
claimed  to  hold  possession  of  all  the  land  south  of  the  stang  for 
Friend  Adams,  and  that  said  Adams  claimed  that  said  Gage  held 
possession  of  the  land  under  him. 

The  court, — Piekpoint,  J.,  presiding, — charged  the  jury,  that 
the  evidence  in  the  case  did  not  prove  a  paper  title  in  the  prem- 
ises in  either  party ;  but  if  Friend  Adams,  having  a  deed  of  lot 
Na  43,  on  record  in  the  town  of  Addison,  went  into  possession 
by  himself,  or  his  agent,  of  any  part  of  the  lot,  his  possession 
would  extend  to  the  boundaries  of  the  lot,  unless  some  other  per- 
son was  previously  in  possession  of  the  same  lot,  or  some  part  of 
it ;  and  unless  such  other  person  held  some  claim  of  title  on  re- 
cord in  the  town  clerk's  office,  his  possession  would  not  extend 
beyond  his  actual  occupancy ;  and  if  Wilkins  took  possession  of 
the  premises  as  the  agent  or  tenant  of  Friend  Adams,  and  sur- 
rendered it  to  Woodward  under  a  contract  to  hire  it  of  Adams, 
Woodward's  possession  would  be  the  possession  of  Adams,  as  long 
as  he  continued  in  possession,  and  that  Woodward,  without  the 
knowledge  of  Adams,  could  not  transfer  the  possession  to  a  third 
person  so  as  to  defeat  the  rights  of  Adams ;  and  if  George  A. 
Gage,  went  into  possession  of  the  land,  as  the  agent  or  tenant  of 
Friend  Adams,  at  the  time  Woodward  surrendered  possession  to 
Strong,  and  Strong  so  understood  it,  at  the  time  he  took  posses- 
sion from  Woodward,  of  the  land  north  of  the  stang,  and  Grage  so 
remained  in  possession  until  Strong  deeded  to  Booth,  and  Strong 
knew  that  Adams  claimed  to  be  in  possession  adverse  to  him,  then 
Strong^s  deed  to  Booth,  as  against  Adams  and  those  claiming  un- 
der him,  is  void,  and  gave  Booth  no  right  against  them.  And  if 
Greorge  A.  Grage  remained  in  possession  under  Adams  or  his  rep- 
resentatives, up  to  the  time  that  Guy  Gage  took  his  deed 
from  Booth,  and  Booth  had  been  unable  to  get  possession  of  the 
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knd,  the  deed  from  Booth  to  Qnj  Gage  is  void,  and  gave  him  no 
light  to  enter  and  oast  the  plaintiff,  and  the  plaintiff  is  entitled  to 
recover  for  sach  ouster ;  and  that  occasionally  taming  in  cattle  bj 
Booth  or  his  tenants,  the  same  being  tamed  out  bj  Gage,  or  oo* 
casionall  J  catting  wood  on  the  south  side  of  the  stang,  would  not 
defeat  the  plaintiff's  right  of  recovery. 

The  jury  returned  a  verdict  for  the  plaintiff,  as  against  Guy 
Gage,  and  not  goilty  as  to  Rector  Grage. 

P.  O.  Tudoer  for  defendant 

Neither  partj  had  any  perfect  paper  titie  to  lot  No.  48. 

It  18  claimed  for  the  defendant : 

L  That  the  fence  made  bj  Adams  or  his  tenant  in  1824,  did 
sot  constitate  such  an  enclosure  of  the  south  part  of  lot  Na  48^ 
as  to  amount  to  taking  possession  of  the  land. 

II.  That  Adams'  putting  Wilkins  into  possession  generally  of 
lands,  which  hi^pened  accidentally  to  be  enclosed  by  a  creek  and 
stang,  including  among  them  a  part  of  lot  No.  43,  would  not  give 
him  any  possessory  right  to  lot  48,  if  he  had  no  legal  title  of  re- 
cord to  it,  and  made  no  specific  adverse  claim  to  be  its  owner ; 
and  that  such  a  possession  passed  by  Wilkins  to  Woodward,  and 
by  Woodward  to  Gkorge  A  Gage,  would  not  (even  if  Greorge  A 
Gage  was  Adams'  agent,  which  is  left  doubtful  by  the  case,)  oper* 
ate  to  make  a  titie  by  possession  in  Adams. 

in.  That  if  Adams  even  commenced  a  possessory  claim  to  the 
north  part  of  lot  No.  48,  in  1824,  the  possession  being  disputed 
by  Strong's  claim  in  1880,  and  Woodward  having  been  in  posses- 
sion under  Strong  of  part  of  the  lot  previous  to  1880,  the  pos- 
session of  the  lot  thereby  became  a  mixed  possession,  which 
would  not  operate  to  make  a  title  in  either. 

lY.  That  the  possession  continued  to  be  such  a  mixed  pos- 
session after  Booth  purchased  of  Strong. 

Y.  That  it  was  not  necessary  that  the  daim  of  record,  arising 
from  the  distribution  of  John  Strong^  s  estate,  should  be  of  record 
in  the  town  clerics  office  of  the  town  of  Addison,  in  order  to  pro- 
tect any  possession  claimed  under  it,  beyond  ^  actual  occupancy.'' 

YL  That  Samuel  P.  Strong's  deed  to  Booth  was  not  void  by 
reason  of  the  adverse  claim  of  Adams,  as  set  forth  in  the  excep- 
tioos.    Woodward's  possession  of  part  of  bt  No.  48,  under  Strongs 
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was  safficient  to  prerent  Starong^B  deed  fixxm  being  nugatory,  while 
the  title  to  the  lot  was  in  dispute  between  Strong  and  Adams. 
Nor  was  Gay  Gtage's  deed  from  Booth  void,  for  the  same  rea* 


F.  E.  Woodbndge  and  J.  PterjwifU  for  plaintiffi 

The  ease  shows  that  Friend  Adams  went  into  possession  of  the 
premises  under  color  of  tide,  endosing  and  diuming  the  same  in 
1824.  His  possession  was  of  a  character  that  would  have  ena- 
bled an  actual  owner  to  hare  maintained  either  trespass  or  eject- 
ment against  him* 

Woodward  being  in  possession  under  Adams,  oould  not  transfer 
iiie  possession  to  athird  person  without  Adam^  knowledge,  upon 
tiie  well  settled  prindple,  that  a  tenant  cannot  digest  himself  of 
tfaaf  relation  to  his  landkfd  without  actual  notice. 

Strong's  deed  to  Booth,  and  Boodi's  deed  to  Ouy  Gage,  under 
thedrenmstances  detailed  in  the  bill  of  ezceptioii%  are  void.  Comp. 
Stat  ehap.  63  §  29. 

The  occasional  turning  in  of  cattle  by  BooUi,  the  same  being 
turned  out  by  the  agent  of  Adams,  or  the  occasional  cutting  of 
wood  upon  the  premises,  do  not  amount  to  acts  of  possession,  but 
mere  acts  of  trespass ;  and  that,  even  though  Boodi  had  a  deed  of 
flie  premises.  In  this  case  Booth  had  no  cdor  of  title,  his  deed 
being  recorded  in  1849,  twenty*fiTe  years  after  actual  posses- 
sion by  Adams.    DoolM$  y.  JUmdeg^  2  Aik.  155. 

Hie  opinion  of  the  court  was  delivered  by 

Brdvibld,  Ch.  J.  It  is  probable  that  one  proposition,  laid 
down  in  the  duirge  to  the  jury,-  is  expressed  in  somewhat  too 
broad  terms,  to  be  applicable  to  all  cases  ooming  within  its  terms. 
For  it  is  now  perfectly  well  settled,  that  a  poesesdon  of  a  portion 
of  jk  lot  of  land,  daiiming  the  whde,  gives  color  of  possession, 
which,  in  construction  of  law,  is  possesdon  itself;  and  that  to  pro- 
duoe  the  effbct,  it  is  not  requidto  that  the  daim  should  be,  by 
deed,  recorded  in  the  proper  office,  or  that  it  should  be,  even  by  a 
deed,  otmtaining  all  the  statute  requisites  to  convey  land.  It  is 
enough,  that  it  be  in  writing,  capable  of  being  produced  on  re- 
quest, or  even  that  it  be  distinctly  indicated  upon  the  land  by  un« 
equivocal  monuments,  which  would  not  &il  to  attract  the  attention 
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of  counter  daiiDants.  I  hare  bo  often  enumerated  the  authorities 
upon  this  subject^  that  it  is  scarcelj  needful  for  me  to  repeat  them 
here.  J£  this  portion  of  the  eharge  could  have  misled  the  jurj, 
the  defendants  would  doubtiess  be  entitied  to  a  new  triaL 

But  it  seems  to  us,  the  case  must  be  regarded  as  altogether  clear 
for  the  plaintiff,  upon  the  facts  detailed  in  the  case,  and  in  regard 
to  which,  there  seems  no  controTersj. 

Adams  and  his  tenants  had  been  in  uninterrupted  possession  of 
tiie  portion  of  land,  lying  south  of  the  stang,  and  that  is  all  the 
land  in  oontrorersj  in  the  case,  from  1824  when  it  was  vacant^ 
until  the  eviction,  and  no  perfect  titie  claimed  to  have  been  shown 
in  the  defendants.  The  defendants  claim  in  one  of  two  modes : 
1.  That  Adams'  tenant  surrendered  the  possession  to  those  from 
wh(xa  the  defendants  derive  titie.  But  this  a  tenant  has  no  power 
to  do  without  the  consent  of  his  landlord,  and  there  is  no  pretense 
of  anj  such  consent.  / 

If  any  such  thing  were  attempted  it  would  still  leave  the  pos- 
aession  in  the  plaintiff's  intestate,  and  he  could  mamtain  ejectment 
against  any  one  going  into  possession  under  any  such  arrange- 
ment, at  any  time  within  fifteen  years  afier  it  came  to  his  knowl- 
edge. 

2.  It  is  claimed  that  the  occasional  acts  of  turning  cattie  into 
the  lands,  and  cutting  timber,  which  were  at  the  time  strenuously 
resisted  by  Adams  and  his  tenants,  who  all  along  maintained  the 
exclusive  possession  of  the  land,  constituted  such  a  joint  posses- 
sion of  the  land,  as  wiU  defeat  the  effect  of  Adams'  prior  posses- 
sion. But  it  is  obvious  that  such  acts,  under  the  state  of  facts  ex- 
isting,  could  only  amount  to  trespasses,  and  did  not  give  any  posses- 
sion in  fact,  or  in  law. 

We  think,  therefore,  the  judgment  must  be  afiftrmed. 
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James  S.  Phelps  t^.  Abrahah  Williamson. 
Statute  of  KmitaHoM,    New  promise. 

Where  the  defendant,  speaking  of  his  liabilities,  si^din  relation  to  the  note  in  ques- 
tion, '*  that  he  had  signed  the  same  with  his  son,  and  that  in  the  end  he  thought 
he  should  have  it  to  pay,'*  it  vxu  held,  that  this  was  an  unqualifled  acknowledg- 
ment that  the  note  was  signed  by  him;  that  it  was  sttU  unpaid;  and  that  his 
liability  was  then  subsisting;  and  that  this  acknowledgment  took  the  case  out 
of  the  statute  of  limitations. 

And  the  defendant  saying  at  the  time,  ''that  enough  had  been  paid  to  pay  the 
debt,  if  it  had  been  paid  when  it  should  haye  been ;"  does  not  vary  the  case,  or 
take  it  out  of  the  rule,  wtuch  has  been  recognized  by  the  decisions  in  this  state, 
on  this  subject 

Assumpsit  on  a  promissory  note,  executed  August  14,  1840, 
hj  one  Samuel  B.  Williamson  as  principal,  and  bj  the  defendant 
as  surety. 

Flea,  the  general  issue  and  the  statute  of  limitations,  issue  join- 
ed, and  trial  by  the  court  June  Term,  1858,  Fisbpodit,  J.,  pre* 
siding. 

On  the  trial  the  plaintiff  offered  in  evidence  the  note  declared 
on,  with  the  endorsements  thereon.  The  plaintiff  also  offered,  as 
a  witness,  one  Wright,  who  testified  in  substance,  that  some  four 
years  previous,  the  defendant,  in  speaking  of  his  liabilities,  spoke 
of  the  note  in  suit,  with  other  notes,  and  said  that  ^^he  had  signed 
with  his  son,  and  in  the  end  he  thought  he  should  have  this  to 
pay,"  and  added,  ^  that  there  had  been  enough  paid  to  pay  the 
debt,  if  it  had  been  paid  when  it  should  have  been,''  or  *^  in  the  first 
place." 

The  witness  testified,  that  he  gathered  from  what  defendant  said, 
that  the  payments  had  been  made  by  Samuel  £•  Williamson,  and 
not  by  the  defendant 

The  sum  for  which  the  note  was  origmally  given,  considersibly 
exceeded  the  amount  of  the  endorsements. 

The  defendant  claimed  that  the  evidence  was  not  sufficient  to 
take  the  case  out  of  the  statute  of  limitations ;  and  that  if  sufficient, 
not  to  the  extent  of  the  amount  apparently  due  on  the  note,  de- 
ducting the  endorsements. 

The  court  decided  that  the  evidence  was  sufficient  to  take  the 
case  out  of  the  statute  of  limitations,  and  rendered  judgment  for 


JANUARY  TERM,  1854.  281 

Phelpa  9.  WiUlamson. 

the  plaintiff  to  reooyer  the  full  amount  of  the  note,  deducting  the 
endorsements. 

Exceptions  by  defendant. 

J.  A.  Beehmth  for  defendant 

1.  To  remove  the  statute  bar,  there  must  be  an  acknowledg- 
ment of  the  debt  as  still  due,  with  an  apparent  willingness  to  re- 
main liable  for  it,  or  at  least,  no  avowed  intention  to  the  contrary* 

Neither  of  these  conditions  occur  in  this  case.  The  admission 
is, ''  that  he  had  signed  with  his  son,  and  in  the  end  he  thought  he 
should  have  this  to  pay."  This  does  not  admit  a  valid  subsisting 
debt  then  due^  and  the  most  which  can  be  made  from  it,  is,  that  at 
some  time  he  had  contracted  an  obligation  which  ultimately  might 
be  enforced  against  him. 

The  expression  ^  that  in  the  end  he  thought  he  should  have  it 
to  pay,"  so  far  from  conveying  an  idea  of  a  "  williagness,"  directly 
suggests  an  apprehension  or  fear  that  he  might  be  compelled  to 
pay  it. 

2.  At  all  events,  it  cannot  be  claimed  seriously,  that  the  defend- 
ant should  be  held  to  an  extent  greater  than  his  admission.  Sup- 
pose he  had  said  *'  half  the  debt  is  still  due,  and  I  am  willing  to 
pay  hal^"  would  such  an  admission  remove  the  bar  as  to  the  whole 
debt?  So  here  the  declaration  of  the  defendant  was  coupled  with 
a  statement  that  ^  enough  had  been  paid  to  pay  the  debt,  if  paid 
when  it  should  have  been.**  Can  he  be  held  beyond  the  face  of 
the  debt? 

8.  Payments  made  by  the  co-contractor  are  of  course  under 
our  laws  no  evidence  to  charge  the  defendant  in  this  case.  Comp. 
Stat.  881  §  26. 

/.  W.  Stewart  and  £.  J.  Phelps  for  plaintiff. 

1.  It  is  a  settled  principle  in  the  jurisprudence  of  this  state,  that 
an  unqualified  acknowledgment  that  a  debt  is  due,  takes  it  out  of 
the  statute  of  limitations. 

The  admission  by  the  defendant,  that  he  jointly  with  his  son, 
executed  the  note ;  his  regarding  and  acknowledging  it  as  one 
among  his  then  subsisting  liabilities,  and  his  avowed  expectancy 
that  in  the  end  he  would  have  it  to  pay,  amounts  to  a  sufficient 
acknowledgment,  to  remove  the  statute  bar  and  revive  the  note. 
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GcdUr  y.  Grtnnea,  2  Aik.  849.  OlcoU  r.  Sealeij  3  Yt  173. 
Barlow  v.  Bellamy^  7  Vt  54.  Phelps  v.  Stewart  etaL,12  YU 
256.    /o«/;p  Y.  iSmt^,  18  Yt  358. 

2.  A  payment  made  by  one  of  seyeral  joint  contractors,  when 
recognized  and  treated  as  such  by  the  others,  is  the  same  in  legal 
effect,  as  though  made  by  all,  and  would  operate  to  take  the  de- 
mand oat  of  the  statute  as  to  all;  such  recognition  is  a  virtual 
adopHan  by  aU,  of  a  payment  made  by  one. 

The  opinion  of  the  court  was  delivered  by 

IsHAM,  J.  The  judgment  of  the  County  Court,  in  this  case, 
must  be  affirmed.  The  &ct  is  distinctly  found  in  the  case,  that 
within  six  years  from  the  commencement  of  this  action,  the  de- 
fendant while  speaking  of  his  liabilities,  observed  in  relation  to 
this  particular  note,  ^that  he  had  signed  the  same  with  his  son,  and 
that  in  the  end  he  thought  he  should  have  it  to  pay.**  This  was 
an  unqualified  acknowledgment  that  the  note  was  signed  by  him ; 
that  it  was  stiU  unpaid ;  and  that  his  liability  was  then  subsisting. 
The  declaration  was  unaccompanied  by  any  statement  that  the  debt 
was  unjust,  or  that  there  existed  any  matter  upon  which  he  relied 
as  a  defence,  to  protect  him  from  the  payment  of  the  note.  These 
drcnmstances  bring  the  case  within  the  rule,  which  has  been  rec- 
ognized by  the  various  cases  decided  in  this  state,  that  where  there 
is  an  acknowledgment  that  the  debt  is  still  subsisting,  and  unpaid, 
unaccompanied  by  any  denial  of  the  justness  of  the  debt,  or  <^ 
his  liability  to  pay  it,  the  law  will  raise  an  implied  promise  to  pay 
the  debt,  which  will  be  sufficient  to  prevent  the  operation  of  the 
statute.  This  was  the  rule  given  by  BoTO£,  late  Ckie/  Justice^ 
in  the  case  of  Phelps  v.  Stewart  et  oL^  12  Yt  256,  in  which  he 
says,  *^  that  it  is  settled  law  in  this  state  that  an  unqualified  ac- 
knowledgment of  the  debt  as  unpaid  and  still  subsisting,  is  evi- 
dence from  which  a  new  promise  to  pay  is  to  be  inferred."  In 
Joslyn  V.  Smith,  13  Yt  357,  the  court  remarked  ^  that  there  is  no 
necessity  of  any  positive  evidence  of  willingness  to  pay.**  If  the 
debt  is  recognized  as  a  just  debt  and  not  paid,  the  law  presumes 
willingness  to  pay,  unless  there  is  some  protestation  to  the  contra- 
ry.    Oarrtith  v.  Paiye,  22  Yt  180. 

The  application  of  this  principle  to  this  case  is  not  affected  by 
the  statement,  ^  that  enough  had  been  paid  to  pay  the  debt,  if  it 
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had  been  paid  when  it  should  have  been."  This  is  not  a  denial  of 
his  liability  on  the  note,  or  the  expression  of  an  unwillingness  to 
paj  it;  on  the  contrary,  the  expression  contains  the  implication 
that  something  was  due  on  the  note  at  that  time,  as  the  payments 
were  not  made  in  season  to  prevent  the  accumulation  of  the  debt 
to  a  greater  amount,  than  the  payments  made. 

In  the  case  of  WUlianu  v.  Finnejf,  16  Yt  298,  the  defendant 
stated  that  he  would  call  and  settle  with  the  plaintiff,  but  that  there 
was  not  much  due  hinu    This  was  held  sufficient  to  reyive  the 
debt,  and  charge  him  for  whatever  balance  was  found  due  on  the 
daim.    It  does  not  appear  from  the  case,  that  any  pretence  was 
made,  but  that  all  the  payments  which  were  made  on  the  note, 
were  duly  applied  and  endorsed.    With  this  fact  existing  in  the 
case,  when  the  defendant  acknowledged  the  execution  of  the  note, 
and  a  subsisting  liability  to  pay  it,  it  was  a  recognition  of  a  balance 
due  thereon,  as  then  existing;  and  whatever  that  balance  may  be, 
it  is  removed  from  the  operation  of  the  statute.    This  renders  it 
oonecessary  to  pass  upon  the  effect  of  the  payments  made  and  en- 
dorsed on  the  note ;  or  upon  the  question,  whether  a  subsequent 
recognition  of  those  endorsements,  by  another  joint  contractor, 
will  be  sufficient  under  the  statute^  to  revive  the  debt  against  him; 
aa  the  operation  of  the  statute  in  this  case  is  removed  by  the  per* 
sonal  acknowledgment  of  the  defendant 
Judgment  affirmed. 


TiMOTHT  CL  Smith  v.  Ebastos  Meech. 
Action  of  Account,    Landlord  and  Tenant,     Contract. 

Where  one  rents  a  fann,  and  by  the  terms  of  the  contraot  the  landlord  ttockt  the 
same,  and  the  tenant  is  to  have  one  half  the  growth  of  the  cattle  and  one  half  of 
the  wool  prodooed  from  the  sheep,  U  wi$  htU^  that  whUe  the  tenancy  is  still  snb* 
elsdpg  and  a  portion  of  the  time  of  the  lease  nnexphvd,  the  tenant  cannot  be 
regarded  as  having  acquired  any  snch  perfected  interest  in  the  property,  as  will 
be  liable  to  be  levied  upon  aod  sold,  by  his  cieditors.  AmA  v.  IHiu^  SO  Vt. 
316. 

ZXYI  16 
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In  contract  of  this  kind,  the  right  of  the  tenant  does  not  become  perfected,  until 
his  part  of  the  contract  is  performed. 

Action  of  Acooukt,  in  which  the  plaintiff  claims  to  recoTcr 
an  undivided  interest  in  some  cattle  and  sheep,  which  interest  had 
been  attached  and  sold  at  a  sheriff's  sale  upon  an  attachment 
against  one  Edward  A.  Barney,  who  was  a  tenant  on  defendant's 
farm. 

The  defendant  pleaded  Ist.  That  he  never  was  nor  is  bailiff  or 
receiver  of  the  property  in  question.  2d.  That  the  plaintiff  never 
did  require  or  request  him  to  render  an  account  ice  Issue  join- 
ed and  trial  by  jury. 

On  the  trial  the  plaintiff  offered  evidence  tending  to  prove,  that 
in  the  Spring  of  1846,  the  defendant  leased,  by  parol,  to  one  Ed- 
ward A.  Barney  a  farm  in  Hinesburgh,  for  the  term  of  ^ve  years, 
(unless  said  Meech  should  seU  the  farm  before  the  expiration  of 
said  term,)  and  that  it  was  agreed  between  the  defendant  and  said 
Barney,  as  a  part  of  the  contract  in  leasing  the  farm,  that  defend- 
ant should  stock  the  fieirm,  by  putting  on  cattle  and  sheep ;  and 
that  said  Barney  should  have  one  half  the  growth  of  said  stock, 
and  one  half  of  the  wool  produced  by  said  sheep ;  and  that  the 
cattle  and  sheep  mentioned  in  the  officer's  return,  on  a  certain  exe- 
cution against  said  Barney  which  was  put  into  the  case,  were  a 
part  of  the  stock  so  put  on  to  the  farm  by  the  defendant 

The  plaintiff  then  introduced  a  writ  of  attachment  against  the 
said  Barney,  the  officer's  return  thereon,  a  record  of  the  judgment 
thereon,  and  execution  and  officer's  return,  copies  of  which  were 
put  into  the  case,  by  which  it  appeared  that  the  interest  of  the 
said  Barney  in  the  cattle  and  sheep  in  question  was  attached  and 
sold.  The  plaintiff  also  offered  evidence  tending  to  prove,  that 
the  same  was  sold  by  the  written  consent  of  the  parties  to  that 
suit,  as  set  forth  in  the  officer's  return.  The  plaintiff  claimed,  that 
by  virtue  of  such  sale  by  the  officer,  he  became  a  joint  owner 
with  the  defendant  of  such  cattle  and  sheep,  and  could  maintain 
this  action. 

The  court, — Pirrpoint,  J.,  presiding, — decided  that  the  plaintiff* 
did  not,  by  virtue  of  such  sale,  acquire  such  an  interest  in  said 
cattle  and  sheep,  as  entitled  him  to  commence  and  sustain  this  ac- 
tion, and  directed  a  verdict  for  the  defendant 

Exceptions  by  plaintiff. 
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P.  O.  Thicker  for  plaintifH 

1.  The  plaintiff  contends,  that  the  interest  acquired  by  Barney 
in  the  stock  upon  the  farm,  which  he  leased  of  the  defendant  was 
the  interest  of  a  joint  owner,  or  tenant  in  common,  and  one  which 
conld  be  attached  by  his  creditors.  Landlords  and  tenants  are 
holden  to  be  tenants  in  common.  Hurd  v.  Darling  etal,ylA  Yt. 
214.     Froft  V.  KeOoggy  23  Vt.  308. 

2.  That  sjud  interest,  being  legally  attached,  was  legally  sold  by 
the  officer.     Comp.  Stat  245  §  27  and  246  $  32. 

3.  That  the  purchaser  of  said  interest,  at  said  sale,  acquired  by 
said  porchase  a  legal  title  thereto,  and  that  by  virtue  of  said  tide, 
he  became  by  operation  of  law,  a  joint  owner  or  tenant  in  com- 
mon of  said  personal  property  with  the  defendant  in  the  present 
action.     1  Swift's  Digest  170. 

4.  That  the  action  of  account  can  be  sustained,  and  is  the  ap- 
propriate action  to  recover  such  interest  when  withheld  by  the  joint 
owner  or  tenant  in  common.     Ck>mp.  Stat  289  §  1. 

JBl  Jl  Phetp$  for  defendant 

1.  Barney  had  no  attachable  interest  in  the  property. 

His  contract  was  executory  and  unperformed.  Till  performed, 
he  had  a  mere  prospective  interest,  to  be  acquired  only  by  the 
successful  fulfillment  of  his  contract,  and  liable  to  be  defeated  by 
many  contingencies. 

He  was  in  no  sense  a  tenant  in  common,  at  the  time  of  this 
attachment  Bishop  v.  Dot^f,  1  Vt  37,  Burd  v.  Darling  et  al,y 
14  Yt  214.    Frost  v.  Kellogg,  23  Yt  309,  and  cases  there  cited. 

2.  Even  if  Barney  had  a  property  in  the  cattle,  the  contract 
required  that  they  should  be  kept  on  the  &rm  till  the  expiration 
of  the  lease.  They  could  not  therefore  be  previously  attached  by 
his  creditors.     Smith  v.  Niles,  20  Yt  315. 

3.  If  Barney's  interest  was  attachable,  it  should  have  been 
specifically  described  in  the  attachment,  sale,  and  returns.  This 
defect  cannot  be  supplied  by  parol. 

4.  In  no  event  can  this  action  be  maintained. 

It  is  absurd  to  say,  that  a  creditor  of  Barney  can  by  attachment 
constitute  himself  a  party  to  a  contract  between  Barney  and  Meech, 
and  proce^  to  enforce  it  in  this  manner. 

And  if  not  a  party  to  the  contract,  he  acquired  no  interest  in 
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the  cattle.    Because  the  extent  of  Bame/s  rig^t  is  his  privilege 
under  the  contract. 

If  the  debtor  had  an  attachable  interest^  and  it  was  properij  at- 
tached and  sold,  the  purchaser  must  receive  his  property  from  the 
officer.  He  certainly  cannot  purchase  a  right  to  maintain  this 
action.    Burroughs  y.  Wright  etaly  10  YL  510. 

The  opinion  of  the  court  was  delivered  by 

Bedfield,  Ch.  J.  I.  It  certainly  does  not  appear,  by  the 
present  bill  of  exceptions,  that  the  plaintiff  offered  testimony  tend- 
ing to  show  that  the  tenancy  of  Barney,  which  was  for  five  years, 
defeasible  upon  defendant's  sale  of  the  premises,  had  in  any  man- 
ner terminated.  And  we  certainly  could  not  presume  a  substan- 
tive fact  of  such  controling  importance,  against  the  judgment  of 
the  court  below.  The  tenancy  must  then  be  regarded  as  still  sub- 
sisting and  three  years  of  it  yet  uneipired.  In  this  state  of  the 
case,  upon  the  principle  of  the  case  of  Smith  v.  JKles,  20  Yt  815, 
we  could  not  regard  Barney  as  having  any  such  perfected  interest 
in  the  property,  as  was  liable  to  be  levied  upon  and  sold  by  his 
creditors.  It  was  at  most  an  inchoate  interest,  which  rested  mere- 
ly in  contract,  and  was  to  a  great  extent  executory.  In  contracts 
of  this  kind  it  has  often  been  held  of  late,  that  upon  general  prin- 
ciples, the  right  of  the  tenant  does  not  become  perfect  until  his 
part  of  the  contract  is  performed.  That  was  so  ruled  in  Chitten- 
den County,  at  the  last  term  in  Briggs  v.  BenneUj  and  a  number  of 
other  cases,  depending  upon  similar  principles  in  conformity  with 
a  decbion  of  the  Mass.  Courts,  24  Pick.  A  sheriff  cannot  or>> 
dinarily  levy  upon  personal  property  so  situated,  that  it  is  imprac- 
ticable to  deliver  the  thing  to  the  purchaser,  at  his  sale.  And  it  is 
not  claimed,  that  this  case  as  here  stated,  and  we  know  nothing  else 
of  it,  presents  such  a  right,  L  e.  to  deliver  the  property  on  sale. 

n.  It  becomes  unimportant  to  consider  the  general  question  of 
the  right  to  sustain  account  between  these  parties,  which  seems 
certainly  difficult,  even  upon  the  plaintiff's  theory  of  his  rights  ac^ 
quired  by  the  sheriff's  sale.  But  as  we  hold  he  acquired  nothing 
by  that  sale,  the  action  must  fail  of  course. 

Judgment  affirmed. 
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Frederick  Chaffee  v.  Orcutt  Sheruak. 
TVe^HUts     Conditional  Sale  Sfc. 

The  plaintiff  let  L.  hare  a  quantity  of  goods  for  the  pnrpoee  of  peddling,  and 
the  goods  "were  to  remdn  his  until  sold,  and  he  had  a  right  to  retake  the  goods 
at  any  time,  and  L.  had  the  right  to  return  them  when  he  pleased;  when  the 
gooda  were  sold,  L.  was  to  account  for  them  at  prices  specified  in  a  list  of  the 
artielea  made  out  hy  the  plaintiff,  for  L.,  and  by  agreement  between  the  par- 
ties, L.  deposited  with  the  plaintiff  a  sum  of  money,  equal  in  amount  to  the 
Tahoe  of  the  goods,  which  sum  was  to  remain,  as  collateral  security,  for  the  per- 
Ibrmanoe  of  Hie  contnuston  the  part  of  L.,  in  the  hands  of  tlie  plaintiff.  After 
L.  had  disposed  of  a  portion  of  the  goods  so  taken,  he  took  more  goods  of  the 
plaintiff  on  the  same  terms,  and  at  the  time  paid  $89,  in  money  to  the  plaintiff, 
which  sum  was  equal  hi  amount,  into  the  sum  of  94,12,  to  the  value  of  the 
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goods  taken  at  this  time,  and  took  a  list  of  the  articles,  as  before,  npon  which  989 
was  credited  as  so  much  paid,  and  also  retained  the  goods  unsold,  which  he  re- 
ceiyed  the  first  tune.  These  goods  while  in  the  possession  of  L.,  were  attached 
bj  a  creditor  of  L.  as  the  property  of  L.;  and  the  plaintiff  brought  his  action 
of  trespass  to  recover  the  value  of  the  goods  so  attached.  Upon  the  foregoing 
state  of  facts,  it  wat  heldj  that  the  plaintiff  could  maintain  the  action  of  tres- 
pass, but  could  only  recover  the  balance  unpaid  on  the  second  bill  of  goods,  af- 
ter deducting  the  $89  and  interest. 

Trespass  for  certain  goods  of  the  plaintiff. 

The  cause  came  to  the  county  court  hj  appeal  from  the  judg- 
ment of  a  justice  of  the  peace. 

Plea,  the  general  issue,  and  trial  by  the  court 

It  appeared  on  trial,  that  the  goods  described  in  the  declaration 
were  taken  by  the  defendant  from  the  possession  of  one  Jacob  H. 
Lampson  by  virtue  of  a  writ  of  attachment,  in  &Yor  of  one  Ebenezer 
Porter,  against  said  Lampson,  regularly  issued  and  put  into  the  hands 
of  the  defendant,  (who  was  constable  of  Poultney,)  for  aerrice, 
upon  which  judgment  was  rendered  and  execution  duly  issued, 
and  put  into  the  defendant's  hands,  so  as  to  charge  the  property. 

It  also  appeared  that  said  Lampson  was,  previous  to  the  receipt 
of  the  goods  as  hereinafter  stated,  poor  and  in  debt,  and  that  he 
wanted  to  procure  the  goods  in  question,  of  the  plaintiff,  to  ped- 
dle on  commission,  and  it  was  agreed  between  the  plaintiff  and 
said  Lampson,  that  the  plaintiff  should  deliver  to  Lampson  goods  on 
the  following  terms : — Lampson  was  to  take  the  goods  for  the  pur- 
pose of  peddling,  but  the  goods  were  to  remain  the  property  of 
the  plaintiff  until  sold,  and  the  plaintiff  had  a  right  to  retake 
them  whenever  he  pleased,  and  the  said  Lampson,  had  a  right  to 
return  them,  or  any  part  thereof,  at  his  pleasure,  and  the  goods 
sold  by  Lampson  were  to  be  accounted  for  to  the  plaintiff  at  the 
prices  specified  m  a  certain  list  of  the  articles  so  taken,  which  list 
was  made  and  furnished  to  Lampson  by  direction  of  the  plain- 
tiff, and  for  the  purpose  only  of  enabling  Lampson  to  know  what 
he  had  received,  and  the  prices  for  which  he  was  to  account  for 
them.  It  was,  as  it  appeared,  agreed  between  said  Lampson  and 
the  plaintiff,  that  Lampson  should,  and  he  accordingly  did  de- 
posit with  the  plaintiff  a  sum  of  money,  ($50)  equal  in  amount 
to  the  value  of  the  goods  taken,  as  specified  in  the  list  of  articles 
taken,  the  first  time,  which  was  to  remain  as  collateral  security 
for  the  faithful  performance  of  the  contract  on  the  part  of  Xiamp- 
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son.  That  after  having  disposed  of  a  portion  of  the  goods  re- 
ceived the  first  time,  the  said  Lampson  came  to  the  store  of  the 
plaintiff  and  procured  more  goods  of  the  plaintiff,  upon  the  same 
terms,  and  then  took  a  similar  list  of  the  articles  and  prices,  and 
then  paid  the  plaintiff  the  sum  of  thirty-nine  dollars,  ($39,)  and 
took  awaj  the  articles  specified  in  the  second  list,  and  retained  the 
articles  unsold  which  he  received  the  first  time,  which  constituted 
all  the  goods  taken  bj  the  said  Lampson,  he  leaving  the  money  de- 
posited the  first  time  in  the  hands  of  the  plaintiff,  as  security,  as 
aforesaid. 

The  two  bills  of  articles  delivered  to  Lampson  were  put  into  the 
ease,  by  which  it  appeared  that  the  $39  was  equal  into  $4,12,  to 
the  value  of  the  second  bill  of  goods. 

The  plaintiff  offered  said  Lampson  as  a  witness,  who  testified  to 
the  terms  on  which  he  received  the  goods  of  the  plaintiff. 

The  attachment,  record  of  judgment,  and  execution,  in  the  suit 
ci  Porter  v.  Lampson  were  put  into  the  case. 

Upon  the  foregoing  facts,  the  court  rendered  judgment  for  the 
plaindff  to  recover  the  value  of  the  goods  taken  by  the  defendant 

Exceptions  by  defendant. 

J,  JB.  Beaman  and  /.  T.  Hcmrit  for  defendant 

L  The  right  of  property  in  the  goods  passed  to  Lampson  by 
their  delivery,  whether  the  contract  was  a  sale  or  mtUuum.  Story 
on  Bailments  §  439,  283.  Chase  et  al.  v.  Washburn,  Am.  Law 
Beg.  487.     3  U.  S.  Digest  381. 

U.  The  plaintiff  had  neither  actual  or  constructive  possession 
of  the  goods,  and  cannot  sustain  trespass.  Swift  v.  Solace,  23 
Vt  279.  Greenleaf's  Ev.  §  616.  Fairbanh  v.  Phelps,  22  Pick. 
535. 

Lampson  had  a  right  to  possession,  to  sell  and  make  his  profits, 
he  had  a  lien  for  the  prices  paid.  Story  on  Agency  §  335,  350. 
Story  on  Baihnents  121.     15  East  607. 

S.  R.  ThraU  ^  W.  H.  Smith  for  plaintiff. 
Lampson  was  the  bailee  of  the  plaintiff,  and  was  not  the  owner 
of  the  goods  at  the  time  they  were  attached. 


The  opinion  of  the  court  was  delivered  by 
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Bedfield,  Ch.  J.  It  seems  that  the  plaintiff  was  ncured  by 
a  deposit  of  money,  to  the  full  value  of  the  first  bill,  and  actoally 
paid  all  of  the  second  bill  except  $4,12,  so  that  in  fact  he  cannot 
have  any  ultimate  equity,  beyond  the  sum  of  $4,12.  All  that  is 
recovered  beyond  that  sum,  must  go  tothe  credit,  and  for  the  bene- 
fit of  Lampson.  Beyond  that,  this  suit  is  Lampson's  suit.  And  if 
the  property  was  so  situated,  that  it  was  exempt  from  attachment, 
on  his  debts,  the  defendant  is  a  mere  wrong  doer,  and  the  suit 
might  well  have  been  inLampson's  own  name,  the  same  as  he  might 
recover  for  other  property,  exempt  from  the  levy  of  an  execution. 

We  have  not  as  yet,  perhaps,  decided  any  ease,  going  this  length. 
The  cases  of  conditional  sales,  where  the  property  has  been  held 
exempt  from  attachment,  have  always  shown  a  beneficial  interest 
in  the  vendor,  at  the  time  of  the  recovery  to  the  extent  of  the 
judgment    But  here  that  contingency  is  not  very  obvious. 

The  plaintiff  had  received  mcmey  enough  to  pay  him  for  the 
goods ;  he  had  the  goods  for  sale,  and  had  delivered  them  to  Lamp- 
son  for  that  purpose,  on  the  condition  of  sale  or  return.  This 
money  was  undoubtedly  put  to  use  by  plaintiff.  The  contraiy, 
certainly  does  not  appear.  It  would  be  his  duty  to  put  it  to  use, 
or  upon  interest  On  the  most  favorable  construction,  then,  it 
created  a  trust  in  Chaffee,  for  the  benefit  of  Lampson.  So  too, 
the  goods  mnst  be  regarded,  as  creating  a  trust,  on  the  part  of 
Lampson,  for  the  benefit  of  Chafiee.  But  these  are  to  be  kept 
distinct,  and  subsisting,  for  some  purpose  !  It  does  not  seem  to 
me  it  can  be  for  the  security  of  plaintiff,  beyond  the  $4,12.  For 
he  is  already  secure  beycxid  all  peradventure.  What  then  is  the 
purpose  of  these  twin  trusts  ?  Certainly  not  exclusively  to  keep 
the  property  out  of  the  reach  of  all  le^  process !  This  is  scarce- 
ly a  legal  purpose.  But  it  does  seem,  on  the  principle  of  the  de- 
cision below,  to  have  that  effect  This  money  cannot  be  reached 
by  trustee  process,  because  the  plaintiff  has  a  beneficial  interest 
in  it,  for  his  own  security. 

And  if  the  creditor  had  attempted  that  mode  of  process,  there 
is  no  great  probability,  perhaps,  that  Lampson  would  ever  have 
volunteered  to  pay  for  the  goods,  in  any  other  mode,  so  as  to  leave 
the  money  to  be  held  by  the  trustee  process.  And  when  the 
goods  are  attached,  in  the  ordinary  mode,  the  full  value  is  to  be 
recovered  by  Chaffee,  so  that  neither  the  money  or  the  goods,  can 
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be  readied  on  Lampeon's  debts.  And  it  is  equally  dear,  the  j  can- 
not be  readied  (m  Chaffee's  debts.  This,  then,  has  the  effect  to 
put  the  property  out  of  the  reach  of  creditors,  and  most  effectual- 
ly. And  has  it  any  other  'apparent  effect  or  purpose  ?  Is  it  not 
necessary  then  to  refer  it  to  that  purpose?  Does  not  the  testimony 
all  bear  one  way  ?  If  so,  is  it  not  a  mere  question  of  law  ?  That 
18  80  treated  in  reference  to  other  subjects.  If  all  the  testhriony 
tends  to  show  one  state  of  facts,  and  none  in  any  conflicting  direo> 
tion,  the  court  maj  direct  a  verdict.  And  if  this  is  the  legiti- 
mate result  of  aUowing  the  vendor,  in  a  conditional  sale,  to  hdd  a 
lien  for  the  price,  as  hdd  in  West  v.  BoUon^  4  Yt,  and  other  cases 
following  that,  I  should,  for  one,  indine  not  to  follow  them,  in  this 
case  certainly.  I  would  say  as  did  the  philosophers  before  Torri- 
ceUi,  **  nature  abhors  a  vacuum,  but  not  above  82  feet ;  her  ab- 
horrence then  ceases  ;"  she  stops  there ;  so  would  I  stop  here !  But 
I  do  not  think  the  case  bears  any-  analogy  to  the  prindples  laid 
down  and  followed  in  those  cases.  There  the  vendor  is  allowed 
to  recover,  for  his  own  benefit  and  security,  but  here  virtually  for 
the  benefit  of  the  vendee.  For  who  else  takes  the  benefit  of  this 
judgment?  It  is,  in  my  judgment  quite  idle  to  attempt  to  ddude 
oursdves,  by  the  ingenious  device  these  parties  have  got  up  for  us, 
and  to  say,  that  the  plaintiff  takes  the  money  recovered  here,  and 
Lampson,  that  which  he  had  deposited  as  security.  It  is  the  re- 
OQfvery  of  this  money,  which  releases  that.  The  parties  were  mu- 
tually relieved  from  all  obligation  to  each  other,  and  their  accounts 
bahnoed,  by  equal  and  mutual  trusts,  until  this  judgment  is  realiz- 
ed; and  then,  Chaffee  becomes  the  debtor  to  Lampson  ,for  the  prior 
amount  of  the  judgment  except  the  $4,12.  Is  it  not  then  true 
that  Lampson  derives  benefit,  and  the  sole  benefit  of  this  judg- 
ment beyond  the  $4,12?  And  will  the  law  allow  so  shallow  a 
subterfuge  to  distract  its  vidon  ?  This  to  my  apprehension  is  just 
such  a  fiuicy  and  subterfuge  as  may  always  be  expected  from  fraud- 
uleat  debtors,  and  such  as  it  is  the  business  of  courts  to  penetrate 
aad  demolish.  I  should  blush  for  any  code  of  laws  that  would 
suffer  itself  to  be  hoodwinked,  and  deluded  by  such  shallow  devi- 
ces; or  that  would  not  at  once  free  itself  from  any  entanglements, 
which  the  apparent  pursuit  of  its  own  doctrines,  might  seem  to 
throw  around  it,  when  it  became  apparent,  that  the  results  were 
0O  much  at  variance  with  acknowledged  prindples  of  justice  and 
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equity.  I  should  myself  think  the  plaintiff  could  not  recover 
beyond  his  own  equitable  interest  in  the  goods,  deducting  the  $50 
and  the  $89,  the  latter  sum  being  on  the  bill  credited  as  so  much 
paidy  and  it  is  so  denominated,  in  the  bill  of  exceptions,  as  so  much 
paidj  at  the  time  the  goods  were  taken,  and  we  must  regard  this 
sum  as  paid  towards  the  seccmd  bill  of  goods,  and  therefore,  what* 
ever  portion  of  these  goods  were  attached  should  undoubtedly  be 
regarded  as  paid  for.  And  the  majority  of  the  court  concur  in 
this  latter  view.  But  a  mi^rity  of  the  court  think  the  plaintiff 
may  maintain  the  action  for  the  balance*  The  plaintiff  may, 
therefore  have  his  judgment  affirmed,  deducting  the  $89  and  in* 
terest,  and  reversed  for  the  remainder,  or  have  the  judgment  re- 
versed, and  remanded  for  new  trial 


Fredebick  Chaffee  v.  Patrick  Malabkee,  &  Hodges  & 
Owen,  Subbeqitent  Attachino  Cbeditors, 

SuisequefU  attaching  creditartj  their  right  of  afpeoL  Auditor$  to 
adjuft  the  accounts  of  the  parties  to  the  time  of  the  audit  Plaint' 
tiff  ^9  Ken  on  property  atta^ched* 

When  subsequent  ettscliing  creditors  are  pennitted  to  enter  and  defend,  in  a  snit, 
befoze  a  jnstioe  of  the  peace,  under  the  statute,  they  so  far  become  parties  to 
the  suit,  that  they  haye  the  tight  of  appeal,  and  can  prosecute  the  same  hi  the 
appellate  court. 

Auditon  by  statute,  (Comp.  Stat  290  4  9,)  axe  reqnhred  in  taking  the  aecoont  cf 
the  parties  on  book,  to  examine  and  a<iyu8t  the  same  to  &e  time  of  the  audit; 
and  the  plaintiff  is  also  entitled  to  hold  any  lien  or  security  that  he  may  hare 
obtahied  by  attachment,  for  the  payment  of  the  balance  which  he  may  recover. 

And  whenerer  any  creditor  makes  a  subsequent  attachment  of  the  same  property, 
it  is  made  subject  to  this  duty  imposed  by  statute  on  the  auditor,  and  also  to 
this  right  given  to  the  plaintiff  to  hold  the  lien  or  security  on  the  property  at- 
tached. 

The  rule  would  probably  be  otherwise,  if  there  was  actual  fraud  practised  be- 
tween the  phiintiff  and  defendant,  for  the  purpose  of  defeating  the  lien  of  the 
•nboeqnent  attaching  creditors. 
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Book  Accoitkt.  This  cause  was  brougbt  to  the  county  court 
by  appeal,  of  the  subsequent  attaching  creditors  of  the  defendant, 
fiom  the  judgment  of  a  justice  of  the  peace. 

At  the  September  Term,  1858,  of  the  County  Court,— Fieb* 
POINT,  J.,  presiding, — ^the  phiintifr  moved  to  dismiss  the  appeal, 
on  the  ground  that  no  appeal  could  by  law  be  taken  by  the  said 
sabsequent  attaching  creditors. 

The  court  overruled  the  motion  and  adjudged  that  said  Hodges 
lb  Owen,  as  subsequent  attaching  creditors  had  the  right  to  appeal, 
and  that  said  cause  was  properly  in  court  by  their  appeal.  To 
this  decision  and  judgment  of  the  court  the  plaintiff  excepted. 

The  cause  was  duly  sent  to  an  auditor,  who  reported  subetan* 
tially  the  following  facts : 

That  upon  the  hearing  before  the  auditor,  the  plaintiff  and  the 
creditors,  Hodges  &  Owen,  appeared  at  the  time  and  place  appoint- 
ed ;  but  that  the  defendant,  Malarkee,  did  not  appear,  and  that  no 
defence  was  made  by  him  to  any  part  of  the  plaintiff's  account. 
That  the  creditors  admitted  all  of  the  plaintiff's  account,  except 
the  last  item  for  $48,84,  cash  lent  to  defendant,  to  be  correct  and 
properly  charged,  but  objected  to  the  aUowance  of  the  said  last 
item.  That  on  the  12th  day  of  January,  1858,  the  only  charges 
OD  book,  which  the  plaintiff  had  against  the  defendant,  consisted 
of  nine  items  amounting  to  the  sum  of  $46,30,  and  that  on  said 
last  named  day,  the  plaintiff  took  out  his  writ  of  attachment  against 
aaid  Malarkee,  in  an  action  on  book,  made  returnable  before  a  justice 
<^  the  peace,  on  the  81st  of  January,  1858,  and  that  on  said  12th 
day  of  January,  said  writ  of  attachment  was  duly  served  by  at- 
taching personal  property  of  the  said  defendant ;  that  on  the  Idth 
day  of  January,  1858,  ^e  said  Hodges  &  Owen  took  out  a  writ 
of  attachment,  in  their  favor  against  the  defendant,  returnable  to 
the  April  Term  of  the  county  court,  and  on  the  same  18th  day  of 
January,  caused  said  writ  to  be  duly  served  by  attaching  the  same 
personal  property  that  was  attached  on  the  plaintiff's  writ,  but  sub- 
ject to  the  plaintiff's  attachment;  that  the  writ  of  said  Hodges  & 
Owen  was  duly  served  and  entered  in  court,  April  Term,  1858  ; 
that  on  said  18th  day  of  January,  the  defendant  was  indebted  to 
said  Hodges  ^  Owen,  in  a  sum  exceeding  three  hundred  dollars, 
and  b  stiU  owing  about  the  same  sum.  That  on  the  said  81st  day 
of  January,  1853,  the  day  set  for  trial  in  the  plaintiff's  writ,  the  de- 
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fendant  appeared  in  court  before  the  magistrate  and  gaye  judgment 
by  confession  for  the  whole  amount  of  the  plaintiff's  account,  includ- 
ing the  charge  for  money  lent,  which  was  under  the  date  of  the  17th 
day  of  January,  1853.  That  the  said  Hodges  &  Owen  appeared 
at  the  justice  court  and  were  admitted  to  defend  as  attaching  cred- 
itors, and  then  objected  to  the  allowance  of  the  said  last  item  in 
the  account  of  S48,84,  for  cash  lent 

In  relation  to  this  item,  the  auditor  found  that  the  plaintiff  lent  to 
the  defendant,  on  the  17th  day  of  January,  1858,  the  sum  of  mon* 
ey  as  charged,  and  that  the  plaintiff  knew  at  the  time  that  said 
Hodges  &  Owen  had  commenced  their  suit  against  the  defendant, 
and  had  attached  the  same  property  that  plaintiff  had  attached ; 
and  that  plaintiff  lent  this  money  to  the  defendant  to  pay  a  cer* 
tain  note  that  defendant  had  before  that  time,  and  before  the  ser* 
vice  of  plaintiff's  writ  as  aforesaid,  given  to  the  plaintiff  on  settle* 
ment,  which  note  was  payable  to  the  plaintiff  or  his  order  at  the 
Bank  of  Rutland,  and  fell  due  on  the  26th  day  of  January,  1853 ; 
and  this  note  the  plaintiff  had  endorsed  over  to  said  Bank ;  and 
that  he  had  received  the  money  of  the  Bank  on  the  same,  before 
the  12th  day  of  January,  1853 ;  that  the  plaintiff  lent  and  de- 
fendant borrowed  this  money  to  pay  said  note,  and  did  pay  and 
take  up  the  same  after  the  said  attachment  of  Hodges  &  Owen^ 
and  before  the  note  fell  due,  and  before  the  justice  court  was  held ; 
that  the  personal  property  so  attached  had  been  sold  by  the  sher- 
iff on  plaintiff's  writ  for  some  fifteen  or  twenty  dollars  more  than 
enough  to  pay  plaintiff's  account  as  claimed  by  him. 

Upon  the  foregoing  facts  the  auditor  submitted  to  the  court 
whether  the  plaintiff  was  entitled  to  recover  his  whole  account  in- 
cluding the  last  item  of  $48,84,  or  the  sum  due  on  the  12th  day 
of  January,  1853. 

The  court  rendered  judgment  for  the  largest  sum  including  the 
last  item  in  the  plaintiff's  account.  To  which  decision  the  said 
Hodges  &  Owen,  the  subsequent  attaching  creditors  excepted. 

O.  L,   WiUiamt  for  the  subsequent  attaching  creditors. 

At  the  time  of  Hodges  &  Owen's  attachment,  the  lien  of  Chaf- 
fee upon  the  property,  by  virtue  of  his  prior  attachment,  was  for 
the  sum  of  $46,30,  only  and  costs.  Had  Chaffee's  action  been  one 
of  assumpsit  or  debt  counting  specially  upon  Malarkee's  indebted- 
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ness  to  him  at  the  time  of  oommeDcmg  his  suit,  he  could  not  by 
-«i  flamendmeiit  or  by  adding  a  new  count  for  his  additional  and 
Bufatequent  claim,  have  had  a  recovery  on  that  without  discharg- 
mg  his  attachment.    See  cases  cited  in  Minot's  Digest  69. 

The  object  of  the  statute,  (Comp.  Stat  228  §  84,)  allowing  sub- 
sequent attaching  creditors  to  appear  and  defend,  was  to  enable 
such  creditors  to  have  their  rights  and  interest  in  the  property  at- 
tached established  and  enforced  in  that  suit  and  save  Uie  necessity 
of  a  resort  to  chancery  ot  to  a  suit  against  the  officer. 

The  loan  by  Chaffee  to  Malarkee  of  $48,84,  on  the  17th  day  of 
Januaiy,  1858,  was  a  virtual  fraud  upon  Hodges  &  Owen,  for  it 
was  made  with  the  intent  and  for  the  purpose  of  depriving  them 
of  the  benefit  of  the  security  to  that  amount,  which  Uiey  had  ob- 
tained by  the  attachment  of  Malarkee's  property. 

Was  the  suit  appealable  by  the  attaching  creditors  ?  The  stat- 
ute, (Comp.  Stat  228  §  84,)  was  designed  to  enable  the  attaching 
creditor  to  appear  and  take  all  necessary  means  for  defending  the 
action ;  and  there  is  nothing  limiting  them  to  a  single  hearing,  or 
to  the  adjudication  of  any  one  tribunal  alone.  Under  this  statute 
we  apprehend  the  creditors  may  appeal,  review,  take  exceptions, 
and  all  other  steps  for  the  defence  of  the  suit,  which  the  defendant 
himself  might  have  taken  had  he  been  disposed.  Adams  et  oL  v. 
Paige  etaL,7  Pick.  542,  is  a  full  authority  for  the  subsequent  at- 
taching creditors  upon  most  of  the  questions  now  presented. 

IL  R.  ThraU  for  plaintiff. 

The  county  court  erred  in  not  dismissing  the  appeal.  Comp. 
Stat  228  §  84. 

There  was  no  fraud  in  the  plaintiff's  lending  the  money  charged 
to  Malarkee,  to  pay  the  note  to  the  bank. upon  which  plaintiff 
was  Hable  as  endorser.  J£  there  was  no  fraud  in  lending  the  mon- 
ey, it  was  properly  charged  on  book,  and  it  was  the  duty  of  the 
auditor  to  adjust  the  accounts  up  to  the  time  of  the  audit  Prait 
V.  GaOupy  7  Vt  844.  Sargent  v.  Pettehone,  11  Vt  855.  War- 
den  V.  Johnson^  11  Vt  455.  Wing  v.  HurOurt^  15  Vt  507.  Comp. 
Stat  290  §  9. 

The  opinion  of  the  court  was  delivered  by 

IsHAM,  J.    The  motion  to  dismiss  in  this  case  was  properly 
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overruled.  The  statute  is  express  in  its  proTiskms,  tbit  ^  when- 
<<  ever  a  subsequent  attaching  creditor  of  real,  or  personal  ftogat^ 
^  ijj  shall  wish  to  contest  the  validitj  of  the  debt  or  daia  oft 
^  which  a  previous  attachment  is  founded,  the  court  in  their  &- 
"  cretion,  may  permit  such  creditor  to  appear  and  defend  the  suit** 
To  deprive  a  creditor  who  has  thus  appeared,  of  a  right  of  appeal, 
would  defeat  the  general  object  for  which  the  act  was  passed.  As 
the  legislature  imposed  no  restriction  of  that  character,  it  is  rear 
sonable  to  presume,  that  thej  intended  to  give  the  creditor  the  en- 
joyment of  those  means  and  opportunities  for  the  prosecution  of 
his  defence,  which  are  given  to  the  defendant.  The  right  of  ap- 
peal may  properly  be  considered  as  an  incident  to  the  right  of  ap- 
pearing and  defending  suits  at  law ;  and  when  the  general  right  to 
defend  is  granted,  those  incidents  follow  which  are  given  to  the 
defendant,  and  which  direct  the  manner  in  which  a  defence  may 
be  interposed.  We  think,  therefore,  that  the  appeal  was  properly 
taken  by  the  subsequent  attaching  creditors,  and  that  they  are  so 
£Gir  parties  to  the  suit,  that  they  can  prosecute  the  same  in  the  ap- 
pellate court. 

We  think  also,  that  the  judgment  of  the  county  court  must  be 
affirmed,  on  the  exceptions  taken  to  the  report  of  the  auditor. 
The  9th  section  of  the  Comp.  Stat  290,  directs  the  auditor  in  tak- 
ing the  account  of  the  parties  on  book,  to  examine  and  adjust  the 
same  to  the  time  of  the  audit  It  is  a  right  also  given  to  the  plain- 
tiff by  the  statute,  to  have  his  account  so  adjusted,  and  to  hold  any 
lien  or  security  he  may  have  obtained  by  his  attachment,  for  the 
payment  of  the  balance  which  he  may  recover.  It  is  not  within 
the  legitimate  power  of  any  court  to  deprive  a  party  of  a  specific 
right  so  expressly  secured  by  statute,  or  defeat  the  intentiim  of  the 
legislature,  so  unequivocally  spread  on  the  fiice  of  the  act  When- 
ever another  creditor  makes  a  subsequent  attachment  of  the  same 
property,  it  is  done  subject  to  this  duty  imposed  on  the  auditor, 
and  subject  to  this  right  given  to  the  plaintiff.  The  attachment 
was  made  with  a  knowledge  of  this  right,  and  with  the  understandr 
ing  that  the  plaintiff's  account  was  to  be  so  adjusted  and  allowed. 
If  the  account  is  just  and  due,  and  the  subsequent  charges  were 
made  in  the  regular  course  of  their  business  transactions,  there  is 
nothing  of  which  the  subsequent  attaching  creditor  has  reason  to 
complain.    If  there  was  actual  fraud  practiced  between  the  plain- 
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tiff  and  Aefendant,  for  the  purpose  of  defeating  the  lien  of  the 
8ab0ei|Qent  attaching  creditors,  the  rule  would  probably  be  other- 
wise! ^^^  ^^  ^^i^  ^^  ^^  plaintiff  would  probably  thereby  be  de- 
feated, as  against  the  last  attachment  But  no  suggestions  of  that 
character  have  been  made ;  and  none,  but  that  the  account  of  the 
plaintiff  is  just  and  due,  and  which  would  have  accrued,  if  this  at- 
tachment had  not  been  made.  Under  such  circumstances,  the 
plaintiff  is  entitled  under  the  statute  to  a  judgment  on  the  balance 
o£  his  account,  as  it  stood,  at  the  time  of  the  hearing  before  the 
auditor. 
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COHPANT. 

Carriers  by  Railway.    Limitatian  of  Liability.     Notice.     Spe^ 
dot  Contract^  its  effect.    Declaration. 

A  BaOwaj  Company  that  transport  cattle  and  live  stock  for  hire,  for  snoh  per^  I 
sons  as  choose  to  employ  them,  thereby  assume  and  take  npon  themselves  the 
relation  of  common  carriers  jwd  with  the  relatIon,the  duties  and  obligatlona  which 
grow  oat  of  it;  and  they  are  none  the  less  common  carriers  from  the  fact,  thftt  J 
the  transportation  of  cattle  is  not  their  principal  business  or  employment. 

A  common  carrier  may  by  special  conduct  with  the  owner  of  the  property  to 
be  transported,  so  change  his  relation,  as  to  become  a  private  carrier,  and  when 
the  relation  is  so  changed,  his  liability  is  measured  by  the  specific  provisions  of 
his  contract;  but  a  general  notice  to  the  public,  limiting  his  obligations  as  a  com- 
mon carrier,  will  afford  no  evidence  of  such  contract,  even  if  the  existence  and 
eoatents  of  such  notice  is  brought  home  to  the  party. 

And  where  a  Railway  Company,  (the  defendants,)  for  a  given  reward  or  hire,  prof- 
fered to  become,  and  to  assume  the  relation  of  common  carriers;  and  for  a  less 
reward  or  hire  proffered,  in  the  exercise  of  reasonable  care,  to  Aunish  the 
necessary  means  of  transportation,  such  as  oars,  motive  power,  &c.,  that  the 
owner  might  be  his  own  carrier;  thus  graduating  the  rate  of  compensation 
to  the  degree  of  risk  assumed,  and  leaving  either  mode  of  transportation  to 
to  be  adopted  at  the  option  of  the  owner  of  the  stock;  and  the  plaintiff^  who 
had  cattle  to  be  transported,  elected  to  pay  the  lower  rate— Ae&^tbat  he  was 
bound  by  bis  election,  and  that  he  could  not  hold  the  company  as  common  car- 
riers, for  damage  to  his  cattle. 
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In  th«  present  case,  a  special  contract  was  found,  under  which  the  defcndaats,  in 
the  exercise  of  reasonable  care,  were  to  famish  the  plaintiff  with  a  suitable 
car,  and  other  necessary  means  of  transportation,  and  the  plaintiff  was  to  as- 
sume the  risk,  and  general  responsibility  of  the  transportation  of  his  cattle-^ 
Ae^c^under  this  contract,  that  the  defendants  were  not  common  cairieza,  but 
were  JJTO  hoc  vice  private  earners  merely. 

And  the  plaintiff  having  declared  against  the  defendants  as  common  cairiers,  the 
question  whether  such  a  special  contract  was  made,  is  purely  one  of  law. 

And  when  the  relation  is  changed  from  common  to  private  carriers  by  special 
contract,  the  company  not  being  liable  as  common  carriers,  cannot  be  declared 
against  as  such,  but  the  action  must  be  on  the  contract,  or  for  a  breach  of  duty 
arising  out  of  the  contract 

Action  ok  the  case  against  the  defendants  as  common  car- 
riers. This  case  was  originally  conunenced  before  a  justice  of  the 
peace,  and  was  brought  to  the  county  court  by  appeal. 

The  declaration  was  as  follows : 

^  In  a  plea  of  the  case,  whereupon  the  plaintiff  declares  and 
^says,  that  on  the  11th  day  of  Noyember,  A.  D.  1851,  the  de- 
"  fendants  were,  and  ever  since  have  been,  and  still  are  common 
**  carriers  of  goods  for  hire,  from  Burlington,  Vermont,  and  inter- 
*^  mediate  stations  on  the  Rutland  ic  Burlington  Railroad,  between 
^that  place  and  Bellows  Falls,  Vermont,  to  Cambridge  or  a  station 
^  called  Porters,  in  the  state  of  Massachusetts,  and  that  the  plaintifi^ 
^  on  the  day  and  year  last  aforesaid,  at  said  Brandon, — ^there  being  an 
^  intermediate  station  as  aforesaid  at  said  Brandon,— caused  to 
**  be  delivered  to  them,  the  defendants,  and  the  defendants  accept- 
^  ed  and  received  of  and  fix>m  the  plaintiff  a  certain  number  of 
^  neat  cattle,  to  wit,  cows,  oxen,  yearlings,  and  two  year  old  cat- 
*^  tie,  to  the  number  of  thirty-one,  and  to  the  amount  of  thirteen 
^  thousand  three  hundred  and  thirty  pounds  weight,  belonging  to 
**  the  plaintiff,  of  the  value  of  five  hundred  dollars,  to  be  safely 
**  and  securely  freighted,  carried  and  conveyed  by  them,  the  de- 
^  fendants,  from  Brandon  aforesaid,  to  Cambridge  or  Porters  afore- 
^  said,  for  a  certain  reasonable  reward,  to  be  paid  by  the  plaintiff  to 
**  them,  the  defendants.  Yet  the  defendants,  not  regarding  their 
^  duty  as  common  carriers,  as  aforesaid,  but  contriving  and  intend* 
^  ing  to  injure  the  plaintiff,  did  not  and  would  not  safely  and  se- 
<'  curely  freight,  carry  or  convey  said  cattle  jfrom  Brandon  afore- 
^  said,  to  Cambridge  or  Porters  aforesaid,  nor  there  at  said  Cam- 
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<^  bridge  or  Porters  aafdy  or  secardj  deliver  the  same,  to  him,  the 
^  plaintiff,  but  on  the  contrary  thereof,  the  defendants  so  oarelessly 
**  and  negligently  behaved  and  conducted  in  the  premises,  that  by 
**  reason  of  their  said  negligence,  carelessness  and  default,  divers, 
^  to  wit,  to  the  number  of  five  of  said  cattle,  of  the  value  of  nine- 
^tj  dollars,  were  kiUed,  and  wholly  lost  to  the  plaintiff,  and  the 
**  remainder  thereof  were  so  greatly  injured,  that  by  reason  there- 
^  of  they  were  then  and  there  greatly  lessened  and  depreciated  in 
**  value,  and  by  reason  of  the  premises,  also,  the  plaintiff  was  put 
^  to  great  trouble,  and  subjected  to  loss  of  time,  to  wit,  to  ten  days 
**  time ;  and  paid  out  divers  large  sums  of  money  in  doctoring  and 
**  taking  care  of  said  cattle,  of  all  which  the  said  defendants  had 
^  due  notice." 

Plea,  the  ^neral  issue,  and  trial  by  jury. 

On  the  trial  the  plaintiff  was  examined  as  a  witness,  and  stated 
that  he  made  a  contract  with  the  agent  of  the  defendants,  for  the 
use  of  A  car  to  convey  cattle  from  Brandon,  Vermont,  to  Porters, 
(Cambridge,)  Mass. ;  and  that  he  was  to  have  the  same  privileges 
aa  others  had,  agreeably  to  the  freight  tariff  published  by  the  de- 
fendants, which  was  as  follows:  '^Livs  Stock  mil  be  reckoned 
*^ai  2dcla$e  rates,  according  to  the  Umnage  specified  helow^ 

''One  OX,  1^  tons;  2  Oxen,  2  tons;  3  Oxen  2^  tons;  and 
^'over  3  Cattle,  1  ton  each,  or  6f  tons  per  car  load  of  8  wheels ; 
^3^  tons  per  car  load  of  4  wheels. 

"^  One  HORSE  1|  tons ;  2  horses  2^  tons;  and  over  2  horses, 
^  1  ton  each,  or  6^  tons  per  ear  load  of  3  wheels,  and  in  all 
^  eases  to  be  accompanied  by  the  consignee. 

«« SHEEP,  SHOATS  and  CALVES,  5  tons  per  car  load  of  8 
^wheels;  and  2|  tons  per  carload  of  4  wheels;  less  than  car 
^  load  of  four  wheels  150  lbs.  each. 

''At  these  rates,  the  owners  are  to  load,  unload,  and  feed 
**  thdr  stock,  at  their  own  expense  and  risk,  and  assume  all  risk 
*ihai  animals  may  cause  to  each  other  or  themselves  or  damage  in 
**  consequence  of  their  breaking  from  the  cars  or  otherwise.  No 
'^  risk  will  be  assumed  by  the  corporation  nor  damage  allowed,  nn- 
*^  less  especially  agreed  to,  when  the  animals  are  taken  for  trans* 
^  portation,  and  an  additional  price  of  25  per  cent  upon  tariff  rates 
**  paid.  One  driver  free,  when  accompanying  his  stock,  to  take 
^  care  of  it,  and  paying  the  regular  price  as  per  tariff;  and  in  no. 
zxvi  17 
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**  case  will  he  be  allowed  to  ride  in  the  passenger  train,  without 
^  paying  regular  fiue. 

^  A  ticket  will  be  furnished  each  drover,  or  person  entitled  to  a 
^  free  pass  on  the  freight  train,  for  the  sole  purpose  of  taking  care 
*^  of  his  stock,  bj  the  agent  of  the  station  where  the  stock  is  kwd- 
^  ed ;  and  the  conductors  of  freight  trains  will  observe  this,  and 
*^  be  governed  accordingly.  No  risk  will  be  assumed  by  the  cor- 
*^  poration  for  the  personal  safety  of  such  person. 

^  fg^  The  Charges  upon  live  stock  going  to  Porters,  by  cattle 
^  trains,  must  in  all  cases  he  prepaid.** 

And  also  agreeably  to  the  ti<^et  which  was  delivered  to  the 
plaintiff,  by  the  said  agent,  which  ticket  gave  the  plaintiff  a  free 
pass  on  the  freight  train  for  that  trip,  and  on  the  back  of  the  said 
ticket  was  the  following.  ^  At  the  rates  charged  as  per  tariff,  no 
^  risk  will  be  assumed  by  the  corporation  for  any  injury  to  live 
^  stock  which  they  may  do  each  other  or  themselves,  or  any  dam- 
^  age  caused  by  breaking  from  the  cars  or  otherwise.  Nor  will 
^  they  hold  themselves  liable  for  damage  caused  by  accidental  de- 
*^  lays  or  weather ;  but  the  corporation  will  use  all  reasonable  care 
*<and  diligence. 

*^  By  paying  25  per  cent  advance  upon  tariff  rates,  the  corpora- 
^  tion  will  assume  the  responsibility  of  safely  delivering  live  stock 
^  at  its  destination  or  the  station  where  way-billed. 

**  One  driver  free  for  each  drove  or  each  lot  of  stock,  when  pay- 
"  ing  full  price,  according  to  the  rates  of  transportation,  and  for 
^  the  sole  purpose  of  takinjg  care  of  the  stock ;  but  no  risk  wiU  be 
*^  assumed  by  the  corporation  for  his  personal  safety. 

<<  Transportation  Office,  R.  &  B.  R.  R  Co.,  June,  1851.'* 

(Copies  of  the  said  tariff  and  ticket,  as  above  recited,  were  put 
into  the  case.) 

The  plaintiff  also  testified,  that  he  was  to  put  into  the  car  as 
many  cattle  as  he  pleased ;  and  that  he  put  in  thirty  head  of 
young  cattle,  two  and  one  years  old  of  his  own,  and  then  a  cow  of 
one  Spaulding,  making  thirty-one  cattle ;  that  there  was  in  the 
cattle  train  a  car  appropriated  for  the  use  of  those  having  the  care 
of  the  cattle  on  board,  in  which  the  plaintiff  rode ;  that  he  saw 
his  cattle  at  Plttsford,  and  Rutland,  and  again  at  Chester,  and 
that  they  were  then  in  good  condition,  that  he  did  not  see  them 
again  till  he  arrived  at  Porters ;  that  the  car  in  which  the  plain- 
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tiff  lode,  was  in  the  rear,  and  his  cattle  were  in  the  forward  part 
of  the  train;  and  that  between  Chester  and  Bellows  Falls,  the 
tndn  was  separated,  and  afterwards  continued  in  two  trains  until 
thej  arrived  at  Porters ;  that  in  consequence  thereof,  the  plain- 
tiff was  unable  to  haye  any  care  of  his  cattle  after  thej  lefl  Ches- 
ter ;  that  when  the  cattlearriyed at  Porters,  they  were  in  a  verj 
bad  condition,  several  were  down  and  unable  to  get  up,  and  four 
others  were  dead. 

It  appeared,  that  the  plaintiff  did  not  put  any  straw  or  gravel 
in  the  car  before  putting  in  the  cattle,  which,  the  evidence  tended 
to  show  was  generally  done,  by  those  having  cattle  transported 
upon  the  railroad.  The  plaintiff  testified  that  he  never  had  any 
cattle  transported  by  railroad  before.  There  was  no  evidence 
tending  to  show,  that  the  plaintiff's  cattle  had  received  any  injury 
in  the  car,  except  what  was  occasioned  by  their  struggling  and 
slipping  in  the  car,  and  such  as  was  inflicted  by  the  cattle  upon 
each  other. 

The  plaintiff  contended,  and  requested  the  court  to  charge  the 
jaiy,  that  if  by  reason  of  the  separation  of  the  train,  the  plaintiff 
wa«  prevented  from  having  that  oversight  and  care  of  his  cattle 
that  he  otherwise  would  have  done,  (and  which  was  contemplated 
by  the  tariff  and  ticket  aforesaid,)  and  thereby  avoiding  the  in- 
jury to  the  cattle,  the  defendants  were  liable  for  the  damages  the 
plainriff  had  sustMned  by  such  injury. 

But  the  court, — Pibepoint,  J.,  presiding^— intimated  to  the 
I^aintiff 's  counsel,  that  the  jury  would  be  instructed  that  if  they 
found  all  the  buoiSf  which  the  evidence  tended  to  prove,  and  that 
the  damages  sustained  were  sustained  solely  by  the  separation  of 
the  train  as  aforesaid,  and  ii^uries  inflicted  by  the  cattle  on  them- 
selves or  each  other,  that  the  verdict  of  the  jury  should  be  for 
the  defendants. 

Whereupon  the  plamtiff  submitted  to  a  non-suit,  with  leave  to 
move  to  set  aside  the  non-suit,  if  the  ruling  of  the  court  is  erro- 
neous. And  upon  motion  the  court  refused  to  set  aside  the  non- 
suit. 

To  which  decision  the  plaintiff  excepted. 

Parker  Sf  NichoUan  for  the  plaintiff. 

L  That  the  injury  complained  of  was  the  result  of  culpable 
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negligence  on  the  part  of  the  defendants  or  their  seryants  is  not 
questioned ;  and  that  the  plaintiff  ought  to  have  some  remedy  is 
conceded.  The  defect,  if  any  exists,  is  in  the  pleadings,  and  does 
not  reach  the  merits  of  the  controversy. 

Are  the  defendants  liable  in  the  capacity  in  which  they  are 
charged,  to  answer  in  damages  for  the  injury  which  the  plaintiff 
has  sustained? 

It  is  conceded,  that  in  the  absence  of  any  special  Testricti<m8, 
either  by  notice  or  contract,  the  defendants  would  have  been  bound 
as  common  carriers,  to  exercise  at  least  a  reasonable  degree  of 
care,  over  the  property  entrusted  to  their  charge.  How  far  they 
may  be  permitted  to  claim  exemption  from  this  obligation  in  con- 
sequence of  such  restrictions,  remains  to  be  determined. 

n.  As  to  how  far  a  common  carrier  may  restrict  his  common 
law  liability  by  a  general  notice,  the  decisions  have  been  some- 
what contradictory  and  conflicting.  In  this  country  the  current 
of  authority  is,  that  he  cannot  do  so,  even  when  the  notice  is 
brought  home  to  the  knowledge  of  the  owner.  1  Smith's  Lead. 
Cas.  235,  236.  7  Wels.  Hurls.  &  Gor.  716,  no^e,  and  auUiorities 
there  cited. 

That  he  may  do  so  by  special  contract  with  the  party  to  be  af- 
fected by  it,  many  approved  authorities  affirm.  But  this  contract, 
like  all  others,  must  be  founded  upon  a  good  and  sufficient  consid- 
eration. Such  consideration  cannot  be  found  in  the  carriage  of 
the  property,  for  this  is  a  primary  obligation  that  the  law  imposes 
upon  the  carrier ;  and  he  cannot  make  the  perfonnaneeof  one  pari 
of  his  du^  the  means  of  obtaining  exoneration  fh>m  the  rest.  7 
Wels.  Hurls.  &  Gor.  716,  note.  Cole  v.  Goodmfiy  19  Wend.  252. 
Attffood  V.  Beliance  Trans.  Co.,  9  Watts  87. 

IIL  It  is  believed  that  there  is  no  well  w^ndged  case  in  this 
country,  that  has  gone  to  the  length  of  deciding  that  the  carrier 
can  stipulate  against  the  consequences  of  his  own  default,  or  throw 
a  loss  occasioned  by  his  own  misfeasance  or  negUgence,  upon  those 
who  have  entrusted  their  property  to  his  care.  The  courts  have 
held,  that  if  such  a  stipulation  was  intended  by  the  parties,  it  would 
be  contrary  to  public  policy  and  void.  Camden  v.  Burkej  13 
Wend.  611.  Beekman  gV.  Showe,  5  Rawle  179.  Alexander  v. 
Green,  7  HiU  533.  /ft'n^^on  v.  ^tY/tor^i,  1  Strob.  203.  Swind-^ 
kr  V.  HHUardf  2  Bich.  286.    66  £.  C.  L.  352. 
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lY.  The  contract  in  this  case,  if  of  any  yaliditj  in  law,  does 
not  des^oy  the  defendants'  liability.  It  is  a  mere  UmUation  or  re* 
$tr\iiiionj  and  by  the  express  terms  of  the  contract^  the  defendants 
were  bound  **  to  use  all  reasonabie  care  and  diUgence.'*  The 
court  below,  therefore,  erred  in  refusing  to  pennit  the  jury  to  find 
whether  the  injury  complained  of  did  not  arise  from  the  want  of 
such  ^reasonable  care  and  diligence"  on  the  part  of  the  defend- 
ants. 

Y.  The  (Mily  consideration  for  the  contract  restricting  the  de- 
fendants' liability,  that  has  any  apparent  validity,  is  the  agreement 
of  defendants  to  permit  the  plaintiff  to  accompany  his  stock,  for 
the  purpose  of  exercising  that  care  over  it  which  it  would  other- 
wise have  been  their  duty  to  exercise. 

Therefore,  when  defendants,  by  their  own  act  or  neglect,  render 
this  consideration  absolutely  inoperative,  and  refuse  to  permit  the 
plaintiff  to  accompany  his  stock,  that  moment  they  have  forfeited 
the  provisiims  of  their  contract,  and  cannot  claim  any  exemption 
fiom  liability  under  it;  the  plaintiff  is  at  liberty  at  onoe  to  repu- 
diate it,  and  to  throw  the  defendants  back  upon  their  original  com- 
mon law  liability,  as  if  no  restriction  in  contract  had  ever  existed. 

E.  N.  Briggg  for  defendants. 

I.  It  may  be  inferred  that  a  Railroad  Company  doing  business 
is  a  common  carrier  of  passengers,  ba^age  and  freight ;  but  it 
does  not  follow  that  they  are  common  carriers  of  everything. 

It  is  not  true  that  railroads  are  common  carriers  of  cattle  and 
horses.     But  the  usage  is  universally  to  the  contrary. 

EL  Upon  the  evidence  introduced  by  the  plaintiff,  it  was  not 
daimed  that  the  defendants  were  liable  as  common  carriers,  but  by 
reason  of  the  separation  of  the  trains,  by  which  plaintiff  had  not 
the  care  and  oversight  of  his  cattle. 

The  court  decided  that  the  plaintiff  was  not  entitled  to  recover 
for  this  reason,  as  that  was  not  what  plaintiff  claimed  in  his  de- 
dara^n. 

But  if  the  dedarotion  was  according  to  the  evidence  in  the 
case,  the  plaintiff  is  not  entitled  to  recover.  The  evidence  shows 
that  the  defendants  were  not  common  carriers  in  this  case.  Ihe 
plaintiff  hired  of  the  defendants  a  car  to  be  drawn  by  the  defend* 
ants  to  Cambridge. 
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A  special  contract  was  made,  as  is  shown  by  the  ticket  deliver- 
ed to  the  plaintiff.  Under  this  contract,  defendants  were  not  lia- 
ble for  any  loss  or  damage  to  plaintiff's  cattle.  Chippendale  y. 
Lancaster  Sf  York  Railway  Cb.,  11  Amer.  Law  Journal  397. 
Shaw  y.  York  Sf  Midland  Railway  Oo.^  66  Com.  Law  Rep.  345, 
notes.    Austin  y.  Manchester  Railway  Co^  70  C.  L.  Rep*  458. 

Common  carriers  maj  limit  their  common  law  responsibility  by 
special  contract.  70  C.  L.  R.  note  474.  Story  on  Bailments 
549.  Bingham  y.  Rogers,  6  Watt  &  Sergt  495.  Angell  on  Com. 
Car.  245,  247,  232.    Walford  on  Railways  308. 

The  opinion  of  the  court  was  deliyered  by 
IsHAH,  J.     The  declaration  in  this  case  is  in  the  usual  form 
against  common  carriers ;  in  which  it  is  averred,  that  the  defend- 
ants received  of  the  plaintiff  several  head  of  cattle,  to  be  safely 
oonveyed  by  railway  from  Brandon,  in  this  state,  to  Cambri^e, 
in  the  state  of  Massachusetts.    The  question  arises,  whether  upon 
the  facts  stated  in  the  exceptions,  the  declaration  is  sustained  by 
'  proof  that  the  cattle  were  transported  by  the  defendants  as  com- 
mon carriers,  or  whether  a  special  contract  was  made  creating  oth- 
er liabilities,  than  those  upon  which  the  plaintiff  has  declared. 
From  the  ticket  which  was  delivered  to  the  plaintiff,  as  well  as 
I  from  the  published  tariff  of  freight,  which  is  made  part  of  the 
•   case,  we  perceive  that  this  Railroad  Company  have  adopted  two  dif- 
(  ferent  methods,  with  different  rates  of  compensation,  for  the  trana- 
\    portation  of  live  stock  over  this  road.    In  the  first  place,  they 
I    have  assumed  the  duties  and  responsibilities  of  conmion  carriers ; 
I    for  they  distinctly  say,  that  on  the  payment  of  25  per  cent  advance 
upon  tariff  rates,  they  will  safely  transport  and  deliver  property 
of  this  character  at  its  place  of  destination,  or  the  station  where 
way-billed.    In  the  next  place,  if  the  owner  wishes  the  transport 
tation  effected  at  a  less  remuneration,  they  as  distinctly  state,  that 
on  the  payment  of  tariff  rates,  they  will  furnish  for  that  purpose,  the 
use  of  their  road,  provide  suitable  cars,  and  sufficient  motive  pow- 
er, so  that  the  stock  may  be  transported  at  the  owner^s  risk,  and 
on  his  own  responsibility.     In  short — for  a  given  reward,  they 
proffer  to  become  his  carrier ;  for  a  less  reward,  they  proffer  to 
furnish  the  necessary  means,  that  the  owner  may  be  his  own  car- 
rier.   Thus  in  each  case,  the  defendants  have  graduated  thdr 
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late  of  compenBation,  to  the  degree  of  risk  they  have  assumed ;  V^ 
and  either  mode  of  transportatioiiy  may  be  adopted  at  the  option 
of  the  owner  of  the  stock. 

If  the  owner  requests  his  cattle  to  be  transported  by  the  de* 
fimdants  as  common  carriers,  he  has  only  to  pay  a  reasonable  com- 
pensation for  that  purpose,  and  refuse  to  enter  into  any  special 
contract  for  their  carriage  on  any  other  terms.  In  that  event, 
they  are  responsible  for  their  safe  carriage  and  delivery.  It  waa 
so  held  by  Pabkb,  B.,  in  Oarr  v.  The  Lancathire  Railway  Oom* 
pamf^  14  £•  Law  &  £q.  340.  It  is  immaterial,  whether  trans- 
portation of  cattle  is  regarded  as  their  principal  employment,  or 
whether  it  is  incidental  and  subordinate ;  the  fact  that  they  have 
undertaken  such  transportation  for  hire,  and  for  such  persons  as 
chooee  to  employ  them,  establishes  their  relation  as  common .  car- 
riers, and  with  it  the  duties  and  obligations  which  grow  out  of  it* 
These  general  principles  have  been  frequently  applied  to  railroad 
oorpofBtions  m  England  and  this  country,  and  they  have  clearly 
the  right  to  exercise  that  corporate  franchise  where  they  have 
power  under  their  charter  to  transport  both  ^^ persons  andproper' 
«y."  Charter  Act  1843  §  1.  1  Smith's  Lead.  Cas.  260,  268. 
Angell  on  Car.  §  78, 109.  Waif,  on  Bailways  809  and  note,  (g.) 
Pabner  v.  Grand  Junction  £.  JR.  Co.,  4  M.  &  W.*M9. 

We  are  satisfied  that  the  defendants  would  be  liable  as  common 
carriers,  and  that  this  case  should  have  been  submitted  to  the  jury 
on  this  declaration,  unless  a  different  relation  exists,  and  differ^ 
ent  liabilities  have  been  incurred,  by  some  express  contract  or 
sgreement  made  between  these  parties. 

The  right  of  these  defendants  as  conunon  carriers  to  make  an 
express  agreement,  and  thereby  change  their  relation,  and  subject 
themselves  to  different  liabilities,  is  clearly  sustained  by  author- 
ities both  English  and  American.  It  is  unnecessary,  to  refer 
to  all  the  cases  in  England,  in  which  this  subject  has  been  consid- 
ered ;  it  is  sufiident  to  notice  the  late  case  of  Carr  v.  Tlie  Lan^ 
easkire  SaUway  Company,  14  E.  Law  &  Eq.  340,  where  the  vari- 
ous cases  are  considered,  and  in  which  Baron  Fabke  observed, 
"  That  before  railways  were  in  use,  the  articles  conveyed  were  of 
^  a  different  description  from  what  they  are  now.  Sheep  and  other 
"  live  animals  are  now  carried  upon  railways.  Contracts,  there** 
*^  fore,  are  now  made  with  reference  to  the  new  state  of  thingSi 
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^  and  it  is  very  reasonable  that  oarrien  shoald  be  allowed  to  make 
^  agreements  for  the  purpose  of  protecting  themselves  against  the 
^*new  risks,  to  which  thej  are  in  modem  times  exposed.  The  rap« 
^<id  motion  and  noise  of  the  engine,  with  varioas  other  matters, 
^  are  apt  to  ahum  them,  and  cause  them  to  do  injuries  to  them- 
*^  selves.  It  is  reascmable,  therefore,  that  carriers  should  pmeet 
^  themselves  against  loss  by  making  special  contracts."  The  au- 
thorities in  this  ooontry  are  quite  uniform,  in  adopting  the  same 
view  of  this  subject  In  the  case  of  Nefw  Jersey  Steam  Noviga- 
Hon  Co.  V.  MerchanU^  Banky  6  Howard  344,  the  court  remaiked ; 
^  That  a  question  has  been  made  whether  it  is  competent  for  the 
^  carrier  to  restrict  his  obligatioa  even  by  a  special  agreement ; 
^  but  we  are  unable  to  perceive  any  well  founded  objection  to  the 
^  restriction,  or  any  stronger  reasons  forbidding  it,  than  exist  in 
<^  the  case  of  any  insurer  of  goods.  But  it  by  no  means  follows 
^  that  he  can  do  so  by  any  act  of  his  own.'  He  has  public  dutiea 
^  to  perform,  from  which  he  should  not  be  permitted  to  ex* 
^onerate  himself  without  the  assent  of  the  parties  concerned* 
^  This  is  not  to  be  implied,  or  inferred  from  a  general  notice  to  the 
^<  public  limiting  his  obligation.*'  In  the  cases  of  BoUUter  v.  iVbv- 
kmdy  19  Wend.  240,  Ook  v.  Goodwiuy  ibid  272,  and  Gould  v. 
HiUy  2  Hill  StB,  it  was  held  in  New  York  that  a  carrier  could 
not  limit  his  liability,  either  by  notice,  though  brought  to  the 
knowledge  of  the  party,  nor  by  a  special  agreement ;  and  this  doc- 
trine is  also  sustained  by  Messrs.  Hare  and  Walhkcein  their  notes 
to  the  case  of  Oo^s  v.  Bernard^  1  Smith's  Lead.  Gas.  280.  But 
since  the  decision  in  the  6  Howard  R.  the  courts  in  that  state,  in 
the  cases  of  Partant  v.  Mmtettk,  13  Barb.  S.  C.  358,  and  Moore 
V.  £lvan$y  14  Barb.  624,  have  receded  from  the  doctrine  of  those 
former  cases,  so  far  as  it  respects  the  competency  of  a  carrier  to 
make  a  special  agreement,  and  have  adopted  the  views  of  the  U. 
S.  Supreme  Court  as  expressed  in  the  6  Howard.  The  rule  is  ^ 
regarded,  therefore,  not  only  sound  in  principle,  but  sustained  by-' 
authority,  that  a  common  carrier  may,  by  an  express  contract,  or'u 
agreement  with  the  owner,  so  vary  and  change  his  relation,  as  to  \ 
become  a  private  carrier.  In  that  event  his  liability  in  the  trans-  ! 
portation  of  that  property  is  measured  by  the  specific  provisions 
of  his  contract ;  but  a  general  notice  to  the  public,  limiting  his  ob- 
ligation as  such  carrier,  will  afford  no  evidence  of  such  contract^ 
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eitber  express  or  implied,  tbongfa  the  eadstettce  and  contents  of 
that  notice,  are  broaght  home  to  the  actual  knowledge  of  the  pai^ 
«y.  The  implication  is  as  strong,  thai  the  owner  intended  to  in- 
sist  npon  his  rights,  and  the  duties  of  the  carrier,  as  it  is  that  he 
ftwented  to  their  qualification. 

Was  snch  an  express  contract,  or  agreement,  made  in  this  case, 
m  relation  to  the  tranq»ortation  of  these  cattle?  It  is  necessarj 
to  determine  this  question,  for  it  is  purely  one  of  law.  It  was  so 
treated  by  the  ooun^  court  when  they  ruled,  ^  That  if  the  jury 
found  all  the  facts  to  be  true  which  the  eridence  tended  to  prore, 
tiieir  verdict  should  be  for  the  defondants."  This  questkn  was 
held  to  be  one  of  law  merely,  in  the  late  case  in  the  English  courts, 
ef  Torkj  Neweatde  &  Benoidk  Bailwa^  Co.  v.  Oitp,  23  L.  J. 
135.  Law  Register  for  August  1854.  In  that  case  the  question 
ssrose  whether  the  defendants  were  common  carriers,  or  whethev 
the  cattle  were  reoeiyed  tmder  a  special  eontract,  on  the  terms  coo* 
tuned  in  a  ticket  which  was  deMyered  to  the  owner  of  the  cattle. 
The  matter  was  submitted  to  the  jury.  Exceptions  being  taken, 
the  cotirt  of  common  Bench  observed:  ^  That  the  judge  who  tried 
'  the  case  was  guilty  of  a  misdirection  in  leaying  it  to  the  jury  to 
*^  say  whether  the  defendants  were  common  carriers  of  cattle  ftnr 
^hire,  or  whether  they  were  rooeiveA  under  a  speeial  eontract } 
^  and  that  he  ought  to  have  told  the  jury,  that  there  was  either  a 
'special  contract,  or  no  contract  ataU.^    There  was  no  enor,  ^^ 

therefore,  in  this  case,  in  the  disposition  of  that  question  by  the     A  ^-^    . . 
eoort,  as  a  matter  of  law.    We  are  satisfied  also,  that  the  court  Jx"^    v}, 
were  correct  in  ruling  that  an  express  contract  was  made  by  the  K  ~ 
partisan  'for  the  transportation  of  these  cattie. 

Whether  the  defendants  would  have  been  liable  as  common  eaz^  I 
riers,  if  ihey  had  refosed  to  transport  these  eattie  except  on  the  | 
terms  e/i  an  agreement  exonerating  them  from  aU  liabiUty,  or  re- 
stricting their  common  law  responsibility,  we  are  not  called  upon 
definitely  to  decide.  It  cannot  be  said  in  truth,  that  a  voluntary 
contract  was  made,  where  the  terms  are  imposed  by  one,  and  the 
other  has  no  power  to  repel  them.    In  Noyes'  Maxhns  ch.  48,  p. 


110,  it  is  said,  ^  That  if  a  carrier  refuse  to  carry  unless  a  promise 
were  made  to  him,  that  he  shall  not  be  charged  with  any  such  mis- 
demeanor, that  promise  is  void ;''  and  this  doctrine  is  approved  oi^ 
by  Ch.  J.  Best  in  Newborn  v.  Jutij  3  G  &  P.  76,  and  in  the  notes 


\ 
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of  Messrs.  Hare  and  Wallace,  1  Smith's  Lead.  Cas.  279.  These 
defendants,  however,  did  not  refuse,  on  the  payment  of  25  per 
cent,  advance  on  tariff  rates,  to  receiye  and  transport  these  cattle 
as  common  carriers,  and  at  their  risk ;  and  that  reward  must  he 
considered  as  reasonable,  as  no  suggestions  are  made  to  the  con- 
trary. It  is  for  the  benefit  and  advantage  of  owners  of  live  stock, 
that  a  special  agreement  may  be  made,  that  <m  the  payment  of  a 
kss  sum,  they  may  become  their  own  carriers,  and  have  furnished 
for  them  the  necessary  means  for  that  purpose. 

When  this  plaintiff  therefore,  chose  not  to  pay  the  required 
oompensation  to  have  his  cattle  transported  by  the  defendants  aa 
common  carriers,  and  at  their  risk,  but  elected  to  pay  the  lower 
rate,  it  is  reasonable  that  he  should  be  bound  by  his  own  election. 
In  addition  to  this,  the  plaintiff  states,  that  he  made  a  contract  for 
the  u$e  of  acaty  and  was  to  have  the  same  privileges  as  others 
had,  offreeaUe  to  the  freight  tariff.  For  that  privilege  only  did  he 
make  application ;  and  for  that  only  did  he  pay.  It  would  be  un« 
reasonable,  therefore,  that  the  plaintiff  should  now  hold  the  drfend- 
ants  responsible  as  common  carriers,  and  charge  them  with  a  risk 
and  responsibility,  which  they  were  not  requested  to  assume,  and 
for  which  they  were  never  paid.  We  think  the  matter  very  dear, 
that  a  special  contract  was  made,  in  respect  to  the  transportation 
of  these  cattle ;  under  which,  the  defendants,  in  the  exercise  of 
reasonable  care,  were  to  furnish  the  plaintiff  with  a  suitable  car, 
and  other  necessary  means  for  transportation ;  and  the  plaintiff 
was  to  assume  the  risk,  and  general  responsibility  of  their  trans- 
portation. 

The  remaining  question  arises,  whether,  if  that  spedal  coalSMA 
has  been  broken,  and  damages  thereby  sustained  in  the  transpor- 
tation of  the  cattle,  a  recovery  can  be  had  in  this  case,  under  this 
declaration.  In  actions  on  the  case,  in  form  ex  deUdo^  where  the 
obligation  of  the  defendant  consists  in  the  observance  of  some/Kir- 
ticular  duty,  the  declaration  must  state  the  nature  of  that  duty ; 
and  where  the  duty  arises  from  some  particular  relation  or  ekarae- 
ter  in  which  the  defendant  stands,  that  relation  or  character  should 
be  stated;  and  if  in  either  of  these  particulars,  the  duty  or  rela- 
tion as  stated  is  different  from  that  which  is  proved,  the  variance 
is  &taL  1  Chitty  on  Plea.  869.  The  defendants  are  charged  in 
the  declaration  as  common  carriers,  upon  whom  the  law  catte  the 
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duty  of  safely  transporting  and  delivering  the  properly  at  its  place 
of  destination,  unless  prevented  by  the  act  of  God,  the  public  ene- 
mies, or  the  fiuih  of  the  party  complaining*  For  that  reason  the 
liability  arising  from  the  relation  of  common  carriers  cannot  be 
changed  by  any  act  of  their  own.  Under  the  express  contract 
which  is  proved  in  this  case,  the  defendants  were  not  common  car- 
riers ;  but  were  pro  hoe  vic€  private  carriers  merely.  Their  obli- 
gations and  duties  artwefrom  contract,  and  therefore  may  be 
modified  by  contract  In  the  case  from  the  6  Howard,  Justice 
Nelson  observed :  "  That  the  owner  by  entering  into  a  contract 
^  virtually  agrees,  that  in  that  particular  transaction  the  carrier  u 
"•  not  to  he  regarded  as  in  the  exerciee  of  hie  pu6Hc  emploffmenJt ;  but 
**  as  a  private  person,  who  incurs  no  responsibility  beyond  that  of 
*^  an  ordinary  bailee  fbr  hire,  and  answerable  only  for  misconduct 
**  or  negBgence.**  The  same  doctrine  is  sustained  in  the  cases  of 
Panons  v.  Monteithy  13  Barb.  858,  Moore  v.  EvoMy  14  Barb.  524. 
Angell  on  carriers  }  46,  54,  59.  It  is  quite  obvious  in  this  case, 
that  the  duties  and  relation  assumed  by  the  defendants  under  this 
contract  are  different,  and  vaiy  from  that  with  which  they  are 
charged  in  this  declaration.  The  terms  of  the  agreement  do  not 
simply  afieet  the  damages  to  be  recovered,  or  create  obligations 
consistent  with  the  relation  of  common  carriers,  as  was  the  case  of 
Clark  V.  Gray^  6  East.  564^  but  they  extend  to  the  obiigatioD  rf 
the  contract  itself.  Their  relation  is  changed  from  that  of  common 
carriers  to  private  carriers ;  and  where  such  is  the  effect  of  their 
special  agreement,  they  are  not  liable  as  common  carriers,  neither 
can  they  be  declared  against  as  such.  It  is  possible,  that  there 
has  be^i  a  breach  of  that  express  contract,  and  the  plaintiff  is, 
perhaps,  entitled  to  damages  for  the  injuries  he  has  sustained ;  but 
the  action  should  have  been  brought  on  that  contract,  or  for  a 
breach  of  duty  arising  out  of  it,  and  not  on  the  duty  and  obliga- 
tion imposed  on  common  carriers.  This  matter  has  been  directly 
dedded  in  the  cases  of  Shaw  v.  Torh  Sf  Midland  Railway  Co^  66 
Com.  Law  845,  and  Austin  v.  The  Manchester  S^c^  Railway  Co^  5 
£.  Law  ds  £q.  329.  In  the  last  case  Pattsbson  J.  remarked, 
''that  if  the  declaration  is  founded  upon  the  liability  of  the  defend- 
**  ants  at  common  law,  it  is  disproved,  as  the  evidence  shows  they 
^  were  liable  not  as  common  carriers,  but  under  aspecifd  contract,^ 
azid  for  that  reason  he  observed,  ^  I  am  of  opinion  that  there  is  a 
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*<  variance^  and  that  the  role  mast  be  discliarged.''  In  this  opinion, 
CoLBBiBGBy  W10HTMAK9  and  Earlb,  Jaaticeay  agreed.  For 
the  same  reason,  therefore,  we  think  the  judgment  of  the  County 
Ck>urt  in  this  case  must  be  affirmed* 


Philo  D.  Habt  &  Othsbs  tr.  Ishah  White. 
Wills.     The  eongtrucHon  of  Wills. 

Where  the  testator,  in  hb  vill,  hi  devising  a  portfon  of  his  estate  to  Us  wift,  made 
the  hequest  hi  the  following  words ;  '*  I  give  tf>  my  beloved  wife  one  third  of  all 
«my  personal  and  real  estate,  and  m  addition  to  thal^  I  give  her  one  cow,  ten 
"  sheep,  and  one  hundred  dollars  in  money,  to  have  at  her  disposal  during  her  - 
^^  natural  life,  or  so  long  as  she  shall  remdn  my  widow;"  U  was  heU^ 

L  That  the  two  parts  in  this  item  ia  the  testator's  will,  are  distmct  and  each  com- 
plete in  itselfl 

II.  That  the  first  daweii^thisitsnigi^wi  to  the  wiHi  of  the  testator  an  estate 
in  fee. 

m.  That  the  second  clause  does  not  inflnenoe  or  control  the  first,  hut  the  second 
olause  being  independent  and  dis^nct,  It  gives  to  U^e  wife  a  Vfp  estate  in  the  ar- 
tioles  specified,  in  way;  of  «ddltioii  to  tiie  first  oUuse  in  the  beques^  with  power 
of  sale. 

The  word  estote,  used  in  a  wiU  in  its  appUoati^n  to  real  picperty,  may  be  used  to 
express  either  the  quantity  of  interest  devised,  or  to  designate  the  thing  devised, 
or  both;  and  the  sense  in  which  it  is  used  must  be  determined  from  the  will  it- 
self. 

This  was  an  appeal  by  the  plaintiiBi  from  a  decree  of  the  pro- 
bate court,  denying  the  petition  of  the  plaintiff,  praying  for  an  or- 
der of  division  of  the  estate  of  Coolidge  White,  deceased,  which 
was  devised  to  Betsey  White,  his  widow,  deceased,  for  the  term  of 
her  life,  as  the  p]ainti£ls  claimed,  now  terminated. 

The  will  was  as  followB,  to  wit : 

«a,  Coolidge  White,  of  Wallingferd,  in  the  county  of  Rutland, 
^  and  State  of  Vermont,  being  in  a  veiy  infirm  state  of  heahh,  am 
^  sensible  of  my  liableness  to  sudden  death,  at  the  same  time  be- 
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« ing  in  mj  own  appreheiuioii  of  soiuid  iDind,  do  judge  it  best  to 
''make,  and  aceordingty  do  make^  hereby,  this  mj  last  will  and 
''testament. 

"  It  is  mj  -will  thflit  all  mj  jnsl  debts,  and  the  chaiges  of  my 
"  faneral  be  paid  by  my  executor  hereinafter  Darned  and  appointed, 
"  oat  of  my  estate,  as  soon  aBconveiiiently  may  be  after  my  decease, 
"  and  I  leare  the  charge  of  my  flineral  to  the  direetimi  of  my  said 
"  executor.  I  give,  devise,  and  dispose  of  all  my  estate,  real  and 
"  personal,  save  what  shall  be  necessary  for  the  payment  of  my 
"just  debts  and  funeral  charges,  in  the  following  manner : 

^  I  give  to  my  beloved  wife,  one  third  part  of  all  my  real  and 
"  personal  estate,  and  in  addition  to  that,  I  give  her  one  cow,  ten 
"  sheep,  and  one  hmidred  dollars  In  money,  to  have  at  her  disposal 
'<  during  her  natural  life,  or  so  long  as  she  shaU  remain  my  widow ; 
"and  it  is  my  will  that  the  remainder  of  my  property  be  divided 
"  among  my  children,  in  the  following  manner,  that  is  as  often  as 
"  the  males  have  three  dollars,  the  females  have  two  dollars,  all  to 
"  share  alike  in  that  proportion.  I  have  given  to  my  daughter, 
"  Ahmra  Hart,  and  her  hdrs,  real  estate  to  the  amount  of  three 
"  hundred  dollars,  which  is  to  be  deducted  from  her  portion.  The 
"  household  ftimiture  that  my  daughters,  Almira  Hart,  Betsey 
"Barnes,  and  Miranda  Chilson  have  had,  I  also  give  them ;  and  I 
"hereby  appoint  my  son  Isham  White,  sole  executor  of  my  last 
"  will  and  testament,  hereby  revoking  all  former  wills  by  me  made. 
"In  witness,  ^c** 

The  defendant  pleaded  six  several  pleas  in  bar.  In  the  first 
plea,  the  defendant  set  forth,  that  the  whole  estate,  and  the  fee  sim- 
^  of  the  said  estate  so  devised  to  the  said  Betsey  White,  was 
devised  to  the  said  Betsey  and  her  heirs  forever,  and  that  the  said 
appellants  have  no  interest,  or  estate  therein  under  the  said  wiU. 
The  second  plea  sets  forth  the  will  at  length,  and  the  probate  of 
the  same.  The  third  plea  refers- to  the  will  setforth  in  the  second 
p1^  and  sets  forth  that  the  said  Betsey,  while  in  full  life,  and  be- 
ing still  unmarried,  and  the  widow  ci  the  said  Coolidge  White,  did 
at  Wallingfbrd,  on  the  27th  day  of  November,  1841,  by  her  deed 
of  that  date,  executed  in  due  form  of  law,  remise,  release  and  quit- 
daim,  unto  the  said  Isham  White,  his  heirs  and  assigns,  the  said 
real  estate,  so  devised  and  bequeathed  to  her  by  the  said  Coolidge, 
ice    The  fourth  plea  set  forth  that  the  said  Ishatn,  on  the  first 
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Monday  of  June,  1846,  having  giyen  due  notice,  rendered  an  ae- 
count  of  his  administration  upon  the  estate  of  the  said  Coolidge, 
deceased,  and  that  upon  the  application  of  the  said  appellants 
said  Isham  was  ordered  and  decreed,  by  the  probate  court,  to 
charge  himself,  with  one  third  part  of  the  personal  estate,  together 
with  the  real  estate  so  bequeathed  to  the  said  Betsey ;  and  that 
the  said  Isham  appealed  from  the  said  order  and  decree  to  the 
county  court,  for  the  county  of  Rutland  $  that  it  was  ordered  by 
said  court,  at  the  April  Term,  1847,  with  the  consent  of  the  par- 
ties, that  said  cause  be  referred  to  the  Hon.  Charles  K»  Williams, 
and  that  the  parties  duly  appeared  before  said  referee,  on  the  6tli 
day  of  August,  1847 ;  and  that  after  hearing  their  respective  proofr 
&c  the  said  referee  decided,  that  the  said  Betsey  acquired  under 
the  will  of  said  Coolidge  an  absolute  property  in  the  one  third 
part  of  the  personal  property  so  bequeathed  to  her,  and  that  the 
said  Isham  should  not  be  charged  with  the  same  upon  his  account- 
ing ;  that  said  referee  made  and  returned  his  report  accordingly  to  the 
county  court,  and  the  said  court  accepted  the  same,  and  that  the 
said  appellants  filed  exceptions  to  the  said  decision  accepting  said 
report,  and  removed  said  cause  to  the  Supreme  Court,  in  said  ooun* 
ty,  and  that  said  court  affirmed  the  judgment  of  the  county  court,  ^bc 
The  fifth  plea  set  forth,  that  said  Isham  was  charged  with  the 
real  estate  upon  the  settiement  of  his  administration  account,  as 
alleged  in  the  fourth  plea,  by  the  order  of  the  probate  court,  it 
being  the  same  that  had  been  purchased  by  the  said  Isham  of  the 
said  Betsey,  the  said  Betsey  having  deo^ued,  that  he  appealed 
from  said  order  to  the  county  court,  for  the  county  of  Rutland,  and 
that  said  cause  by  the  consent  of  the  several  parties  was  rtfened 
to  Hon.  Charles  K.  Williams ;  that  the  parties  duly  appeared  be* 
fore  said  referee ;  that  said  appellees,  (the  appellants  in  this  suit,) 
claimed  that  said  Isham  should  be  charged  with  the  rents  of  the 
said  real  estate,  so  devised  to  the  said  Betsey,  the  same  having 
been  occupied  by  the  said  Isham  since  her  decease,  and  with  the 
personfd  property  so  bequeathed  to  her  4bc,  and  that  said  referee 
decided  and  determined  that  said  Betsey  took,  under  the  said  will, 
an  absolute  and  unqualified  estate  and  property,  in  the  said  real 
estate  and  personal  property,  and  made  his  report  to  the  county 
court,  and  that  said  report  was  accepted  by  said  court,  and  said 
appellees  excepted  to  said  decision  of  the  county  court,  and  the 
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8ud  caose  was  remoYed  to  the  Supreme  Coart^  for  said  county  of 
Rutland,  and  that  said  judgment  and  decision  of  the  said  conntj 
court  was  affirmed  by  the  Supreme  Court  &c  The  sixth  plea  set 
forth,  that  said  appellants  ought  not  to  baye  an  order  for  the  diyis- 
ion  of  said  real  estate  &x^  because  said  Isham  says,  that  at  a  pro- 
bate court  holden  for  the  District  of  Rutland,  on  the  first  Monday 
of  June,  1846,  due  notice  having  been  given  &c.,  he  rendered  an 
account  of  his  administering  upon  said  estate,  and  it  was  ordered 
by  said  probate  court,  that  he  should  be  charged  with  certain  mon- 
eys on  said  accounting,  and  that  there  was  a  balance  due  thereon 
from  the  said  Isham ;  and  that  said  Isham  appealed  from  said  or- 
der, to  the  county  court,  for  the  county  of  Rutland ;  that  at  the 
September  Term,  1847,  it  was  considered  that  a  balance  was  due 
said  Isham  for  the  expenses  of  administering  upon  said  estate,  of 
$40,08,  and  that  said  appellees  filed  exceptions  to  the  said  deciBi<»i 
of  the  county  court,  and  said  cause  was  removed  to  the  Supreme 
Court  for  said  county,  and  that  the  judgment  and  decision  of  the 
county  court  was  affirmed  by  the  Supreme  Court;  and  that  said 
judgment  remains  in  full  force,  not  vacated  nor  satisfied,  and  the 
same  was  certified  to  the  said  probate  court,  before  the  said  order 
of  division  was  applied  for,  to  wit,  on  the  15th  day  of  March,  1849, 
all  which  appears  by  the  records  &c ;  and  that  there  is  not  per- 
sonal property  of  the  said  estate  sufficient  to  pay  the  said  balance, 
neither  have  the  heirs  of  said  estate,  nor  any  one  in  their  behalf, 
ever  paid  the  same  or  indemnified  the  said  Isham  &c. 

The  appellants  filed  their  replication  to  the  first  and  sixth  pleas 
of  the  defendant,  and  demurred  to  the  defendants  second,  third 
and  fourth  pleas,  and  a  replication  by  way  of  traverse  to  the  de- 
fendant's fifth  plea. 

The  defendant  demurred  to  the  appellants  replications  to  the 
first  and  sixth  pleas,  and  joined  issue  as  to  the  appellants  replica- 
tion to  the  fifth  plea. 

On  the  hearing  of  the  demurrers,  at  the  September  Term,  1858, 
of  the  county  court, — Peck,  J.,  presiding,— the  court  a^udged  the 
replications  to  the  first  and  sixth  pleas  sufficient,  and  the  second, 
third  and  fourth  pleas  insufficient,  and  that  the  matters  set  forth  in 
the  sixth  plea  in  connection  with  the  matters  appearing  in  the  rep- 
lication thereto  are  no  bar  to  a  judgment  that  partition  be  made, 
and  to  an  order  that  certificate  be  granted  to  the  effect  that  parti- 
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tion  be  made,  on  the  appelknts  payiog  or  seouring  by  bond,  under 
an  order  of  the  probate  court ;  agreeable  to  the  statute,  Wbatever 
aum  maj  be  found  due  the  exeeutor  from  the  estate,  on  or  after 
the  filing  of  such  certificate  in  the  probate  court ;  such  pajment  to 
be  made  or  securitj  given,  on  or  after  filing  such  certificate. 
Exceptions  hj  defendant. 

On  the  trial  at  the  same  Term,  upon  the  issue  joined  upon  the 
fifth  plea,  the  defendant  off^ed  in  evidence  a  certified  copj  of 
the  proceedings  referred  to  in  said  plea,  with  the  order  of  refers 
ence,  the  referee's  report  &C 

The  defendant  also  offered  parol  testimony,  for  the  purpose  of 
shoidng  that  the  parties  referred  to  in  said  fiflh  plea,  were  the 
same  as  in  the  present  proceedings,  and  that  at  the  time  of  said 
reference,  and  at  the  hearing  and  trial  before  the  referee,  the  par- 
ties had  the  same  controversy  then  as  now,  respecting  the  right 
and  interest  that  the  said  Betsey  White  took,  to  the  real  as  well 
as  the  personal  estate  given  to  her,  by  the  will  of  said  Coolidge 
White  &c 

The  appellants  conceded  the  identity  of  the  parties  in  the  two 
pro^oeedings,  but  objected  to  the  introduction  of  parol  testimony 
for  any  other  purpose,  and  claimed  that  the  foregoing  facts  offered 
to  be  proved,  should  only  be  shown  by  the  report  of  the  referee. 

The  objection  to  the  parol  testimony  was  pro  forma  sustained, 
and  said  testimony  excluded  for  any  other  purpose  except  to  show 
the  identity  of  the  parties  to  the  present  suit^  with  those  in  the 
proceeding  referred  to  in  said  fifth  plea,  and  in  the  certified  copies 
introduced,  which  identity  was  conceded,  and  thereupon  a  judgment 
was  pro  forma  rendered  for  the  appellants  on  said  fifth  plea.  £x« 
captions  by  defendant 

Upon  the  whole  ease,  the  court  rendered  judgment  that  the  ap- 
pellants are  entitled  to  the  partition  prayed  for,  upon  their  paying 
or  securing  by  a  bond,  under  an  order  of  the  probate  court,  agree- 
ably to  the  statute,  whatever  sum  is  or  may  be  found  due  the  ex- 
ecutor from  the  estate,  and  ordered  that  this  judgment  be  certified 
to  the  probate  court,  unless  the  cause  be  taken  to  the  Supreme 
Court  upon  the  exceptions.  The  court  also  rendered  judgment 
fi>r  the  appellants  to  recover  thdr  costs. 

Exceptions  by  defendant. 
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(It  is  not  deemed  necessary  to  report  more  ezplicitlj  the  pleas 
iu  tlie  case,  as  tlie  cause  was  decided  upon  the  construction  of  the 
will,  and  many  of  the  questions  raised  by  the  pleadings  and  deci- 
ded hj  the  court  below,  were  not  passed  upon  by  this  court.) 

S.  E.  Hodyes  and  H,  Button  for  defendant 
The  will,  upon  a  proper  construction,  vested  the  fee  of  the  prem- 
ises in  Betsey  White. 

1.  It  will  not  be  denied  that  the  words  of  the  first  clause  of  the 
devise  in  questioo,  are  suficient  to  carry  a  fee.  This  clause  con- 
sdtntes  a  perfect  sentence  in  itself,  havmg  all  the  parts  necessary. 
It  is  separated  from  the  subsequent  clause,  and  the  words  of  quali- 
fication, upon  which  the  appellants  rely,  by  the  conjunctive  phrase, 
^in  addition  thereto,"  which  emphatically  marks  the  introduction 
of  a  new  subject  and  a  new  action.  The  subsequent  clause  is  also 
a  perfect  sentence,  removing  all  pretext  for  connecting  the  two« — 
The  absence  of  any  words  of  limitation  in  the  first  clause,  though 
striking  to  a  professional  ear,  would  not  seem  singular  to  a  layman. 
We  insist,  in  fine,  that  the  laws  of  the  English  tongue,  and  the 
natural  construction  of  the  expressions  here  used,  conspire  in  lim- 
iting the  operation  ot  the  words  of  qualification  in  the  second 
clause,  to  the  property  there  designated.  £nem  v.  Westley^  4  B. 
&  C.  6G7.    Areion  v.  Aretan.  5  Hill  410. 

2.  The  words  ^  at  her  disposal  during  her  natural  life,''  if  appli- 
cable to  this  property,  would  also  vest  a  fee  in  Mrs.  White,  there 
being  nothing  in  the  devise  clearly  indicative  of  a  contrary  inten- 
tion. Toml%n$on  v.  Dighiimy  1  P.  Wms.  149,  and  cases  there 
dted.     1  Sugden  on  Powers  119.    Pearson  v.  Otwayy  2  Wils.  6. 

3.  It  id  idle  to  suppose  that  the  testator  contemplated  a  different 
disposition  of  his  real  and  personal  estate,  or  that  he  would  leave 
his  widow  less  than  she  could  obtain  by  law,  especially  at  hei'  age 
and  after  their  children  were  settled. 

4.  The  statute  (Comp.  Stat.  Chap.  48  §  3,)  expressly  requires, 
that  in  cases  of  doubt,  such  as  the  court  has  held  this  to  be,  the 
devise  should  be  construed  to  convey  a  fee,  21  Vt.  250. 

If  the  words  ''to  be  at  her  disposal,"  do  not  vest  a  fee,  they 
confer  a  power,  which  has  been  well  executed.     Tondtnsan  v. 
Dighion^  1  P.  Wms.  149,  and  cases  there  cited.     SiUare  v.  Hobin- 
Am,  3  U.  S.  D.  67d.    1  Sugden  on  Powers  119,  && 
XXVI  18 
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C  X.  Williams  and  I>.  E,  Nicholson  for  appellants. 

The  issues  raised  upon  the  1,  2  and  3  pleas  present  the  question 
as  to  the  construction  of  that  part  of  the  will,  which  is  in  these 
words,  '^  I  give  to  mj  beloved  wife  one  third  part  of  all  mj  real 
and  personal  estate,  and  in  addition  to  that,  I  give  her  one  cow, 
ten  sheep,  and  one  hundred  dollars  in  monej,  to  have  at  her  dis- 
posal during  her  natural  life,  or  as  long  as  she  remains  mj  wid- 
ow." 

The  real  intention  of  the  testator,  in  making  the  above  devise 
is  to  govern  in  its  construction,  if  that  intention  can  be  ascertained* 
Redfield,  J.  in  White  v.  White^  21  Vt.  250.  4  Kent's  Com. 
596. 

The  testator  obviously  intended  that  his  widow  should  have  a 
life  interest  either  in  the  whole,  or  in  a  part  of  the  property  de- 
vised. K  only  a  part,  which  part?  We  say  tbe  real  estate,  and 
for  the  following  reasons : 

The  real  estate  was  the  property  of  which  the  use  merely  would 
be  the  more  beneficial  to  the  widow ;  the  property  in  which  life 
estates  are  more  usually  given ;  the  property  in  reference  to  which 
there  has  never  been  any  question  bat  that  a  mere  life  estate  in  it 
might  be  given ;  and  the  property  in  which  the  widow  would  by 
law  have  had  a  mere  life  estate,  if  no  will  had  been  made. 

A  life  estate  merely  in  real  estate  is  ordinarily  supposed  to  be 
conveyed,  unless  an  intention  to  convey  the  fee  is  clearly  express- 
ed.    Redfield,  J.  in  White  v.  White^  21  Vt. 

As  to  the  construction  to  be  given  to  the  word  ^estate"  see 
Preston  on  Estates,  146  as  quoted  in  4  Kent's  Com.  7  £d.  598. 

The  words  ''  to  have  at  her  disposal,"  taken  in  the  connection 
in  which  they  stand,  do  not  convey  the  fee.  They  were  obvious- 
ly designed  as  a  part  of  the  words  of  limitation  to  a  mere  limited 
estate.  It  cannot  be  supposed  that  the  testator  while  limiting  the 
enjoyment  of  the  property  devised,  to  the  period  of  the  devisee's 
widowhood,  intended  that  in  contemplation  of  another  marriage, 
she  might  dispose  absolutely  of  the  devised  property,  and  then 
have  and  enjoy  the  avails  of  the  property,  after  another  marriage, 
when  that  marriage  would  have  tenninated  her  right  to  the  enjoy- 
ment of  the  original  property  itself. 

Neither  an  enlarged  and  liberal  interpretation,  with  regard  to 
the  probable  intent  of  the  testator,  as  gathered  from  the  whole 
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will,  or  a  more  strict  and  literal  interpretation  of  the  words  ^to 
have  at  her  disposal,''  would  give  the  widow  more  than  the  bare 
use  and  enjojment  of  the  property. 

He  has  not  given  to  her  the  right  to  sell  and  absolutely  dispose 
of  the  property ;  but  only  the  use  of  it,  in  the  same  way  that  the 
property  of  one  person  is  placed  at  the  disposal  of  another,  when 
leased  or  loaned  to  him  for  a  given  time ;  and  the  word  disposal 
was  obviously  used  in  the  ordinary  and  often  used  sense. 

The  devise  to  the  widow  is  all  in  one  single  and  connected  clause, 
and  the  limitation  was  obviously  intended  to  the  whole  devise,  as 
in  Finny  v.  Bvartsiniy  4  Maule  &  Sel.  58. 

The  opinion  of  the  court  was  delivered  by 

Bennett,  J.  It  is  claimed  by  the  appellants,  that  under  the 
will  of  her  husband,  the  widow  took,  but  a  life  estate,  in  that  por- 
ti<m  d  the  real  estate  devised  to  her;  and  that  the  heirs  upon  her 
decease,  were  entitled  to  the  reversion ;  while  on  the  other  hand 
it  is  claimed,  she  took  a  fee.  The  clause  in  the  will,  under  which 
the  question  arises,  is  thus  expressed ;  "  I  give  to  my  beloved  wife 
one  third  of  all  my  personal  and  real  estate,  and  in  addition  to 
thai,  I  give  her  one  cow,  ten  sheep,  and  one  hundred  dollars  in 
money,  to  have  at  her  disposal  during  her  natural  life,  or  so  long 
as  she  shall  remain  my  widow."  It  is  not  claimed  by  the  plain- 
tifiy  but  what  the  widow  would  have  taken  an  estate  in  fee,  had  it 
not  been  for  the  concluding  part  in  this  item  in  the  will,  and  we 
apprehend,  the  counsel  were  right  in  yielding  so  much. 

The  word  eitaUy  used  in  a  will  in  its  application  to  real  proper- 
ty, may  be  used  to  express  either  the  quantity  of  interest  devised, . 
or  to  designate  the  thing  devised,  or  both ;  and  the  sense  in  which 
it  is  used  must  be  determined  from  the  will  itself.  The  rule  laid 
down  in  the  books,  is,  that  though  it  refer  to  some  particular  lot 
of  land,  yet  it  will  carry  a  fee,  unless  restrained  by  some  other 
expression.  4  Kent's  Comu  598,  n.  a.  The  question  then  is,  is 
the  operation  of  the  word  sstaie  restrained  by  the  closing  para- 
gnph  in  this  item  in  the  will.  There  may  be  some  ambiguity,  as 
to  the  meaning  of  the  testator.  We  should  carry  out  that  inten- 
tion, if  it  can  be  done  consistently  with  the  rules  of  law ;  and  in 
this  case,  the  great  inquiry  is,  what  was  his  intention  ? 

The  grammoHcal  construction  of  this  item  in  the  will  is,  I  think, 
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somewhat  obvious.  The  testator,  first  gives  to  his  wife  one  third 
part  of  all  his  real  and  personal  estate  ;  and  then  proceeds,  and 
*^  in  addition  to  that,'  he  gives  her  one  oow,  &&,  to  have  at  her 
disposal  during  her  natural  life,  or  so  long  as  she  shall  remam  his 
widow.  It  is  apparent,  that  it  was  the  intention  of  the  testator  to 
give  the  wife  a  life  estate  in  the  articles  specified  in  the  waj  of 
addition  to  the  first  clause  in  the  bequest,  with  a  power  of  sale. 
But  we  think,  the  natural  construction  is  to  confine  the  qualificar 
tion  or  limitation  to  what  is  given  to  the  widow,  2y  iaa^  of  addi^ 
tion.  The  two  parts  of  this  item  in  the  will  of  the  testator,  are 
distinct  and  independent,  and  each  complete  in  itself.  He  first 
gives  his  wife  one  third  part  of  all  his  personal  and  real  estate ; 
and  then  increases  that  amount  bj  adding  to  it  a  life  estate  in  what 
is  subsequently  particularly  specified. 

It  has  been  said  by  Judges,  that  the  word  Uem  is  a  usual  word 
in  a  will  to  introduce  new  and  distinct  matter,  and  that  consequent- 
ly a  clause  thus  introduced  is  not  to  be  influenced  by,  nor  to  infiu- 
ence  a  precedent  or  subsequent  sentence,  unless  it  be  in  itself  im- 
perfect and  insensible,  without  such  referenoe.  BbpeweU  t.  Arh- 
landy  1  Talkeld  239.  Much  more  clearly  do  the  words,  ^  and  in 
addition  to  that,"  import  the  introduction  of  new  and  distinct  mat- 
ter from  that,  which  had  gone  before,  than  what  would  have  been 
done  by  the  word  item. 

In  the  ca^e  of  Doe  v.  Wright^  3  Term  Bep.  a  devise  was  made 
to  J.  W.  of  all  the  lands  of  the  testator  in  A. ;  and  iJso  to  J.  W. 
all  the  estate  of  the  testator  in  B. ;  and  it  was  held  that  only  a  life 
estate  wrs  given  in  the  lands  in  A. ;  that  is,  that  the  word  estate 
in  the  last  clause,  could  not  enlarge  the  operation  of  the  word 
*'  lands  "  in  the  first  clause,  upon  the  ground  that  the  two  danses 
were  distinct  and  independent  The  case  cited  in  the  argument 
from  the  4  B.  &  C,  is  very  like  the  case  now  at  bar. 

In  the  construction  of  a  will,  the  grammatical  one,  if  obvious 
should  not  be  departed  from,  unless  it  would  lead  to  absurdity,  or 
unless  there  is  enough  in  the  will  to  satisfy  the  mind,  that  it  was 
not  the  intention  of  the  testator  to  have  it  construed  according 
to  its  grammatical  construction.  In  the  present  case  there  is  noth- 
ing absurd  or  unreasonable  in  the  idea,  that  the  husband  should 
wish  to  increase  the  widow's  portion  somewhat  above  one  third  of 
his  estate,  and  there  is  nothing  in  any  other  portion  of  the  will  to 
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control  or  qualify  the  danse  in  question.  Indeed,  I  think,  the 
other  parts  of  the  will  countenance  the  constmction  we  give  to 
that  part  of  it  now  in  question. 

It  can  hardly  he  supposed,  that  the  testator  intended,  that  a  por- 
tion of  his  property  should  he  disposed  of  as  intestate  property ; 
and  if  we  were  to  hold  that  the  wife  took  hut  a  life  estate  in  the 
lands,  I  rather  apprehend  such  would  be  the  effect,  as  to  the  re- 
version of  the  widow's  portion.  Where  he  uses  the  expression,  as 
to  the  remainder  of  my  property,  it  may  with  propriety  be  consid- 
ered as  descriptive  of,  and  designating  the  subject  matter  of  the 
property  given  the  children. 

The  words,  ^  and  in  cMitUm  to  tkat,"*  introduced  new  and  dis- 
tinct matter,  and  the  qualification  in  the  last  member  of  the  para- 
graph is  not  to  influence  what  has  gone  before,  which  is  perfect 
and  sensible  in  itse]£ 

The  case  of  Finny  v.  JEvartson,  4  M.  &  S.  58,  cannot  control 
this  case.  In  that,  the  court  held  that  it  was  the  intention  of  the 
testator  to  reserve  to  the  dose  of  the  will  the  pointing  out  the  kind 
of  estate,  he  devised  in  each  clause  of  the  will,  and  this  intention 
was  inferred  mainly  from  the  numerical  arrangement  Though 
the  case  from  the  4M.  8c  S.  has  an  analogy  to  the  case  under  con- 
sideration, yet  it  is  not  so  identically  the  same  as  some  which  have 
been  rderred  to  upon  the  other  side. 

This  construction  of  the  will  renders  it  unnecessary  to  dedde 
any  other  questions  arising  under  the  pleadings. 

The  decision  of  the  court  below  is  reversed,  and  the  decree  of 
the  court  of  Probate  is  affirmed. 
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Depositions.     Collateral  testimony.    Depositions  when  equivocal 
may  be  submitted  to  the  jury ^  S^c. 

It  Lb  not  competent  for  one  to  introduce  testimony  to  contradict  a  witness,  npoD  a 
matter  wholly  collateral  to  the  main  iBBue,  and  the  court  may  in  their  discre- 
tion reject  such  collateral  testimony  altogether;  so  too  the  court  may  in  their 
discretion  allow  a  departure  from  the  general  rule,  as  is  sometimes  done  in  im- 
portant criminal  cases.    12  Vt  685. 

And  where  the  witness  was  contradicted  in  a  matter  collateral  to  the  main  issue, 
and  the  court  after  admitting  the  evidence,  submitted  it  to  the  jury  whether 
upon  the  whole,  they  believed  the  main  fact  testified  to  by  the  witness,  it  mu 
held  that  there  was  no  error. 

When  a  deposition  Is  equivocal,  the  better  rule  is,  to  admit  the  testimony,  and 
leave  the  interpretation  to  the  jury  with  proper  instructions  irom  the  oonit, 
though  it  is  competent  for  the  court  to  put  its  own  construction  upon  the  evidence. 

And  where  the  witnesses  in  their  depositions  when  testifying  of  the  reputation  of 
other  witnesses  for  truth  and  veracity,  used  the  terms,  **  character  for  truth,  &c," 
and  "  general  character  for  truth,  &c.,**  it  toas  hdif  that  character,  genenU  char- 
acter, report  or  reputation,  when  so  used  are  the  same,  and  that  the  depositiooB 
were  properly  admitted. 

Tbespass  quare  clausum  fregity  for  breaking  and  entering  div- 
ers barns,  and  other  buildings  connected  therewith,  of  the  plain- 
tiffs in  Fittsford,  and  setting  fire  to  and  burning  the  same  together 
with  the  contents. 

Plea  the  general  issue  and  trial  by  jury. 

The  plaintiffs  with  other  evidence  tending  to  prove  the  issue  on 
their  part,  introduced  the  following  deposition  of  one  Charles  A. 
Pine,  of  Constantine,  in  the  county  of  St  Joseph,  in  the  state  of 
Michigan,  who  testified  that  ^^  in  the  winter  and  spring  after  the 
^^  Powers  commenced  their  prosecution  against  me  and  Mr.  Leach, 
'<  in  conversation,  Leach  said  the  Powers  had  commenced  their 
^^  prosecution  against  us,  and  were  abusing  us,  and  that  he  did  not 
'^know  any  other  way  to  stop  their  noise  than  by  burning 
'Uheir  buildings;  that  if  we  burnt  their  buildings,  they  would 
'^  mistrust  that  it  was  him,  (Leach)  and  let  him  alone.  Leach 
^^ tried  several  times,  to  get  me  to  bum  the  barms;  I  refua- 
'^  ed  to  do  so ;  during  this  time  I  lived  with  Mr.  Leach.  Li  the 
"  spring  of  1847, 1  left  Mr.  Leach,  and  went  to  live  on  the  femx 
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"  of  Patienoe  Breaee ;  Leach  was  frequentlj  there,  and  I  was 
^freqaently  at  his  house,  in  the  course  of  the  summer;  in  the 
''coarse  of  our  conversation  he  said,  he  thought  he  could  get  Maj- 
*^  go,  who  then  lived  with  him,  to  bum  the  bains.  Leach  had 
''  in  the  course  of  our  conversation  several  times  offered  to  give  me 
^f^j  dollars,  if  I  would  bum  the  bams.  Mr.  Leach  cametoMrs. 
''  Bresee's  one  Sunday,  and  told  me  he  had  got  Majgo  to  bum 
**  the  bams;  that  they  would  probably  be  burnt  Eome  time 
^  that  week,  that  I  had  better  stay  evenings  where  I  could  show 
*'  where  I  was;  that  as  I  had  had  difficulty  with  the  Powers,  it 
**  would  very  likely  be  laid  to  me*  The  next  I  heard  of  it  was 
"  the  next  Sunday,  when  Mrs.  Bresee  came  home  from  meeting, 
-^  she  told  me  the  Powers'  bams  were  burnt,  that  they  were  bumt 
'*  the  night  before.  On  the  same  Sunday,  I  think,  or  the  next 
**  Sunday,  Leach  came  down  to  Mrs.  Bresee's ;  I  think  I  first  al- 
^  Inded  to  the  burning  of  the  bams ;  Leach  then  denied  having 
''  any  knowledge  about  it.  After  that,  we  went  into  the  lot  togeth- 
''  er,  and  Leach  then  told  me  the  circumstances  of  burning  the 
''bams;  that  Maygo  bumt  them;  that  the  same  aftemoon,  he 
"  (Leach)  went  to  the  village  and  came  home  at  night  unwell ; 
"  when  he  got  home  he  found  Maygo  unwell,  that  they  staid  about 
"  some  time,  and  that  Maygo  went  to  bed  in  the  presence  of  the 
"  £unily ;  after  he  liad  been  abed  awhile,  he  (Leach)  steeped  some 
"herb  drink,  and  carried  it  up  to  Maygo ;  I  think  he  also  told  me 
"  he  carried  up  a  gun  at  the  same  time,  and  lefit  it  in  his  (May-  ' 
"  go's)  room ;  that  Maygo  got  out,  I  do  not  recollect  that  he  told 
"me  the  particulars  how  Maygo  got  out;  that  he  (Leach)  staid 
t'  up  about  the  house  till  Maygo  returned,  and  he  let  him  in,  and 
'*  soon  after  went  to  bed. 

"  Cross  Excunifuttion, — ^I  think  Mr.  Leach  had  several  such  con- 
*'  versations  with  me  before  I  removed  to  Mrs.  Bresee's ;  not  a 
"great  many  but  several ;  and  I  think  he  made  me  the  offer  of 
"fifty  dollars  before  I  removed.  After  I  removed  he  con- 
"  tinned  these  conversations  till  about  two  or  three  weeks  be- 
"fore  the  time  he  told  me  he  had  got  Maygo  to  bum  the 
"bams.  I  was  sometimes  at  Leach's,  as  often  as  once  or 
"  twice  a  week,  and  at  other  times  not  oftener  than  once  in  two 
*'  or  three  weeks,  after  my  removal  to  Mrs.  Bresee's.  I  think 
"^  Leaeh  came  to  Mrs.  Bresee's  after  she  came  from  meeting,  four 
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"^  or  five  o'clock  in  the  afternoon,  I  think  the  next  daj  after  the 
**  barns  were  burnt,  though  I  cannot  swear  positively ;  I  do  not 
^  recollect  of  any  business  he  had  there,  that  day,  nor  what  brought 
**  him  down  there.  I  think  I  first  saw  Leach  as  he  drove  under 
"  the  horse-shed,  where  I  first  conversed  with  him  about  the  fire, 
<^  and  I  think  we  went  into  the  meadow  before  Leach  went  into 
**the  house.  The  horse-shed  may  be  four  or  five  rods  from 
^  the  house.  I  do  not  recollect  that  any  one  was  about  there 
^  when  Leach  drove  up.  I  first  disclosed  these  oonversattons  to 
**  my  two  brothers  at  Burlington,  two  years  ago  this  fall,  accord- 
<<  ing  to  my  recollection.  Questions  were  frequently  asked  me  be- 
^  fore  tliat  time  about  the  burning  of  the  bams.  I  do  not  recol- 
^  lect  particularly  the  answers  I  made.  I  might  sometimes  car- 
"  ry  the  idea  one  way,  and  sometimes  another ;  I  might  have  inti- 
^  mated  my  belief  in  relation  to  the  matter ;  but  do  not  know  that  I 
^  ever,  before  the  time  alluded  to,  intimated  that  I  had  any  knowl- 
^  edge  about  the  burning  <tf  the  hams ;  I  cannot  recollect  when 
^  Leach  told  me  he  thought  he  could  get  Maygo  to  bum  the 
^  bams ;  it  was  sometime  in  the  oourse  of  the  summer ;  it  might 
"  have  been  as  late  as  three  or  four  weeks  before  the  bams  were 
<<  bumt.  T  do  not  recollect  how  Leach  came  to  mention  this  to 
^  me.  I  do  not  think  I  ever  encouraged  Leach  in  this  thing ;  but 
^  told  him  such  things  had  better  be  let  alone.  I  think  1  told  him 
^  this  in  the  outset.  When  he  made  me  the  offer  of  fifty  dollars, 
^  I  told  him  I  should  have  nothing  to  do  about  it,  and  that  I  did 
^  not  want  to  do  anything  about  it  I  came  here  two  weeks  ago 
"  to-morrow." 

The  counsel  inquired  of  the  witness  what  compensation  the 
plaintiffs  gave  him  for  coming  hero— -to  which  the  plaintifis  object- 
ed— under  objection  the  witness  says;  ^  the  plaintiffs  are  to  give 
^  me  eighty  dollars  and  pay  my  expenses,  except  the  expense  of  my 
^  return,  which  I  am  to  bear  myself.  None  of  the  Powers  ever 
*' attempted  to  hire  me  to  testify  against  Mr.  Leach,  or  to  get  me 
^  to  testify  that  Leach  got  Maygo  to  bum  the  bams.  I  never 
^  said  anything  of  that  kind  to  William  Beals.  I  have  never  had 
"  any  difficulty  with  Mr.  Leach,  and  I  know  of  no  difficulty  be- 
**  tween  us  the  last  time  1  was  at  his  house,  a  year  ago  the  sum* 
^mer  past,  and  I  know  of  none  since.  I  never  used  threats 
^  against  Mr.  Leach.    When  told  by  Mr.  Leach  that  he  had  got 
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^  Majgo  to  bum  the  baraay  I  did  not  notify  the  Powers,  becanse 
''I  did  not  wish  it  to  be  known  that  I  had  any  knowledge  abontit^ 
^  and  because  I  did  not  wish  to  do  anything  about  it.  It  jb  about 
<<  950  milesy  from  my  place  of  residence  to  Rutland." 

There  was  no  eTidence  of  the  &et  of  the  admisflionB  made  by 
Ae  defendant  to  said  Pine,  except  the  said  deposition. 

The  defendant  introduced  testimony  tending  to  prove  thai  &6 
said  Leach  did  not  go  to  the  Mrs.  Breaee's  named  in  the  said  deposi- 
tion, and  was  not  seen  there  by  the  aaid  Pine  upon  any  of  the 
Sundays  named  by  the  deponent  in  his  deposition.  The  defend- 
ant thereupon  requested  the  court  to  instruct  the  jury^  that  if  they 
should  find  from  the  evidence,  that  the  defendant  did  not  go  to 
Mrs.  Bresee's,  and  was  not  seen  by  said  Pine  there,  upon  either  of 
tiie  Sundays  named  in  said  deposition,  ^kej  should  lay  aside,  as 
not  entitled  to  credit,  the  testimony  of  said  Pine,  as  to  the  admis« 
sions  of  the  defendant,  made  on  those  ocoasions  respectively.  The 
court  declined  so  to  charge  the  jury,  but  did  charge  tihat  if  tiiey 
should  find  that  the  defendant  did  not  go  to  Mrs.  Bresee's  on  ei>' 
ther  of  the  Sundays  named  in  the  deposition,  and  was  not  seen 
tiiere  by  Pine  on  either  of  said  Sundays,  that  Act  would  tend  to 
impeach  and  discreet  Pine's  testimony ;  but  the  extent  of  credit 
which  should  be  given  to  Pine's  testimony  as  to  the  admissioBs  made 
to  him  by  the  defendant,  was  a  matter  for  the  jury,  and  they  mi^t 
find  sui^  admissions  proved,  ahhongk  they  should  find  the  fiict 
of  the  defendant's  absence  at  the  time  set  by  Piue,  as  claim* 
ed  by  the  defendant,  if  they  believed  Pine  was  mistaken  on- 
ly as  to  the  time  and  place,  or  they  might  reject  his  testinoay  cn^ 
tirely,  as  unworthy  of  any  credit  iriuttever. 

The  plaintifis  also  introduced  as  a  witness  one  William  Maygo^ 
who  testified  to  material  matters  for  the  plaintiffs,  and  among  olh- 
erthings,  that  he  burnt  the  plaintiffs'  bams^  by  the  direction  of 
tJie  defendant. 

The  defendant  introduced  evideaoe  tending  to  prove  that  the 
general  reputation  of  said  Maygo  and  Pine,  respectively,  for  trath 
and  veracity  was  bad. 

The  plaintiffs,  in  order  to  sustain  the  character  of  said  Mnygo 
snd  Pine,  in  these  respects,  ofiered  the  feUowing  depositions : 

Andrew  J.  Palmer,  of  Constantine,  county  of  St.  Joseph, 
state  of  Michigan^  deposed  as  feUows:  ^  that  I  hold  tibe  office  of 
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^  Treasurer  of  the  Townehip  of  Constantme  aforesaid,  and  have 
^' known  Charles  A.  Pine,  since  he  came  from  Vermont,  in  the  fall 
<<  of  1849, — ^have  resided  within  a  half  mile  of  him,  and  believe 
<c  that  his  general  character  for  truth  and  veracity  is  good" 

George  Palmer,  of  Constantino  aforesaid,  deposed  as  foUows: 
<<  that  I  hold  the  office  of  Township  Clerk,  in  said  Township  of 
^  Constantino,  and  have  known  Charles  A.  Pine,  since  he  came 
<^  from  Vermont,  in  the  fall  of  tide  year  1849, — ^have  resided  with- 
^  in  a  half  mile  of  him,  and  believe  that  his  general  character  for 
"truth  and  veracity  is  good." 

Lyman  B.  Reynolds,  of  Williston,  Vermont,  deposed  as  follows : 
"  that  I  have  lived  in  the  same  neighborhood  with  Charles  A. 
"  Pine,  late  of  said  Williston,  and  until  said  Pine  left  WHliston, 
^  some  two  or  three  years  ago,  we  were  somewhat  intimate  from 
"  our  youth.  I  have  never  heard  any  report  against  the  charac- 
^  ter  of  said  Pine,  but  always  during  our  acquaintance,  said  Pine 
"  has  sustained  a  good  moral  character,  and  stands  on  a  par  with 
"  other  men  for  truth  and  veracity." 

David  A.  Murray,  of  Williston  aforesaid,  deposed  as  follows : 
"  that  I  have  been  acquainted  with  Charles  A.  Pine,  from  his 
"  youth  to  within  five  or  six  years,  and  I  consider  him  to  be  a 
^  young  man  of  good  standing,  and  on  a  par  for  truth  and  ve- 
"racity." 

John  Conley,  of  Onondaga,  New  York,  deposed  as  follows : 
^  that  I  have  known  William  Maygo  for  the  last  eighteen  months, 
"  and  that  his  character  for  truth  and  veracity,  is  as  good  as  men's 
"in  general  as  far  as  I  know." 

Greorge  N.  Wakefield,  of  Williston  aforesaid,  deposed  as  fol- 
lows :  "  that  I  have  lived  in  the  same  neighborhood  with  Charles 
"  A.  Pine,  late  of  said  Williston,  for  many  years  previous  to  his 
"  leaving  Williston  a  few  years  ago,  and  during  all  my  acquaint* 
"  ance  with  him,  I  have  never  heard  any  evil  report  of  him,  but 
"  believe  he  has  sustained  a  good  moral  character,  and  was  on  a 
"  par  with  other  men  for  truth  and  veracity."  (This  deposition 
was  not  objected  to,  till  after  it  was  read  to  the  jury.) 

The  foregoing  depositions,  with  the  exception  of  the  last,  were 
objected  to  as  immaterial  and  impertinent  in  substance,  but  thej 
were  admitted  by  the  court,  and  read  to  the  jury,  except  the  court 
excluded  all  that  part  of  the  deposition  of  the  said  Reynolds,  af- 
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ter  the  word  *^youih^  except  the  words,  ^Bcdd  Pine  stands  on  a 
par  tnth  other  men^for  truth  and  veracity  I* 

The  deposition  of  the  said  Wakefield,  was,  aflter  it  had  heen  read 
to  the  jurj,  objected  to  by  the  defendant,  for  the  same  reasons 
that  were  nrged  against  the  other  depositions ;  but  the  court  deci- 
ded that  the  objection  came  too  late,  and  charged  the  juij  among 
other  things,  that  no  evidence  of  the  character  of  a  witness  was 
admissible,  legal  or  proper  for  the  jury  to  consider,  to  impeach  or 
sustain  a  witness,  except  evidence  of  the  character  of  a  witness 
for  truth,  and  that  all  evidence  of  the  character  of  a  witness  in 
any  other  particular  than  for  truth,  should  be  by  the  jury  laid 
out  of  the  case — to  which  charge  no  exception  was  taken. 

The  jury  returned  a  verdict  for  the  plaintiffs. 

To  the  refusal  of  the  court  to  charge  as  requested,  in  relation 
to  the  contradiction  of  Pine,  and  to  the  admission  of  the  said  de- 
positions, the  defendant  excepted. 

W,  H,  Smith  and  D,  Soherte  for  defendant 

I.  The  defendant  claims  that  having  disproved  the  timSf  place 
and  circumstances  laid  by  Fine,  as  connected  with  the  admissions 
of  the  defendant,  he  disproved  the  admissions  themselves. 

Observe,  that  as  to  the  first  admission,  Fine  fixes  the  time  and 
place  positively^  without  any  words  implying  doubt  or  uncertainty. 
He  asks  no  charitable  construction  from  court  or  jury,  that  he  may 
be  mistaken  as  to  time  or  place.  The  time  was  the  Sunday  pro- 
ceeding the  fire ;  the  place  was  Mrs.  Bresee's. 

As  to  the  second  admission,  the  only  uncertainty  expressed  by 
Pine,  is  as  to  which  of  the  two  Sundays  named,  was  the  true 
date  of  the  admission. 

Having  disproved  the  time^  place  and  circumstances  laid  by 
Pine,  the  court  erred  in  instructing  the  jury  that  they  might  be- 
lieve the  admissions  made  at  some  other  time  and  place,  for  legal 
belief  can  only  be  based  upon  evidence,  and  here  was  no  evidence 
of  other  time  or  place,  or  opportunity  even,  when  these  or  like 
admissions  were  or  could  have  been  made.  At  best,  the  condu- 
sion  against  us  could  be  only  a  conjecture  or  guess  of  the  jury. 
But  this  the  court  could  not  license  them  to  do.  HoOister  v.  John^ 
son,  4  Wend.  639.    Manwell  v.  Brigys,  17  Vt  176. 

^<It  is  error  to  submit  to  the  jury  as  a  possible  reconciliation  of 
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contradictory  evidence,  a  snppoeed  fact,  of  which  no  evidence 
whatever  has  been  offered."  Haines  v.  Stouffery  10  Barr  363. 
9  U.  S.  Dig.  417  §  52. 

Again,  the  first  admission  has  a  pectdiar  force,  from  the  drciim- 
stance  of  time — ^that  it  was  made  hefure  thejire  ;  and  so  far,  the 
time  is  material  The  charge  of  the  court  leaves  the  jury  to  in- 
fer that  it  is  just  as  well,  though  that  admission  was  made  after 
the  fire. 

IL  As  to  the  deposition^-- 

The  true  question  is  as  to  general  rqmUUian  for  truth.  CfhoT' 
aeter-^^  The  peculiar  qualities  impressed  by  nature  or  habit  on  a 
person,  which  distinguish  him  from  others."  Webster's  Dic- 
tionary. Beputationr^^  character  by  repute."  lb.  When,  there- 
fore A.  J.  Palmer  says  of  Pine,  '<  I  believe  his  character  for 
truth  and  veracity  is  good,"  he  is  merely  expressing  his  belief  2A 
to  the  qualities  of  the  man ;  and  when  Reynolds  says  of  Pine, 
^  he  stands  on  a  par  with  other  men  for  truth  and  veracity,"  he 
makes  no  reference  to  the  estimation,  in  which  Pine  is  held  by 
the  public,  or  to  his  character  by  repute;  he  does  not  even  use 
the  word  characier  or  its  equivalent;  but  merely  affirms  his  own 
belief  that  Pine  le  as  truthful  as  other  men.  Again^  the  words 
stricken  out,  qualify  and  limit  to  the  period  of  their  acquaintance 
in  Williston,  the  words  which  remain,  thus  the  sense  of  what  re- 
mains is  changed  by  what  is  taken  away* 

Murray  says  of  Pine,  '^I  consider  him  to  be  a  young  man  of 
good  standing,  and  on  a  par  for  truth  and  veracity." 

But  what  did  the  public  consider  ?  Did  ikey  consider  him  on  a 
part  and  par  with  whom  or  what? 

J£  G.  Everts  and  JSdgertan  ^  Alien  for  plaintiffs. 

L  The  defendant  was  not  entitled  to  the  chazge  asked  for  rela- 
tive to  the  evidence  of  Pine. 

The  request  is  virtually  that  the  court  pass  upon  the  credibility 
of  the  witness.  This  has  always  be^i  held  to  be  the  exclusive 
pvovinee  of  the  jury.  The  court  can  pass  only  upon  the  compe- 
tency of  the  evidence*  Pine  may  have  been  mistaken  as  to  time 
and  place,  and  yet  his  testimony  relative  to  the  defendant's  admis- 
sions be  true.  1  Starkie  on  £v.  578,  583.  StaU  v.  J2oe,  10  Yt. 
HO,    The  court  were  not  requested  to  charge  the  jury  to  reject 
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the  evidence  of  Pme,  if  tfaey  found  that  he  had  wilfully  falsified. 

n.  The  charge  of  the  court,  relatire  to  the  contradiction  of 
Pine,  was  sufficientlj  fayorable  to  the  defendant  to  satisfy  the  mie 
of  law  as  to  him.  The  court  left  the  whole  question  of  the  credi- 
bflitj,  and  weight  of  eyidence  to  the  jury.  Starkie  on  Et.  and 
Siate  T.  JSoe^  before  cited. 

m.  The  objection  to  the  depositions  which  were  admitted  by 
the  oourt,  was  that  they  were  *^  immaterial  See/*  The  depositions 
objected  to,  excluding  that  part  of  the  deposition  of  Reynolds 
which  was  excluded  by  the  court,  arc  both  material  and  perHneni 
in  wbttancey  and  in  the  usual  form  of  evidence  to  impeach  or  sus- 
tain the  character  of  a  witness  for  truth.  State  t.  Smithj  7  Yu 
141.     2  Phil,  on  Ev.  note  844,  page  460. 

IV.  The  deposition  of  Wakefield  was  not  objected  to  till  it  had 
been  read  to  the  jury.  The  objection  then  came  too  late,  and  the 
only  thing  which  could  be  done  in  regard  to  it  was  to  give  the 
proper  instructions  to  the  jury,  which  instructions  were  given. 

The  chaise  relative  to  this  deposition  is  not  excepted  to,  and  the 
practice  is  fully  sustained  by  the  case  of  Warden  v.  J^aie  of 
Warden,  22  Yt  568. 

The  opinion  of  the  court  was  delivered  by 
Rbdpield,  Ch.  J.    I.  The  objection  to  the  testimony  of  Pine 
was  certainly  allowed  to  its  most  liberal  extent  by  the  court  below. 
The  issue  attempted  to  be  raised  in  regard  to  his  testimony  was 
altogether  collateral  to  the  main  issue  in  the  case,  and  the  court 
might  have  rejected  the  testimony  altogether,  and  it  would  not 
have  been  error.    We  may  suppose,  that  such  collateral  issues 
might  spring  up,  in  regard  to  the  testimony  of  every  witness  upon 
the  stand,  and  thus  a  single  iosue  branch  out  into  an  indefinite 
number  of  subordinate  and  collateral  ones,  and  these  again  into  as 
many  more,  upon  eadi  point,  so  that  it  would  become  literally  im- 
possible ever  to  finish  the  trial  of  a  smgle  case.    This  rule  there- 
fiire,  that  one  cannot  be  allowed  to  contradict  a  witness,  upon  a 
matter  wholly  collateral  to  the  main  Issue,  becomes  of  infinite  im 
portance,  in  the  trial  of  cases  before  the  jury.    A  judge  may  no 
doubt,  in  his  discretion,  allow  a  departure  ftom  the  rule,  but  is  not 
obliged  to  do  so.    This  is  sometimes  done,  in  important  criminal 
s,  depending  upon  circumstantial  evidence  and  was  very  likely 
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suffered  in  the  present  case,  on  account  of  the  peculiar  character 
of  the  evidence  in  the  case  upon  one  or  hoth  sides.  But  the  judge 
after  admitting  the  evidence,  certainly  gave  the  defendant  every 
reasonable  advantage,  which  he  could  rightfully  claim,  by  submit* 
ting  it  to  the  jury,  whether  upon  the  whole,  they  believed  the 
main  fact  testified  to  by  the  witness.  This  point  is  expressly  de- 
cided by  this  court  in  &even$  v.  Beaehy  12  Yt.  585. 

n.  The  objection  to  the  other  depositions  (except  that  of  Wake- 
field, which  came  too  late,)  are  certainly  ingenious,  but  it  seems  to 
us,  too  refined,  for  practical  application  to  the  detail  of  jury  trials. 
Depositions  are  often  equivocal,  as  some  of  these  are  and  which, 
if  the  doubt  is  solved  one  way,  should  be  rejected.  The  better 
rule  in  such  cases,  and  the  most  acceptable  one,  to  all,  in  the  long 
run  is,  to  admit  the  testimony,  and  leave  the  interpretation  to  the 
jury,  with  proper  instructions,  as  was  done  in  the  present  case. 
It  is  perfectly  proper  to  submit  the  interpretation  of  a  doubtful 
expression  in  a  deposition,  to  a  jury,  since  it  is  but  oral  evidence 
which  it  is  their  province  to  weigh  and  to  interpret.  But  a  court 
may  also  put  its  own  construction  upon  the  evidence,  and  direct  a 
verdict,  as  has  been  often  held,  but  it  is  not  obliged  to  do  so^  as  it 
is  in  regard  to  written  contracts. 

But  it  seems  to  us,  that  these  depositions  are  well  enough.  In 
those  of  both  Pahners,  and  Conley,  the  testimony  is,  as  to  the  char- 
acter of  the  witness  fi>r  truth.  In  George  Pabner's,  the  expres- 
sion is  general  character— character  and  general  character  are  the 
same  of  course,  if  by  character,  we  understand  the  common  esti- 
mation, in  which  the  man  is  held,  by  his  acquaintance,  for  truth. 
And  the  books  upon  evidence  so  use  the  term.  The  word  charac- 
ter no  doubt  has  an  objective  and  subjective  import,  which  are 
quite  distinct  As  to  the  object,  character  is  its  quality.  As  to 
man,  it  is  the  quality  of  his  mind,  and  his  affections,  his  capacity 
and  temperament  But  as  a  subjective  term,  certainly  in  the 
minds  of  others,  ones  character  is  the  aggregate,  or  the  abstract^ 
of  other  men's  opinions  of  one.  And  in  this  sense,  when  a  wit- 
ness speaks  of  the  character  of  another  witness  for  truth,  he  draws 
not  upon  his  memory  alone,  but  his  judgment  also.  It  is  the  con- 
clusion of  the  mind  of  the  witness,  in  summing  up  the  amount  o£ 
all  the  reports  he  has  heard  of  the  man,  and  declaring  his  charac- 
ter for  truth,  as  held  in  the  minds  of  his  neighbors  and  acquain- 
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tanoes,  and  in  thifl  sense  character,  general  character,  and  general 
report  or  reputation  are  the  same,  as  held  in  the  books. 

Murray  and  Reynolds  say,  he  is  a  young  man  ^  of  good  standing," 
and  "  on  a  par  with  other  men  for  truth  and  veracity."  This  may 
mean  merely  the  opinion  of  the  witness,  as  to  the  man's  truth, 
gathered  from  personal  knowledge  and  acquaintance,  and  if  so, 
ought  undoubtedly  to  be  rejected.  But,  as  we  said,  it  is  equivocal, 
and  taken  altogether,  seems  fairly  to  import  the  opinion  of  the 
witness  testifying  as  to  the  standing  of  the  other  witness,  in  regard 
to  truth.  It  can  fairly  signify  nothing  else,  I  think.  And  a  man's 
standing  for  truth  is  his  reputation,  his  character  among  his  ac- 
quaintance and  neighbors  for  truth,  and  in  this  sense  the  testimony 
was  admissible,  and  the  jury  were  told  not  to  regard  it  unless  they 
considered  it  bore  this  signification  and  import,  in  the  depositions. 

Judgment  afi&rmed. 


Elijah  Smith  v.  Asa  Pebrt,  Admb.  of  Estate  of  I.  Reed. 

Action  for  hreaeh  of  covenant — who  may  sue — Evidence — Cbn- 
stmctionofdeedi — of  the  ConttiMion  of  1777,  and  act  of  1779, 
requiring  the  record  of  conveyances — Grantor  4"  Grantee. 

The  Goostitution  of  this  state  adopted  in  1777,  required,  in  general  tenns,  that  all 
ooDTevances  of  land  shonld  be  recorded  in  the  town  clerk's  office;  and  in  1779 
the  Legislature  passed  an  act  in  accordance  with  such  provision,  requiring  such 
eoDTeyasces  to  be  acknowledged  and  recorded  in  such  office ;  it  mat  ktJd^  that 
these  provisions  had  exclusive  reference  to  such  conveyances  of  land  only,  as 
operated  inter  vivo$,  and  not  to  mere  devises  of  land. 

And  so  in  an  action  for  covenant  broken,  U  wu  kddj  that  a  will,  that  came  in  force 
mt  that  time,  was  admissible  in  evidence,  as  tending  to  prove  that  the  recovery 
of  the  land,  in  question,  was  by  elder  and  better  title  than  that  of  the  covenan- 
tor, though  the  will  had  not  been  recorded  in  the  town  clerk's  office. 

And  the  plaintiff  also  offered  the  deed  of  B.  and  wife,  of  the  premises  in  question, 
to  Seed,  the  defendant's  intestate,  the  wife  of  B.  being  the  daughter  of  the  tes- 
tator, and  it  appeared  that  the  said  deed  was  not  sufficiently  acknowledged  by 
tbtfeme ;  on  objection,  the  deed  was  htid  admissible  in  evidence,  to  show  claim 
of  title  by  Beed,  the  hitestate,  and  to  show  clatan  of  title  under  the  wife  of  B. 
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And  «s  Beod,  the  inteitate,  held  the  land  tinder  B.,  his  possession  woiild  not  be- 
come adverse  to  the  hein.of  the  wife  of  D.,  until  their  right  of  entry  accrued, 
which  could  not  be  during  coverture,  or  the  estate  by  courtesy. 

And  where  In  a  deed  the  first  covenant  was  to  M.,  the  grantee,  alone,  and  the  Jbo- 
bmtdmn  was  expressed,  in  terms  to  the  grantee,  his  heirs  and  assigns,  and  the 
covenant  of  warranty  was  general,  **  to  warrant  and  defend  the  premises " 
not  in  terms  to  M.  alone,  while  M.  held  them,  but  into  whosesoever  hands  they 
•hould  come,  it  was  hdd  that  this  was  not  controlled  by  the  preface  that  **  I  cov- 
enant with  said  M.,**  and  that  these  covenants  were  operative  after  the  grantee 
conveyed,  and  should  be  construed,  as  virtually  m  favor  of  any  one  seized  of 
the  estate. 

\  At  common  law,  a  covenant  running  with  the  land  in  the  name  of  the  grantee   ' 
.    Ofi^,  may  be  sued,  by  any  one  in  the  estate,  at  the  time  of  breach. 

As  a  general  rule,  the  right  of  the  grantee,  or  any  intermediate  assignee,  to  sue  upon 
the  covenants,  after  parting  with  the  estate,  is  absolutely  dependent  upon  hia 
having  made  satisfaction  to  the  person  evicted.  But  if  the  suit  is  brought  for 
the  benefit  of  the  person  evicted,  and  especially  when  the  estate  of  the  original 
warrantor,  is  in  a  course  of  settlement  in  insolvency,  there  seems  no  hazard  of 
injustice,  in  giving  judgment  for  the  full  amount  of  the  value  of  the  land, 
against  the  estate  once,  on  condition  that  ff  any  other  allowance  shall  be  obtain- 
ed, the  judgment  shall  be  reduced  to  a  nominal  sum.  And  in  the  present  case, 
the  court  so  rendered  judgment,  the  action  having  been  brought  by  the  grantor 
of  the  person  evicted,  but  he  had  recovered  judgment  agiunst  the  present  plun- 
tiff  on  the  breach,  and  made  no  objection  to  the  present  suit,  nor  had  he  pre- 
sented any  clahn  against  the  estate  of  Beed. 

Appeal  from  the  probate  court,  for  the  district  of  Rutland ; 
from  the  disallowance  of  the  claim  of  the  plaintiff,  by  the  commis- 
sioners upon  the  estate  of  Issachar  Reed,  lace  of  Rutland,  deceas- 
ed. 

The  plaintiff  filed  in  the  county  court,  the  following  amended 
declaration: 

^  In  a  plea  of  the  case  for  covenant  broken,  for  that  on  the  12th 
^  day  of  January,  1803,  the  said  Issachar  Reed,  by  his  certain 
^deed  of  that  date,  duly  executed,  signed  with  his  hand  and  sealed 
^  with  his  seal  and  acknowledged  and  recorded,  all  in  due  form  of 
^law,  for  the  consideration  of  eleyen  hundred  dollars,  paid  to  him, 
^  the  said  Issachar  Reed,  by  one  Zerah  Mead,  then  of  said  Rat- 
^  land,  but  since  deceased,  did  give,  grant,  bargain,  sell,  alien,  re- 
^  lease,  convey  and  confirm  unto  the  said  Zerah  Mead,  his  heirs 
<<and  assigns,  the  following  described  piece  of  land  and  premises 
<'  situate  in  said  Rutland,  and  at  the  date  aforesaid,  bounded  as  fbl- 
^  bws  :^'    [Here  follows  the  description  of  the  said  land.] 
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^  To  liare  and  to  hold  the  said  granted  and  bargained  premises 
**  and  the  appurtenances  thereof,  unto  him,  the  said  Zerah  Mead, 
"•  has  heir?  and  assigns  forever,  to  and  for  their  own  proper  use, 
^benefit  and  behoof.    And  the  said  Issachar,  among  ottier  things, 
*^  in  and  by  hid  said  deed,  covenanted  and  engaged  bj  hi^  ?aid  deed, 
*^  with  the  said  Zerah  Mead,  and  to  his  heirs  and  assign^*  forever  to 
**  warrant  and  defend  the  premises  granted  and  bargained,  describ- 
"  ed  in  his  said  deed  as  above  set  forth,  to  the  said  Zerah  Mead,  his 
^  heirs  and  assigns  forever  against  all  chums  and  demands  whatso- 
"ever,  as  bj  the  said  deed  by  the  said  Issachar,  readj  here  in  court 
'^  to  be  shown  more  fully  and  at  large  appears.   And  the  said  2^rah 
^Mead,  thereupon  on  the  same  day,  entered  into  tlie  possession  of 
<'  said  premises.  And  the  said  Elijah  avers  that  the  same  land  and 
^  premises,  by  good  and  proper  warranty  deeds,  with  the  usnal  cov- 
^  enants  in  siicli  deeds,  and  for  valuable  considerations  from  grant- 
"  eea  to  grantors,  and  well  ami  kwfuUy  executed  and  acknowledged, 
-^  has  been  deeded  to  him,  the  said  Elijah,  and  by  him  to  one  Dennis 
^  Smith  of  said  Rutland,  and  the  possession  of  said  land  and  premises 
^  haa  followed  said  deeds.    And  the  said  Elijah  also  avers  that  at 
*^  the  date  of  the  said  Issachar's  said  deed,  and  ever  thereafter, 
^  the  fee  and  title  ci  inheritance  in  said  land  and  premises,  was  in 
^  the  heirs  of  Christopher  Bates  and  wile ;  to  wit,  in  Silas  Gid- 
^  diDgB  and  Rachel  Giddinga,  his  wife,  Lois  Bates,  Harris  Bates, 
^  Amy  Bates,  Hepsy  Bates,  Roswell  Bates  and  David  Bates,  be- 
^  ing  said  heirs,  and  who  had  the  foe  in  said  land  and  premises  at 
''the  date  of  said  deed.    That  the  said  heirs  afterwards  brought 
*^  their  proper  action  of  ejectment  against  said  Dennis  Smith  and 
^  Jonathan  Russell,  his  tenant,  in  possession  of  said  premises,  for 
^  the  seizin  and  possession  of  said  land  and  premises,  and  their 
«  damages  and  costs,  returnable  to  the  county  court  in  and  for  the 
^county  oi  Rutland,  at  the  September  Term  of  said  Court,  1881), 
^  and  such  proceeding  were  had  in  said  cause,  that  at  the  Sept 
^  Term,  1840,  of  said  county  court,  the  said  heirs,  Silas  Giddings 
^  and  others  recovered  a  judgment  for  the  possession  of  said  prem- 
**  ises  and  land,  and  for  75  dollars  damages  and  their  costs  in  that 
^  behaU^  against  the  said  Dennis  and  said  Russell — to  wliich  judg- 
^  ment  excepticms  were  duly  taken,  and  the  said  cause  passed  to 
^  the  Supreme  Court,  and  such  proceedings  were  iurther  had  in 
^  said  cause  in  the  Supreme  Court  aforesaid,  that  at  the  term  of 
XXVI  19 
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^  said  Supreme  Court  held  at  Butland,  in  and  for  said  Rutland 
'<  county,  on  the  5th  Tuesday  of  January,  1843,  the  said  heirs, 
^  Silas  Giddings  and  others,  plaintiffs  as  aforesaid,  recovered  final 
*' judgment  in  said  cause  for  their  title  and  possession  of  said  de- 
'^  scribed  land  and  premises,  and  for  the  sum  of  87  dollars  dam- 
^'  ages,  and  the  sum  of  50  dollars  and  5  cents  costs  of  said  suit,  and 
*<  by  force  of  a  proper  writ  of  execution  in  said  cause,  entered  up- 
**  on  and  took  possession  in  due  form  of  law,  of  said  lands  and 
^  premises,  and  turned  the  said  Dennis  Smith  out  of  the  same,  and 
^  said  heirs  now  legally  hold  the  same  land  in  fee ;  and  said  heirs, 
^  plaintiffs  as  aforesaid,  duly  collected  of  said  Dennis,  the  said 
^  damages  and  costs,  recovered  as  aforesaid ;  to  wit^  on  the  5th  day 
<<  of  June,  1847.  Whereupon  the  plaintiff  avers  that  the  said 
^  Dennis  Smith  brought  his  action  against  the  plaintiff  upon  the 
**  covenants  of  warranty  in  the  plaintiff's  said  deed  to  Dennis 
*^  Smith  of  the  said  lands  and  premises,  returnable  to  the  county 
**  court,  within  and  for  said  Rutland  county,  at  the  September  term, 
**  1847,  of  said  court,  and  such  proceeding  were  had  in  said  last 
^  mentioned  cause,  that  at  the  April  term  of  said  court,  1850,  the 
"  said  Dennis  recovered  judgment  therein  against  the  said  plaintiff, 
^  for  the  sum  of  2,063  dollars  and  31  cents  damages,  and  51  dol- 
^  lars  and  16  cents  costs  of  said  suit,  as  by  the  record  thereof  re- 
^  maining  in  said  court  appears.  And  thereupon  the  plaintiff  avers 
^  he  was  compelled  to  pay  and  satisfy,  and  did  pay  and  satisfy  to 
^  said  Dennis  the  amount  of  said  judgment  for  damages  and  costs ; 
<<  to  wit,  on  the  first  of  July,  1850.  And  the  said  Elijah  further 
^  says  that  the  title  upon  which  the  said  Silas  Giddings  and  others, 
**  heirs  as  aforesaid,  recovered  the  said  judgment  against  said  Den- 
^  nis,  was  older,  better  and  independent  of  the  title  derived  from 
<Hhe  siud  Issachar  Reed,  that  the  said  Issachar  Reed  deceased  at 
**  said  Rutland ;  to  wit,  on  the  day  of  ,  183   ,  and 

^  that  Asa  Ferry,  was  on  the  15th  day  of  May,  1841,  duly  ap- 
<<  pointed  administrator  upon  the  estate  of  said  Issachar  Reed,  and. 
<<  the  eviction  of  the  said  Dennis  from  said  premises  as  aforesaid, 
**  under  the  title  of  the  said  heirs  of  Christopher  Bates  and  wife, 
<<  was  while  the  said  Asa  was  proceeding  in  the  settlement  of  said 
<*  estate,  and  before  the  estate  of  said  Issachar  Reed  was  divided 
«  and  set  out  to  the  heirs  of  said  estate,  and  while  the  property 
<<  pertaining  to  the  estate  of  said  Reed  remained  in  the  handa  of 
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^  8ud  Asa  as  administrator  as  aforesaid.  And  in  fact  the  plaintiff 
^  says  tliat  the  said  Asa  has  not  jet  settled  said  estate,  and  still  re- 
« tains  the  possession  of  the  property  of  said  estate,  in  his  hands, 
^as  assets  for  the  payment  of  the  jast  claims  against  said  estate. 
^  And  the  plaintiff  says  that  by  the  proper  warranty  deeds  of  said 
''premises  by  said  Zerah  Mead  to  this  plaintiff,  well  executed  and 
**  for  a  valuable  consideration,  the  said  covenants  of  the  said  Issa- 
^  char  have  come  and  inured  to  this  plaintiff,  who  is  entitled  to 
"the  benefit  of  the  said  covenants;  that  according  to  the  saidcov- 
"  enants  the  said  Dennis  should  have  enjoyed  said  premises  in 
"lawful  estate  in  fee  simple,  and  this  plaintiff  saved  from  the  said 
"judgment  of  said  Dennis  against  him  by  which  he  is  damnified. 
"And  so  the  said  plaintiff  says  the  said  Issachar,  during  his  life 
"  time,  and  his  said  administrator  since  his  decease,  did  not  and 
"has  not  kept  said  covenants,  but  broken  the  same,"  &c. 

The  defendant  craved  oyer  of  the  said  deed  of  the  said  Issachar 
Reed,  in  the  plaintiff's  declaration  mentioned,  which  is  read  to  him 
in  these  words : 

"  Know  an  men  by  these  presents,  that  I,  Issachar  Reed,  of  Rut- 
"land,  in  the  county  of  Rutland,  and  State  of  Vermont,  for  and 
"in  consideration  of  eleven  hundred  dollars,  received  to  my  full 
"  sads&ction  of  Zerah  Mead,  of  Rutland,  in  the  county  of  Rut* 
"  land,  and  State  of  Vermont,  do  by  these  presents  give,  grant,  bar- 
"gain,  sell,  alien,  release,  convey  and  confirm  unto  the  said  Zerah 
"Mead,  heirs  and  assigns,  a  certain  piece,  or  tract,  or  parcel  of 
"land,  situate,  lying  and  being  in  Rutland,  aforesaid,  and  is  bound- 
"ed  :^  [Here  follows  the  description  of  the  land.] 

"  To  have  and  to  hold  the  above  granted  and  bargained  prem- 
"  ises,  with  the  appurtenances,  thereof,  unto  him,  the  said  Zerah 
"  Mead,  his  heirs  and  assigns  forever,  to  and  for  their  own  proper 
"  use,  benefit  and  behoof. 

"  And  also,  I,  the  said  Issachar  Reed,  do  for  my  heirs,  execu- 
"  tors  and  administrators,  covenant  with  the  said  Zerah  Mead,  that 
"at  and  until  the  ensealing  of  these  presents,  I  am  well  seized  of 
"the  premises  as  a  good  indefeasible  estate,  in  fee  simple,  and  that 
"the  same  is  free  from  all  incumbrances  whatsoever,  and  that  I 
"have  a  good  right  to  bargain  and  sell  the  same  in  manner  and 
"form  as  above.    And  I  do  hereby  engage  for  myself  and  heirs 
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^  to  warrant  and  defend  the  above  granted  and  bargained  premises 
^  against  all  clainis  and  demands  whatsoever. 

^  In  testimony  whereof,  I  have  hereunto  set  mj  hand  and  seal 
«this  12th  day  of  January,  A.  D.  1803, 

ISSACHAB  RSED."  (SeaL) 

Which  being  read,  the  defendant  pleaded,  1.  That  the  said  sup- 
posed deeds  or  writings  obligatory  in  the  said  declaration  of  the 
appellant  mentioned,  are  not  the  deeds  of  the  saidlssachar,  and  of 
this  put  himself  on  the  country. 

,  2.  And  for  a  further  plea,  the  defendant  pleaded  that  the  said 
appellant  ought  not  to  have  and  maintain  &:c.,  because  he  says  the 
said  Issachar  did  not  in  and  by  said  deeds,  in  said  declaration  men- 
tioned, covenant  as  mentioned  in  said  declaration,  to  &nd  with  the 
assigns  of  the  said  Zerah  Mead,  but  only  with  the  said  Zerali 
Mead,  as  by  the  said  deeds  of  the  said  Issachar  appears,  and  of 
this  the  defendant  put  himself  on  the  country. 

3.  And  for  a  further  plea,  the  defendant  pleaded,  that  said  Issa- 
char Heed  and  his  heirs  have  warranted  and  defended  the  premises 
granted  and  bargained  in  and  by  his  said  deed,  im^aiast  all  claims 
and  demands  whatsoever,  according  to  the  foim  and  effect  of  said 
deed,  of  said  Issachar,  and  of  the  said  covenant  of  the  said  Issa- 
char by  him  in  that  behalf,  made  as  aforesaidy  &0.,  and  of  this  de- 
fendant put  himself  on  the  country. 

4.  And  for  a  further  plea,  the  defendant  pleaded,  that  said 
Issachar  did  daring  his  life  time,  at  all  times  warrant  and  defend 
the  premises  granted  and  bargained  in  and  by  his  said  deed,  against 
all  claims  whatsoever,  according  to  the  fonn  and  effeet  of  the  said 
deed  of  the  said  Issachar,  and  of  his  covenant  therein,  &c.,  and  of 
this  defendant  put  himself  on  the  country. 

5.  And  for  further  plea,  the  defendant  pleaded,  that  neither  the 
said  Silas  Giddings,  Rachel  Giddings,  his  wife,  Lob  Bates,  Har- 
ris Bates,  Amy  Bates,  Hepsy  Bates,  Roswell  Bates,  and  David 
Bates,  nor  any  other  persons  other  than  the  said  Dennis  Smitii, 
were  at  the  time  mentioned  in  said  declaration,  the  rightfiil  owners 
of  the  premises,  described  in  the  deed  of  the  said  Issachar,  to  the 
said  Zerah  Mead;  nor  had  they  at  that  or  any  "'other  time  after 
the  conveyance  of  the  said  Elijah  to  said  Dennis,  an  independent, 
elder  or  better  title  to  said  premises,  than  that  of  the  said  Dennis 
derived  from  or  under  that  conveyed  by  the  said  Issachar  to  the 


FEBBUAET  TERM,  1854.  2Si> 

Smith  V.  Perry,  Admi. 

said  Zerah  Mead,  and  of  this  defendant  put  himself  on  the  coun- 
try* 

The  defendant  also  in  addition  to  the  above  pleas,  filed,  in  sub- 
stance, the  following  plea,  ^  that  the  said  appellant  ought  not  to 
have  and  maintain  &c.,  because  said  appellant  has  not  paid  and 
satisfied  to  the  said  Dennis  Smith  the  amount  of  said  judgment 
br  damages  and  costs,  recovered  by  said  Dennis  against  him,  or 
any  part  thereof  oz^c,  and  this  said  defendant  prays  may  be  in- 
quired o^**  &c* 

Rq)Ucation4 — 1.  The  plaintifi^  as  to  the  jint  and  ffih  pleas  of 
the  defendant  whereof  defendant  put  himself  on  the  country^  doth 
the  like. 

2.  And  as  to  the  second  plea  of  the  defendant,  the  plaintiff  de- 
murred ;  and  for  causes  of  demurrers  set  forth  the  following :  ^  For 
that  defendant  has  not  traversed  or  attempted  to  put  any  material 
matter  of  fact  alleged  by  the  plaintiff  in  his  said  declaration,  but 
has  attempted  to  put  a  matter  of  law  in  issue,  to  be  tried  by  a  jur}','* 

3.  And  the  plaintiff,  as  to  the  ikird  and  fourth  pleas  of  the  de- 
fendant, Hot  replication  to  the  same,  saith  that  he  ought  not  to  be 
barred  d&c.,  because  he  says  that  after  the  decease  of  the  said  Eeed, 
and  after  the  granting  of  letters  of  administration  to  the  said  Asa 
upon  the  estate  of  the  said  Reed,  and  while  the  said  administrator 
was  proceeding  in  the  settlement  of  said  estate,  and  before  the 
same  Lad  been  divided  among  the  heirs  to  said  estate,  in  the  court 
of  probate,  and  while  the  property  which  pertained  to  the  said 
Reed  in  his  life  time,  remained  in  the  hands  and  possession  of  the 
said  Asa,  as  such  administrator,  as  assets  for  the  payment  of  the 
just  debts  of  the  said  Reed,  the  said  Dennis  Smith  was  evicted 
and  expelled  from  the  possession  of  said  premises  by  a  title  para- 
mount to  the  title  of  the  said  Reed ;  as  alleged  in  the  plaintiff's 
dedantion.  And  so  the  plaintiff  says  that  said  Asa,  as  such  ad- 
sunistrator  as  aforesaid,  has  not  kept  and  perfonned  the  said  cov- 
enants of  the  said  Reed,  but  has  broken  the  same,  and  this  the 
said  Elijah  is  ready  to  verify.  Wherefore  inasmuch  as  the  said 
defendant  has  not  answered  the  said  breaches  of  covenant,  for 
which  the  smd  plaintiff  seeks  to  recover,  the  plaintiff  prays  judg- 
ment and  bis  damages,  &c 

B^'oinder, — 1.  The  defendant,  to  the  replication  of  the  plaintiff, 
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to  bis  third  plea  says,  (in  substance)  that  the  plaintiff  ought  not 
by  reason  &c,  because  he  says  that  the  said  Dennis  Smith  was 
not  evicted  and  expelled  from  possession  of  said  premises  bj  a  title 
paramount  to  the  title  of  the  said  Reed,  after  the  decease  of  said 
Reed,  and  after  the  granting  of  letters  of  administration  to  the  said 
Asa,  upon  the  estate  of  said  Reed,  and  while  the  said  administrator 
was  proceeding  in  the  settlement  of  the  sidd  estate,  and  before  the 
same  had  been  divided  among  the  heirs  to  said  estate,  in  the  court 
of  probate,  and  while  the  property  that  appertained  to  the  said  Reed 
in  his  life  time,  remained  in  the  hands  and  possession  of  the  said 
Asa,  as  such  administrator  as  aforesaid,  as  assets  for  the  payment 
of  the  just  debts  of  the  said  Reed,  as  the  said  Elijah  in  his  repH* 
cation  has  alleged,  and  of  this  defendant  put  himself  on  the  country. 

2.  And  defendant  demurred  to  the  replication  of  the  plaintiff 
to  his  fovHh  plea. 

Sur-Rejoinder. — 1.  The  plaintiff,  as  to  the  rejoinder  of  defend- 
ant first  pleaded,  whereof  defendant  put  himself  on  the  country, 
doth  the  like. 

2.  And  as  to  the  rejoinder  of  defendant  secondly  rejoined,  plain- 
tiff says  his  replication  to  the/ourfA  plea  of  defendant,  is  sufficient 
in  law,  and  that  said  rejoinder  is.  insufficient,  &c 

The  County  Court,  April  Term,  1853, — Peck,  J.,  presiding, — 
on  the  hearing  upon  the  demurrer  to  defendant's  second  plea,  and 
to  the  replication  to  the  fourth,  adjudged  the  second  plea  insufficient, 
and  the  replication  to  the  fourth  plea  sufficient,  and  overruled  de- 
fendant's demurrer.    To  which  descisions  the  defendant  excepted. 

At  the  same  Term  of  the  county  court,  there  was  a  trial  by 
the  court  of  the  issues  of  fact  raised  by  the  pleadings,  which 
with  the  declaration  are  made  part  of  the  case. 

On  trial,  in  order  to  prove  that  the  recovery  by  Giddings  and 
others,  stated  in  the  declaration  was  by  an  elder  and  better  title 
than  that  of  Reed ;  the  plaintiff  showed  the  title  in  the  premises 
to  have  been  formerly  in  one  Daniel  Harris,  and  for  the  purpose 
of  tracing  the  title  of  Giddings  and  others  from  said  Daniel  Har- 
ris, the  plaintiff  offered  in  evidence  the  original  will  of  the  said 
Harris,  which  was  objected  to  by  the  defendant,  on  account  of  its 
never  having  been  recorded  in  the  town  clerk's  office  of  Rutland, 
and  the  defendant  offered  to  prove  that  it  had  never  been  so  re- 
corded. 


FEBBUABT  TEBM,  1854.  387 

&Di11i  v»  P6Ryi  Adxnr. 

No  title,  except  from  Harris,  was  attempted  to  be  shown  in  6id- 
dings  and  wife.  The  coort  decided  that  a  record  of  it  in  the  town 
derk'a  office  was  unnecessary,  and  treating  it  as  proved  that  it  had 
not  been  so  recorded,  admitted  it  to  be  read  in  evidence,  in  con- 
nection with  the  deeds  and  evidence  hereafter  mentioned : — to  which 
decision  the  defendant  excepted.  The  will  was  dated  June  9th, 
1774,  and  was  probated  the  2d  daj  of  May,  1781. 

No  legal  testimonj  was  offered  to  show,  nor  was  it  proved  that 
the  plaintiff  had  ever  paid,  or  in  any  way  satisfied  the  judgment 
recovered  in  £ftvor  of  Dennis  Smith  against  him ;  and  the  court 
decided  that  a  payment  or  satisfaction  of  that  judgment  was  un- 
necessary to  entitle  the  plaintiff  to  recover,  and  rendered  judg- 
ment (the  other  points  in  issue  being  satisfactorily  proved)  for  the 
plaintiff  to  recover.    To  this  decision  the  defendant  also  excepted. 

The  plaintiff  introduced  a  deed  of  the  premises  from  James 
Mead  to  Daniel  Harris,  dated  December  25th,  1773,  a  deed  of 
the  premises  irom  Christopher  Bates  and  his  wife,  Elizabeth,  (who 
was  proved  to  be  the  same  Elizabeth  Harris  who  was  devisee  in 
said  will,)  dated  in  1797,  to  Issachar  Reed,  a  deed  of  the  premis- 
es fixim  Issachar  Reed  to  Zerah  Mead,  dated  January  12th,  1803 ; 
a  deed  of  the  premises  from  Zerah  Mead  to  Elijah  Smith,  dated 
April  21st,  1806;  a  deed  of  the  premises  from  Elijah  Smith  to 
Dennis  Smith,  dated  December  28th,  1825. 

The  defendant  objected  to  the  introduction  of  the  deed  from 
Christopher  Bates  and  wife,  on  the  ground  that  at  the  date  of  that 
deed  a  justice  of  the  peace  had  no  power  to  take  the  acknowledg- 
ment of  a  deed  by  a  married  woman ;  but  the  court  decided  that 
it  was  admissible,  for  the  purpose  of  showing  that  defendant  and 
plaintifi^  and  Giddings  and  wife,  and  Dennis  Smith  claimed  under 
said  will  through  Elizabeth  Harris,  and  for  which  purpose  it  was 
oflfered  by  plaintiff  in  connection  with  said  wilL 

It  appeared,  that  said  Elizabeth  died  February  24th,  1833, 
and  that  Christopher  Bates  died  May  8th,  1836.  The  recoveries 
alleged  in  fiivor  of  Giddings  and  wife  against  Dennis  Smith,  and 
in  favor  of  Dennis  Smith  against  Elijah  Smith,  were  proved. 

It  appeared,  that  said  Giddings*  wife  was  the  daughter  and  heir 
of  said  Elizabeth,  by  her  marriage  with  said  Bates. 

It  also  appeared,  that  there  had  been  an  adverse  uninterrupted 
poBsesaion  of  the  premises  by  Zerah  Mead,  Elijah  Smith,  and 
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Denms  Smith,  under  theii*  deeds  respectivelj,  which  taken  togeth- 
er was  more  than  fifteen  Tears  next  before  the  commencement  of 
the  suit  of  Giddings  and  wife,  against  Dennis  Smith,  but  that  the 
said  Elizabeth  was  a  feme  covert  at  the  time  said  possession  com- 
menced, and  continued  so  down  to  within  fifteen  jears  next  before 
the  commencement  of  that  suit,  and  until  hei'  death  in  1883. 

The  court  found  that  Dennis  Smith  knew  that  the  plaintiff  was 
prosecuting  this  suit,  and  it  did  not  appear  that  he  had  made  any 
objections  to  his  prosecuting  the  same,  or  that  he  had  made  any 
daim  on  said  Reed,  or  on  lus  estate,  on  said  Reed's  oevenants  in 
his  deed. 

Exceptions  by  defendant. 

C.  Z.  WiUiams  for  defendant 

I.  The  covenant  of  Issachar  Reed  in  his  deed  to  Zerah  Mead, 
as  set  forth  in  defendant's  iirst  plea,  was  made  to  and  with  Zerafa 
Mead  alone,  and  not  with  his  assigns.  This  appearing  on  oyer  of 
the  deed,  shows  the  declaration  bad;  and  on  this  account  the  de- 
murrer to  our  j?econd  plea  should  have  been  decided  in  our  ftivor. 

The  covenants  in  the  deed  are  in  terms  with  Mead  alone,  and 
fi'om  the  language  used  cannot  be  extended  to  his  assigns. 

When  a  party  declares  how  far  he  will  be  bound  to  wamnt, 
that  h  the  ;i^lexii,  of  his  covenant     3  U.  S.  Digest  121. 

The  intention  of  the  parties  must  govern  when  there  is  no  am- 
biguity. Where  a  clause  in  a  deed  oontainuig  covenants  of  seizin 
in  blank,  as  to  the  uame^s  of  tlie  parties  who  are  seized  it  does  not 
amount  to  a  covenant  of  seizin  in  the  grantors.  1  U.  S.  Digest 
674. 

In  the  present  case,  the  grantor  omitted  to  mention  or  name  the 
assigns  of  Mead  in  the  covenantmg  clauses;  and  this  omission,  we 
insist,  was  intentianalf  for  he  expressly  mentions  them  in  the  state- 
ment of  the  persons  to  whom  he  conveys,  and  in  the  kahenthim 
dause.  The  preftitory  statement  of  the  person  with  whom  he 
covenanted,  without  any  menticn  of  what  his  covenants  were,  must 
be  taken  as  his  avowed  declaration  of  the  person,  and  of  the  onfy 
person^  with  whom  were  made  all  the  covenants  thereafter  men- 
tioned. 

IL  The  plaintifT  has  sniFered  no  damage;  he  was  not  evicted 
from  the  premises  while  he  possessed  them,  nor  has  he  been  com- 


FEBSUABT  TESM^  1854.  M9 


fi  Fcnyt  Adiiu^ 


peUed  to  paj,  and  actoallj  paid  his  grantee  since.  Dennis  Smidi 
could  sustain  this  action  as  well  as  tlie  plaintiii^  Im  mere  recovery 
of  a  judgment  against  the  plaintifi*  without  a  satis&ction  of  it| 
wonld  not  bar  him,  nor  will  a  recoyerybjthe  plaintiff  with  a  mis- 
appropriatiim  of  the  funds  be  any  defence  to  the  defendant  against 
Dennis  Smith. 

While,  therefore,  Dennis  Smith  is  the  only  one,  as  yet  actual^ 
damaged,  oar  liability  is  only  to  him ;  and  the  issue  upon  our 
sixA  plea  should  have  been  decided  in  our  favor.  4  Kent  472, 
note,  and  cases  cited. 

m.  The  will  of  Daniel  Harris  was  not  admissible  as  evidence 
for  the  plaintiff,  upon  the  trial  of  the  issue  upon  our  JiJ^  plea. 
At  the  time  it  was  probated,  (1781,)  the  constitution  required,  as 
it  ever  since  has,  that  ^  All  deeds  and  conveyances  of  lands  shall 
be  recorded  in  the  town  clerk's  office  in  their  respective  towns.'* 
(Blade's  State  Papers  253,  258.)  And  an  act  of  the  Legiskture 
passed  in  1779,  (State  Papers  827,)  required  the  town  derk  to 
record  in  a  suitable  book  "  eveiy  man's  house  and  land  granted 
and  measured  out  to  him."  Was  this  will  a  conveyance  ?  The 
title  to  the  premises  was  never  transmitted  or  conveyed  from  Dan- 
iel Harris,  except  by  this  will ;  and  it  must  have  been  the  inten* 
tion  of  the  framers  of  the  constitution^  in  using  the  ^word  ^  eon 
veyance$^  to  include  all  instruments  in  writing,  other  than  deedS| 
by  which  titles  were  conveyed  from  one  person  to  another,  in  or* 
der  that  everything,  pertaining  to  the  ownership  of  land,  might  ap* 
pear  upon  the  town  records. 

The  deed  from  Chiistc^lier  Bates  and  wife  to  Issacbar  Beed, 
was  inadmissible,  it  never  having  been  acknowledged  by  her,  and 
was,  tlierefore,  as  to  her,  ipsofaeh  void,  (15  Yt  358,)  it  convey- 
ed no  title  from  her  to  the  grantors  of  Dennis  Smith,  and  should 
not  have  been  admitted  to  show  in  us  an  invalid  daim,  uponwhieh 
we  did  not  rely,  and  which  we  could  not  set  up  ourselves.  The 
deed  being,  as  to  fihsabeth  Harris,  void,  it  did  not  and  could  not 
show  that  we  claimed  ihrough  her,  and  was  therefore  inadmissible 
far  that  purpose.  The  possession  of  Dennis  Smith  and  his  gr«nl> 
ors,  under  the  deed  of  Issaehar  Beed,  or  that  of  Zerah  Mead, 
given  as  early  as  1806,  was  a  sufficient  title  for  him,  unless  Gld^ 
dings  and  his  associates  had  avalkl  title  from  Daniel  Harris,  which 
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oould  only  be  sbown  bj  introducmg  his  will;  if  the  will  was  mad" 
missible,  no  such  title  could  be  shown. 

W.  JL  Smith  for  plaintiff. 

L  The  defendant's  second  plea  tenders  the  issue  to  the  coun- 
try  upon  matters  of  law  ;  and  is  clearly  open  to  demurrer.  JSMP' 
ge$  V.  Strong,  10  Vt  247. 

n.  The  original  will  of  Daniel  Harris  was  properly  admitted 
in  evidence  without  having  been  recorded  in  the  town  clerk's  of- 
fice. Its  age  proved  it ;  and  both  parties  claiming  under  it  gave 
either  the  right  to  use  it  as  evidence.  Giddinge  v.  Smithy  15  Vt. 
848-9. 

Neither  the  constitution  of  July  2, 1777,  or  the  statute'of  1779, 
contemplated  the  recording  of  wills,  but  only  deeds  &c  Vt.  State 
Papers  253,  327,  336. 

Such  papers  as  were  contemplated,  were  to  have  been  *^  ac^ 
humledged/*  as  well  as  recorded,  which  shows  that  wills  could  not 
have  been  intended. 

Besides,  the  exceptioni  in  the  act  will  admit  this  will  between 
these  parties,  as  conveyances  without  record,  by  the  act,  were  to 
be  good  as  between  the  parties,  and  equally  so  between  privies^ 
claiming  under  the  same  title.    Yt.  State  Papers  336. 

The  deed  from  Bates  and  wife  to  Issachar  Reed,  was  admissi- 
ble for  the  purpose  for  which  it  was  offered  and  admitted ;  even 
though  it  might  not  have  been,  to  have  shown  title  in  Reed ;  it  was 
for  the  purpose  of  showing,  or  tending  to  show  claim  of  tith  by 
Beed  from  that  source.  A  defective  deed  is  often  admitted  to 
show  the  parties'  eUUm  of  title  $  and  might  have  been  used  with- 
out any  aduiowledgment.    PiiHn  v.  Leadtt.  13  Vt.  388. 

m.  The  defendant  can  take  no  benefit,  nor  can  the  plaintiff  be 
prejudiced,  by  the  possession  had  and  held  under  Bates'and  his  wife's 
deed,  and  then  of  defendant's  assignees ;  since  that  possession  was 
legal  and  proper  under  Bates'  deed  till  his  death,  in  May,  1836 ; 
and  the  heirs  brought  their  action  of  ejectment  in  1839. 

The  title  of  the  heirs  was  wholly  independent  of  Elizabeth 
Bates,  and  no  possession  under  her  could  make  a  title  against 
them.  But  all  foundation  for  a  possessory  title  fails,  since  she 
was  under  the  excepted  disability  of  coverture  at  the  time. 

rV.  It  was  whoUy  unnecessary  to  have  alleged  payment  of 
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the  judgment  of  Dennifl  Smith,  against  this  plaintiff,  or  having  al- 
leged to  prove  it    1  Aik.  239. 

The  case  finds  that  the  ultimate  grantee  of  this  covenant  has 
pnrsaed  this  plaintiff,  his  grantor,  to  final  judgment :  and  now 
stands  bj  and  sees  this  plaintiff  prosecnting  this  claim  against  the 
defendant  without  remonstrance,  and  without  himself  presenting 
anj  claim  against  this  estate.  This  issue  was  immaterial,  and 
should  be  disregarded,  and  judgment  rendered  according  to  the 
rights  of  the  parties  upon  the  merits  of  the  whole  case.  11  Yt 
195. 

V.  The  ^  elder  and  independent  title  "  of  the  heirs  alleged  in 
the  declaration  is  fully  proved. 

The  case  finds  the  title  to  have  been  in  Daniel  Harris.  Gid^ 
dings  y.  Smith,  15  Yt  344. 

YL  The  cavenani  of  warranty,  in  the  deed  of  Issachar  Beed, 
is  general  and  wdimiied  in  its  terms,  running  with  the  land,  and 
enures  to  the  security  and  benefit  of  any  subsequent  grantee  of 
the  land. 

The  eanvegcaiee  in  the  deed  and  the  habendum  is  to  the  grantee 
and  his  heirs  and  assigns  forever,  and  his  covenants  of  warran' 
hf  follows  the  conyeyance  of  the  land. 

That  ihib  pereonal  covenants  of  title,  seizin,  &c,  are  by  the  deed, 
as  they  are  bg  law,  limited,  and  not  to  the  assignees,  in  no  manner 
affects  the  coyenant  of  warranig  with  which  the  former  are  not 
connected  in  the  deed  or  likened  in  the  law.  Williams  v.  Weth^ 
erig,  1  Aik.  239. 

The  opinion  of  the  court  was  deliyered  by 

Bedfibld,  Ch.  J.  L  In  showing  that  the  recovery  of  the 
land  was  by  elder  and  better  title  than  that  of  the  covenantor,  the 
will  of  Daniel  Harris  was  put  in  the  case,  by  the  plaintiff.  It  is 
objected  to  this,  that  it  did  not  appear  to  have  been  recorded  in 
the  town  clerk's  office.  This  will  was  dated  June  9,  1774,  and 
proTed  May  2, 1781.  It  is  not  claimed  that  the  existing  statute 
requiring  proceedings  in  the  probate  court,  affecting  the  title  of 
real  estate,  to  be  recorded  in  the  town  clerk's  office,  can  affect  the 
present  case,  this  statute  being  only  of  a  comparatively  recent 
date.  But  reliance  is  made  upon  the  constitution  of  the  state,  at 
the  time  this  will  came  in  force,  which  required,  in  general  terms, 
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all  conyejances  of  land  to  be  recorded  in  the  town  derk's  o£Eice, 
and  the  statute  passed  in  accordance  with  such  provision,  which 
required  such  convejances  to  be  acknowledged  and  recorded  in 
such  office.  We  think  those  provisions  undoubtedly  had  exclusive 
reference  to  such  conveyances  of  land  only,  as  operated  inter  vivosj 
and  not  to  mere  devises  of  land.  It  was  certainly  not  the  pnu^ 
tice  to  record  wills,  to  any  great  extent  in  the  town  clerk's  offices, 
in  many  sections  of  the  state,  until  a  comparatively  late  period, 
which  gave  rise  probably  to  the  present  statute  upon  that  sub* 
ject 

IL  The  deed  of  Christopher  Bates  and  wife,  the  wife  being  a 
daughter  of  said  Harris  was  also  put  in  evidence,  by  the  plaintiff 
for  the  same  purpose.  This  deed  is  objected  to,  as  not  sufficient- 
ly acknowledged  by  the  femef  that  being  done  before  a  justice* 
But  we  think  the  deed  was  sufficiently  proved  to  make  it  evidence, 
by  way  of  estopel,  upon  the  grantee.  It  was  only  offered  to  show 
claim  of  title  by  Beed,  and  was  the  deed  of  Bates,  and  good  to 
show  claim  of  title  under  the  wife,  and  thus  to  introduce  the  veiy 
defect  of  title,  upon  which  the  land  was  lost  to  the  covenantee,  or 
his  assignee ;  L  e.,  that  no  fee  simple  existed  by  the  will,  in  Bates' 
wife,  and  that  neither  she  or  her  husband  could  convey  any  such 
estate.  As  in  &ct  Bates  survived  his  wife,  the  deed  conveyed  all 
that  it  would  have  conveyed,  if  it  had  been  properly  executed  by 
the  wife,  unless  it  would  then  have  barred  the  entail,  which  is  not 
very  probable.  It  will  show  then,  that  Beed  held  the  land  under 
Bates,  and  that  his  possession  would  not  become  adverse  to  the 
heirs  of  the  wife,  until  after  their  right  of  entry  accrued,  which 
could  not  be  durin  g  the  coverture,  or  the  estate  by  courtesy.  We 
think  this  deed  was  evidence  for  this  purpose,  and  that  the  proof 
did  show  that  the  reooveiy  was  by  elder  and  better  title,  and  so 
met  the  issue. 

IIL  The  deed  of  Beed  to  Zerah  Mead,  is  certainly  not  in  the 
most  usual  form*  But  it  seems  to  have  been  drawn  according  to 
the  legal  efiects  of  the  covenants.  Those  of  seizin,  and  good 
right  to  convey,  and  against  incumbrances  which  are  merely  per* 
aonal,  and  not  assignable,  are  in  terms  confined  to  the  grantee, 
which  is  giving  them  all  the  force,  which,  inlaw,  could  be  given  to 
them*  As  they  do  not  run  with  the  land,  and  cannot  be  sued  by 
an  assignee  of  the  estate,  the  ictroductiiHi  of  the  word  assigns 
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would  have  been  merely  nugatory.  So  also  of  executors  and  ad- 
miaktratoiB,  a«  they  suooeed  the  legal  righta  of  the  covenan- 
tee, by  act  of  law,  as  well  without  being  named,  as  if  they  were 
80  named. 

But  the  deed  shows,  that  no  purpose  existed  of  limiting  or  al- 
tempdng  to  limit  the  assignable  quality  of  the  estate  conveyed,  as 
the  habendum  of  the  deed  is  expressed  in  terms  to  the  grantee, 
his  heirs  and  assigns.  And  if  it  was  the  purpose  to  convey  an  > 
assignable  estate,  and  covenants  were  given  to  fortify  the  title,  and 
for  quiet  enjoyment,  and  which  do  run  with  the  land,  it  must  have 
been  intended,  that  these  covenants  should  be  operative  after  the 
grantee  should  convey,  and  in  favor  of  all,  who^  in  privity  of  es- 
tate, should  be  entitled  to  take  the  benefit  of  them.  And  this  no 
doubt  would  be  the  legal  eflfect  of  such  a  covenant  in  general 
terms  to  the  grantee.  It  should  be  construed  as  virtually  in  &voir 
of  any  one  seized  of  the  estate,  as  he  would  be  the  only  one  dam- 
nified by  the  breads  unless  in  express  terms  of  negation,  confined 
to  the  grantee,  as  the  three  first  covenants  in  this  deed  seem  to 
be. 

But  the  covenant  of  warranty  is  general,  *^  to  warrant  and  de- 
fend the  premises,**  not  in  terms  to  Mead  alone,  while  Mead  held 
them,  but  into  whosesoever  hands  they  should  come.  We  must 
think  this  was  the  purx>ose  of  having  the  covenant  expressed,  in 
these  general  terms,  and  that  it  is  not  controlled  by  the  general 
pre&oe,  that  **  I  covenant  with  said  Zerah  Mead,"  which  really 
does  not  seem  to  have  any  very  apparent  force  in  tlie  deed.  But 
it  seems  perfectly  well  settled,  that  at  common  law,  a  covenant  run- 
ning with  the  land,  in  the  name  of  the  yramiee  onfyj  may  be  sued 
by  any  one  in  the  estate,  at  the  time  of  breach.  1  Smith's  Lead- 
ing Ctoes  110,  citing  a  great  many  cases,  and  J^ngdon  v.  NotUe. 

IV.  In  regard  to  the  right  of  the  present  plaintiff  to  sue  with- 
out first  making  satis&ction  to  the  person  evicted,  there  is  per- 
haps some  difficulty. 

In  Connectieut,  in  BooA  v.  Starr,  1  Conn.  244,  and  in  N.  H. 
in  Oha$e  v.  Weiton,  12  N.  H.  418,  it  is  considered,  that  the  right 
of  the  grantee,  or  any  intermediate  assignee,  to  sue  upon  the  cov- 
enants, after  parting  with  the  estate,  is  absolutely  dependent  upon 
his  having  made  satisfaction  to  the  person  evicted.  And  upon 
principle  it  would  seem  such  should  be  the  rule,  in  order  to  pre- 
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Tent  a  liabilitj  to  repeated  judgmenty  for  the  same  thing.  This 
be  snre  is  not  an  unanswerable  impediment.  There  are  cases 
where  a  party  is  so  situated  as  to  be  subject  to  such  embarrass- 
ment But  ordinarily  such  a  result  is  to  be  deprecated,  as  it  might 
render  a  resort  to  chancery  necessary. 

The  first  covenantor  seems  to  be  the  one  primarily  liable.  The 
other  covenantors  come  in  aid  of  his  undertaking,  and  are  virtual 
sureties,  with  a  right  of  indemnity  over  against  the  first  warrant- 
or. But  as  the  undertaJdng  is  to  save  them  absolutely  harmlessy 
even  from  liability,  they  may  perhaps  all  sue  at  once  for  indemni- 
fication, upon  the  occurrence  of  an  eviction.  But  upon  oomnum 
principles  can  they  recover  the  full  value  of  the  breach,  until  they 
have  paid  the  amount  to  the  person  evicted  ?  K  so,  the  original 
covenantor  may  be  liable  to  an  indefinite  number  of  suits  and 
judgments,  for  the  full  value  of  the  land,  and  the  payment  of 
one,  will  possibly  not  satisfy  the  other  judgments  at  law.  It  clear- 
ly will  in  equity,  if  made,  as  it  should  be,  to  the  person  evicted. 

But  if  the  suit  is  brought  with  the  privity,  and  for  the  benefit  of 
the  person  evicted,  and  especially  when  the  estate  of  the  original 
warrantor,  is  in  a  course  of  settlement,  in  insolvency,  there  seems 
no  hazard  of  injustice,  in  giving  judgment  for  the  full  amount  of 
the  value  of  the  land,  against  the  estate  once,  on  condition  that  if 
any  allowance  shall  be  obtained,  this  judgment  shall  be  reduced  to 
a  nominal  sum.  This  will  remove  all  question,  and  the  judgment 
will  be  affirmed,  under  this  rule,  and  so  certified  to  the  probate 
court 

It  has  been  decided  in  this  state,  that  the  person  evicted  has  the 
primary  right  of  action,  and  that  after  the  intennediate  grantee 
has  made  satisfaction  to  the  person  evicted,  he  alone  can  sue. 
WiJUams  v.  Wetherhee^  1  Aikens  233.  And  that  an  intermediate 
grantee  who  has  conveyed  the  estate,  without  warranty,  cannot 
sue  for  a  breach  of  the  covenant,  after  he  parted  with  the  estate. 
Keiik  V.  Day  15  Vt  660.  And  possibly  the  recovery  of  judg- 
ment, against  the  intermediate  warrantor,  for  the  full  value  of  the 
premises,  may  alter  the  state  of  such  warrantor,  as  to  his  right  of 
full  damages.  I  do  not  now  see  how  it  should,  upon  general 
principles.  In  Smith's  Leading  Cases  110,  in  notes  to  Spencer's 
case  it  is  said  by  Mr.  Smith,  that  the  better  opinion  of  the  Eng- 
lish law  is,  that  the  covenantee,  after  assignment,  cannot  sue  for  a 
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breadi  in  the  time  of  the  assignee.     Green  v.  Janes  6  M.  &  W. 
656. 

The  jndgment  is  affirmed  under  a  rule,  that  if  any  other  sum 
ahonld  be  allowed  against  the  estate  of  Reed,  for  the  breach  of 
this  same  covenant,  it  shall  be  deducted  from  the  damages  recov- 
ered in  this  action.  And  is  thus  to  be  certified  to  the  probate 
court 


Orson  G.  Hulett  v.  Edward  S.  Soullard. 

Principal  and  Surety — Levy  on  real  ettate-^Suret^s  righUj  when 
he  pays  the  debt  of  the  principaL 

VlMre  a  levy  was  made  upon  the  eqxdty  of  redemption,  and  the  mortgage  deicrib- 
ed  two  certain  parcels  of  land,  and  a]so  a  third  parcel  which  was  a  lease-hold 
estate,  the  lease  being  a  perpetual  lease,  reserving  an  annnal  rent,  and  the 
^ery  was  made  upon  the  equity  of  redemption  !n  the  two  first  mentioned  parcels 
of  land,  without  regard  to  the  lease-hold  estate,  thus  treating  the  mortgage  as 
eontaining  only  the  the  two  first  mentioned  paxoels  of  land,  U  ioa$  luld^  that  the 
levy  was  properly  made. 

And  it  was  also  hdi^  that  as  the  lease-hold  estate  was  dsscribed  hi  the  mortgage 
by  metes  and  bounds,  that  it  would  be  only  an  assignment  of  the  rents,  and  that 
as  a  mortgage  In  this  state  does  not  confer  a  power  of  sale,  the  mortgage  could 
only  reoeiTe  the  annual  rent,  and  might  enforce  his  debt  upon  the  other  pieces 
of  land. 

If  tiie  surety  in  any  way  extinguishes  or  pays  the  debt  of  the  principal,  it  is,  so 
&r  as  the  principal  Is  concerned,  equivalent  to  paying  money  for  his  benefit  and 
at  his  request,  and  the  surety  can  maintain  general  assumpsit  for  money  paid, 
against  the  principaL 

And  if  the  surety  is  sued  upon  the  debt  of  the  principal,  and  it  goes  into  a  judg- 
ment and  is  levied  upon  the  lands  of  the  surety,  the  surety  may  recover  of  the 
principal  both  the  debt  and  costs,  as  money  paid. 

AaatniPBiT  for  money  lent  and  paid  out  for  the  defendant's  use. 
Pleay  the  general  issue,  and  trial  by  the  court 

On  the  trial  of  the  cause  it  appeared  in  evidence,  that  the  defend- 
ant as  principal,  and  one  Rich  Weeks,  Joel  Stevens  and  the  plain- 
tiff as  sureties,  executed  a  joint  and  several  promissory  note,  to 
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one  Hervej  Paris,  for  tlie  sum  ol  five  hundred  dollars ;  and  that 
a  suit  was  commenced  upon  said  note  in  the  name  of  said  PoriB, 
against  the  said  Oracn  6.  Hulett^  and  a  judgment  was  recovered 
in  said  suit,  against  the  said  Orson  6.  Hulett»  at  the  April  T^m, 
of  the  Rutland  county  courts  1852,  for  the  sum  of  two  hundred 
and  sixly  dollars  and  seventy-^ight  cents  damages,  and  tweuty-two 
dollars  and  eightj-two  cents  cost  of  suit.  That  the  said  Hervey 
Paris  took  out  an  execution  upon  said  judgment,  against  the  said 
Orson  6.  Hulett,  dated  the  25th  day  of  October,  1852,  and  on  the 
2dd  day  of  December,  1852,  caused  the  same  to  be  levied  upon 
said  Huletfs  lands. 

It  appeared,  that  the  said  levy  was  made  upon  the  equity  of  re- 
demption of  two  distinct  parcels  of  land ;  and  that  said  two  parcels 
of  land  were  encumbered  by  a  mortgage  from  said  Hulett,  to  one 
David  Whedon,  Jr.,  dated  March  27th,  1851.  It  further  appear- 
ed, that  said  mortgage  deed  also  included,  besides  the  two  parcels 
of  land,  a  third  parcel,  which  consisted  of  certain  premises  which 
previous  to  the  2d  day  of  May,  1845,  were  owned  in  fee  by  one 
Paul  Hulett,  and  which  on  the  said  2d  day  of  May,  1845, 
were  leased  by  the  said  Paul  Hulett  to  one  Sheldon  and  Abram 
Edgerton,  by  a  perpetual  lease,  reserving  to  the  said  Paul 
Hulett  an  annual  rent  of  sixty-seven  dollars  and  sixty-two  cents 
per  annum,  witli  a  condition  in  said  lease,  that  if  the  said  rent  re- 
mained due  and  unpaid,  for  the  space  of  more  than  ten  days,  that 
the  said  lessor  might  re-enter,  and  the  said  lease  become  null  and 
void.  The  said  lease  also  contained  a  proviso,  that  if  the  said 
Sheldon  and  Abram  should  choose  to  purchase  said  premises  at 
any  time,  they  might  do  so  upon  the  payment  of  a  certain  sum  of 
money,  therein  mentioned.  It  also  appeared,  that  said  Paul  Hu- 
lett conveyed  said  lease-hold  estate,  on  the  9th  day  of  May,  1845 
to  said  Orson  G.  Hulett. 

It  appeared,  that  the  said  levy  was  made  upon  the  equity  of  re- 
demption, in  the  two  iirst  mentioned  parcels  of  land  only,  without 
regard  to  said  lease  hold  estate,  treating  the  said  mortgage  £rom 
the  said  Orson  G.  Hulett  to  the  said  David  Whedon,  Jr.,  aa  con- 
taining only  the  said  two  first  mentioned  parcels  of  land,  in  mak- 
ing the  levy,  and  in  estimating  the  value  of  the  equity  of  redemp- 
tion aforesud.    That  the  lands  of  the  said  Hulett  were  at  the 
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time  of  sftid  levy,  and  are  now  under  attachment,  in  favor  of  said 
Hnletf  s  creditors. 

Upon  the  foregoing  facts,  the  court, — ^Pibbpoiht,  J.,  presiding, — 
rendered  judgment  in  fiivor  of  the  plaintiff  to  recover  of  the  de- 
fendant, the  sums  recovered  by  the  said  Paris  against  the  said 
Orson  6.  Hnlett  in  the  said  suit,  and  satisfied  bj  said  levy,  being 
the  said  sums  $260,78  damages,  and  $22,82  costs  of  suit,  as  dam- 
ages, and  his  costs* 

Exceptions  by  defendant 

a  B.  Harrin^ikm  and  F.  Potter  for  defendant 

J.  B.  Brondey  for  p]ainti£ 
The  opinion  oi  the  court  was  delivered  by 
Bbdfield,  Ch.  J.  Lot  regard  to  the  legality  of  the  levy,  although 
there  might  have  been  some  ground  of  doubt,  as  to  the  proper 
mode  of  making  it  originally,  it  seems  to  as  the  creditor  selected 
the  only  practicable  one.  The  lease-hold  estate  is  not  included 
under  the  general  definition  of  **  real  estate''  in  the  statute  in  re- 
gard to  the  levy  of  executions.  Those  terms,  by  §  20  include 
«nly  such  estates,  as  are  made  subject  to  ibi^  levy  upon  the  land 
itself;  by  §  19*  But  the  <<  rents,  issues,  and  profits  of  real  es- 
tate, leased  for  life  or  years,"  reserving  a  rent,  are  by  §  89 
made  liable  to  be  levied  upon  in  a  particular  mode,  by  compelling 
the  tenant  to  attorn  to  the  creditor,  and  pay  him  the  rents,  until 
they  shall  extinguish  the  debt  and  costs.  And  if  the  rent  is  per- 
petual, and  less  than  the  annual  interest  on  the  execution,  the 
officer  may  endorse  an  amount  equal  to  the  sum  of  which  the  rent  ii^ 

is  the  annual  interest,  satisfied.    And  the  mortgage  of  this  estate,  i 

hj  metes  and  bounds,  as  was  done  in  this  case,  would  seem  to  be 
•nly  an  assignment  of  the  rent,  and  as  a  mortgage  in  this  state  does 
not  confer  a  power  of  sale,  the  mortgagee  oould  only  receive  the 
annual  rent,  and  might  enforce  his  debt  upon  the  other  pieces  of 
land :  so  that  the  mortgage  would  stand  very  much,  as  if  it  had 
been  only  upon  the  other  two  pieces  of  land,  and  this  portion  of 
the  security  had  been  by  a  separate  instrument,  or  even  by  a  pledge 
cf  personal  property.  The  estate  in  the  lease-hold  property  is  sa 
diverse  from  that  in  foe,  that  it  oould  not  be  reduced  readily  to  the 
aame  denomination,  so  as  to  admit  of  a  levy,  upon  an  undivided^ 
XXVI  20 
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portion.  The  mode  of  levy  upon  the  two  kinds  of  estate  is  alto- 
gether dissimilar. 

The  modes  of  leyj  are  as  dissimilar  as  that  upon  real  and  per- 
sonal estate  almost  So  that  there  would  be  almost  the  same  em- 
barrassment in  levying  upon  an  undivided  portion  of  the  equity  of 
redemption,  as  if  the  same  mortgage  had  also  included  bank,  or 
railroad  stock,  or  other  personal  security,  more  or  less  issuing  out 
of  real  estate,  or  altogether  independent  of  all  connection  with  the 
realty.  We  do  not  now  perceive,  how  any  available  levy,  upon  the 
equity  of  redemption,  could  have  been  made,  different  from  the 
one  made. 

II.  In  regard  to  the  mode  of  declaring,  it  no  doubt,  at  onetinie, 
in  the  history  of  the  law,  would  have  been  regarded  insufficient. 
But  since  it  was  determined,  that  giving  another  security,  paying 
the  debt  in  any  other  property,  would  enable  the  surety  to  main- 
tain general  assumpsit,  for  money  paid,  it  must  be  regarded,  as 
quite  indifferent  how  the  surety  extinguishes  the  debt  If  he  do 
it,  in  any  mode,  it  is,  so  far  as  the  principal  is  concerned,  equivo- 
lent  to  the  payment  of  money  for  his  benefit,  and  at  his  request — 
AnsUe  v.  WiUm,  7  Cowen  662.    SandaU  v.  J?tVA,  11  Mass.  498. 

ni.  This  court  have  held,  that  the  surety  may  recover  costs 
which  have  been  incurred,  in  good  faith,  and  the  same  rule  pre- 
vails dsewhere.  Winnj  Admr.  v.  Brooky  5  Bawle  106.  Hayden 
T.  Cahotj  17  Mass.  169.  If  when  a  surety  was  sued,  upon  the 
debt  of  his  principal,  and  was  unable  to  pay  it,  and  the  same  went 
into  judgment,  and  was  levied  upon  his  land,  he  must  lose  all  costs 
recovered,  and  the  expense  of  the  levy,  because,  he  did  not  pay 
the  principal's  debt,  more  promptly,  than  the  debtor  himself  whose 
duty  it  was  to  do  it,  and  save  the  surety  all  trouble,  it  would  cer- 
tainly afford  a  remarkable  instance  of  absurd  refinement,  not  to 
say  refined  absurdity,  and  if  the  debt  may  be  recovered  as  money 
paid,  so  equally  may  the  costs. 

Judgment  affirmed. 
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Ltmak  Fabb  r.  Benjamin  Steyens. 
Book  Aeeouni,    Payment. 

Wbere  the  defendant  bought  of  the  plaintiff  a  yoke  of  oxen  for  $96,00,  and  gave 
the  plaintiff  $5,00  in  money,  and  a  note  which  the  defendant  held  against  N. 
for  $90,00,  payable  to  the  defendant  or  bearer,  in  three  months  from  date,  which 
note  the  defendant  indorsed,  and  the  plaintiff  accepted  and  received  the  same, 
and  N.  having  failed  to  pay  the  note  when  it  became  dne,  the  plaintiff 
commenced  an  action  on  book  account,  to  recover  the  price  of  the  oxen — htld 
— ^that  the  delivery  and  acceptance  of  the  note  and  money  operated  as  payment 
for  the  oxen,  and  thafcjig  action  for  the  price  of  the  oxen,  upon  the  original 
chum,  could  be  sostjBa. 

The  rule  would  be  otherwise,  if  the  note  had  been  received  by  the  plaintiff  as 
payment,  under  any  fraudulent  representations,  as  to  the  solvency  of  the  mak- 
er, or  if  the  note  had  frtmi  some  inherent  vice,  such  at  illegality  of  considera- 
tion, fovgery,  and  the  like,  proved  unavailable ;  as  in  all  such  caaes,  the  vendor 
may  treat  it  as  a  nullity,  ud  sue  on  the  original  indebtedness. 

Book  Account.  Hub  action  came  to  the  county  court  hj 
appeal  from  the  decision  of  a  justice  of  the  peace.  Judgment  to 
account  was  rendered  in  the  county  court,  and  an  auditor  was  ap- 
pdnted,  who  reported  substantially  the  following  facts : 

That  in  the  month  of  January,  1851,  the  defendant  purchased 
of  the  plaintiff  a  yoke  of  oxen,  for  $95,00,  that  he  paid  the  plain- 
tiff $5,00  in  cash  at  the  time  of  the  purchase,  in  part  payment 
for  the  oxen,  and  also,  at  the  same  time,  let  him  have  a  note 
agunstone  J.  E.  Nelson,  dated  January  11, 1851,  for  $90,00,  paya- 
ble in  three  months  from  date  to  the  defendant  or  bearer,  which 
covered  the  balance  of  the  price  of  said  oxen ;  that  said  note  was 
indorsed  by  the  defendant,  Stevens,  and  left  by  him  with  one  Ives, 
at  the  time  of  said  purchase,  who  soon  after  delivered  said  note  to 
the  plaintiff,  and  that  the  same  has  remained  in  his  possession  to 
the  present  time.  That  when  said  note  fell  due,  the  same  was 
not  paid  by  said  Nelson,  and  that  said  Nelson  fiuled  and  became 
insolvent,  about  the  first  of  July,  1851 ;  that  the  defendant  inform- 
ed the  plaintiff  that  he  had  notified  said  Nelson  that  he  had  let 
the  plaintiff  have  said  note,  and  that  the  same  was  the  property 
of  the  plaintiff,  which  notice  was  given  before  said  note  became 
due,  and  that  the  plaintiff  never  called  on  said  Nelson  for  pay- 
ment of  said  note,  nor  took  the  necessary  legal  steps  to'  hold  the 
defendant  as  indorser  of  the  same ;  but  that  soon  after  said  note 
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became  due,  the  plaintiff  notified  the  defendant  that  said  Nelson 
had  not  paid  the  same. 

That  at  the  time  of  the  trade  for  the  oxen,  the  plaintiff  hesita- 
ted about  receiving  the  Nelson  note,  for  the  reason  that  he  knew 
nothing  about  said  Nelson,  or  his  responsibilitj,  and  that  the  de- 
fendant thereupon  said,  if  Nelson  did  not  paj  the  note,  he  would 
pay  it,  and  that  the  plaintiff  replied  that  he  would  take  the  note 
upon  those  terms ;  that  the  defendant  said,  he  would  badk  over  the 
note,  to  which  plaintiff  replied,  that  he  did  not  care  about  that, 
but  defendant  insisted  that  this  was  his  waY  of  doing  business, 
and  said,  he  would  indorse  the  note  and  lea^1l||t  with  said  Ives, 
which  he  did,  as  before  stated.  That  the  contract  of  sale  was 
made  betwixt  the  parties  in  the  highway  near  said  Ives'  house,  in 
Brandon,  while  the  plaintiff  was  sitting  in  his  cutter,  and  he  drove 
on  towards  home  as  the  defendant  went  into  Ives'  house  to  indorse 
the  note.  |b 

That  if,  in  view  of  the  foregoing  facts,  the  court  shall  be  of  the 
opinion  that  the  plaintiff  is  entitled  to  recover,  in  ^e  action  of 
book  account,  for  the  balance  of  the  price  for  the  oxen  sold  defend* 
ant,  and  also,  that  the  delivery  of  said  note,  as  set  forth,  should 
not  be  treated  as  payment  of  said  balance,  then  the  auditor  found 
for  the  plaintiff  to  recover  $  from  the  defendant,  to  balance 
book  accounts  between  the  parties. 

But  if  the  county  court  shall  be  of  opinion,  either  that  the  ac* 
tion  of  book  account  will  not  lie,  or  that  the  receipt  of  said  note 
by  the  plaintiff  was  legally  a  payment  of  said  balance,  then  the 
auditor  found  nothing  due  fix>m  either  party  to  balance  the  book 
accounts,  &c. 

The  County  Court,  April  Term,  1853, — Piekfoikt,  J.,  presid- 
ing,— ^rendered  judgment  on  the  report  for  the  defendant. 

Exceptions  by  plaintiff. 

£.  i\r.  Briggn  for  plaintiff. 

A  note  of  a  third  person  given  for  goods  is  not  a  payment 
therefor,  unless  it  be  expressly  agreed  that  it  shall  be  so  received. 
3  U.  S.  Dig.  121.  7  U.  S.  Dig.  393^4.  8  U.  S.  Dig.  297.  9 
U.  S.  Dig.  359.  Torrey  v.  Baa:ter,  13  Vt  452. 

If  a  note  is  not  treated  as  a  payment,  the  vendor  may  resort 
to  his  original  right  of  action. 
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The  facte  reported  are,  that  defendant  purchased  the  oxen  at 
the  price  of  $95,  and  paid  $5  as  part  payment;  and  defendant  let 
the  phiintiff  have  a  note  against  Nelson,  not  as  a  payment,  for  the 
plaintiff  refused  or  hesitated  to  take  the  note— upon  which  the  de- 
fendant said  he  would  pay  it,  if  Nelson  did  not. 

It  is  evident  that  the  plaintiff  did  not  take  the  note  in  pay- 
ment Nor  did  he  take  the  note  as  indorsee,  but  disdaimed  to 
do  so. 

The  plaintiff  cannot  be  charged  with  laches  in  not  presenting 
ihe  note,  or  in  giving  notice,  as  he  did  not  take  the  note  as  indor- 
see, or  assume  any  obligations  to  look  after  it 

If  he  had  any  duty  to  perform,  he  performed  it  by  giving  no- 
tice to  the  defendant  that  the  note  was  not  paid,  before  the  failure 
of  Nekon ;  and  did  not  look  to  Nelson,  or  call  upon  him  for  it 

Parker  ^  IRchobaiAat  defendant 

L  It  is  insisted  by  the  plaintiff,  that  the  verbal  promise  of  the 
defendant  to  pay  the  note,  if  Nebon  did  not,  entitles  the  plaintiff 
to  the  right  of  maintaining  this  action  for  the  balance  of  the  price 
of  the  oxen,  on  Nelson^s  neglect  to  pay  the  note. 

What  the  effect  of  snch  a  promise  might  have  been,  indepen- 
dent of  other  considerations,  is  wholly  immaterial  bx  view  of  tlie 
&cta  reported  by  the  auditor.  The  note  was  subsequently  indors- 
ed bj  the  defendant,  and  in  that  condition  received  by  the  plain- 
tiff This  indorsement  mcludes  and  supersedes  the  previous  ver- 
bal promise,  and  all  the  rights  and  liabilities  of  indorser  and  in- 
d>r6ee  arise  between  the  parties.  Ctirtii  v.  Ingam^  2  Vt  287. 
MoekinMon  r.  Oicottj  4  Yt  549. 

The  indifference  of  the  plaintiff  in  regard  to  the  defendant's 
** backing  over**  the  note,  can  in  no  wise  affect  the  result  The 
plaintiff's  receiving  the  note  regularly  indorsed,  as  the  defendant 
insisted  he  should,  if  he  received  it  at  all,  imposes  upon  him  the 
obligation  of  receiving  it  under  all  the  restrictions  of  a  technical 
indorsee,  and  the  fault  was  his  own,  if  he  neglected  to  take  the 
neeessary  steps  to  hold  the  defendant  as  indorsee. 

XL  But  it  will  be  seen  that  the  promise  of  defendant  was  not  in 
any  event  to  pay  for  the  oxen  in  any  other  way  than  by  the  note, 
but  it  was  to  pay  the  note  iUelfy  if  Nelson  did  not 

Tlie  promise  to  pay  the  note  was  made  subject  to  a  contingen- 
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cj,  that  mighty  or  might  not  arise,  and  no  right  to  charge  anytkki§ 
on  book  existed  at  the  time,  and  no  contingency  arising  fixun  the 
happening  of  some  future  event,  would  make  the  charge  admifi- 
sible.  Slason  v.  Dixvis  et  oLf  1  AiL  73.  Naton  y.  Crocker,  11 
Vt.  463. 

And  there  is  no  aspect  of  the  case  that  brings  it  within  the  rule 
established  b j  this  court,  giving  a  partj  the  rightjto  charge  a  prom- 
issory note  on  book.  Barlow  y.  Butlery  1  Vt.  146.  Ferrand  v. 
Crogey  3  Vt  326. 

The  opinion  of  the  court  was  delivered  by 

IsHAM ,  J.  The  auditor  has  reported  a  balance  of  account  due 
the  plaintiff,  subject  to  the  question  whether  that  baknce,  upon  the 
facts  reported  by  him,  has  been  paid  or  satisfied*  There  has  not 
been  so  great  disagreement  between  counsel,  as  to  the  law  governing 
the  case,  as  there  has  been  in  relation  to  thp  facts  found  by  the  an* 
ditor ;  and  different  constructions,  in  that  respect,  have  been  giv- 
en to  the  report.  If  any  doubt  existed  as  to  the  facts  in  the  case, 
a  recommitment  would  be  necessary ;  for  it  is  not  within  the  pro- 
vince of  this  court  to  ascertain  and  determine  them.  We  appre- 
hend no  reasonable  doubt  can  exist  on  this  subject  In  the  month 
of  January,  1851,  the  parties  negotiated  for  the  sale  and  purchase 
of  a  yoke  of  oxen.  The  mode  and  manner  of  payment  was  apart 
of  their  mutual  arrangement  The  price  of  the  oxen  was  fixed 
at  $95,  and  payment  for  the  same  was  proposed  in  a  note  against 
one  Nelson,  for  the  sum  of  $90,  payable  to  the  defendant  three 
months  after  date.  The  plaintiff  then  agreed,  that  if  Nelson  did 
not  pay  the  note  he  would,  and  proposed  to  give  his  liability  there- 
on by  indorsing  the  note ;  and  insisted,  if  his  liability  was  re- 
quired, that  it  should  be  given  in  that  way.  In  that  manner,  the  lia- 
bility of  the  defendant  was  finally  given.  The  note  was  indorsed 
by  him,  and  accepted  and  received  by  the  plaintiff.  These  fSacts 
we  must  consider  as  found  in  the  case ;  and  from  them  it  is  evi- 
dent that  the  indorsement  of  the  note  was  assented  to  by  the 
plaintiff,  as  the  manner  in  which  he  was  to  have  the  liability  of 
the  defendant;  and  on  which  the  plaintiff  expressed  his  willing- 
ness to  receive  the  note,  with  the  five  dollars  in  money,  in  pay- 
ment for  the  oxen.  On  these  facts,  there  can  be  no  doubt,  but 
that  the  acceptance  of  the  note  and  money  operated  as  payment 
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tor  the  oxen ;  and  diat  no  action  for  tke  price  of  the  oxen,  or  up- 
on the  original  daim,  can  be  sustained.  The  remedj  of  the 
party  is  to  be  had  upon  the  defendant's  indorsement  of  the  note, 
or  his  gnaranty,  whatever  maj  be  the  form  in  which  his  liability 
on  the  note  is  given.  This  principle  applies  in  all  cases  where 
payments  of  this  character  are  made  upon  a  claim  which  arose 
at  the  time  of  payment ;  and  where,  as  in  this  case,  it  appears 
that  the  acceptance  of  the  note,  was  a  matter  insisted  upon  as  one  of 
the  terms  or  conditions  of  the  purchase.  Wiseman  v.  L^pnan^  6 
Mass.  286.        «     •»' 

In  Hutching  v.  OUnUtj  4  Yt.  549,  it  was  ruled  "  that  a  promis- 
^  sory  note  given  and  received  in  payment  of  an  lyilecedent  debt, 
'^  b  a  bar  to  an  action  on  that  account,  whether  the  note  be  paid 
^  or  not ;  and  if  a  person  accept  a  note  in  satisfaction  of  his  debt, 
*^  he  is  paid  by  his  own  agreement,  and  cannot  sue  for  his  original 
^  debt,  if  there  be  no  fraud  or  deception  in  giving  the  note," — and 
surely,  the  force  of  thia  principle  is  not  abated,  where  property 
purchased  is  paid  for  at  the  time,  by  a  note  of  a  third  person,  in- 
dorsed by  the  purchaser,  which  the  vendor  agreed  to  receive  in 
payment  The  rule  would  be  otherwise  if  the  note  was  received 
as  payment  under  any  fraudulent  representations,  as  to  the  sol- 
vency of  the  maker ;  4  Vt.  549,— or  if  the  note  proved  unavail- 
able, from  some  inherent  vice  ;  as  illegality  of  consideration,  for- 
gery, and  the  like.  In  all  these  cases,  if  the  defect  was  known  to 
the  debtor,  and  unknown  to  the  creditor,  the  traftsfer  of  the  note 
will  not  operate  as  payment,  but  the  creditor  or  vendor,  may  treat 
it  as  a  nulity,  and  sue  on  the  original  indebtedness.  Oilman  v. 
Peek,  11  Vt.  516.     15  Mass.  75. 

In  the  cases  of  Heald  v.  Warren,  22  Vt  413,  Tracy  v.  Pearl, 
20  Vt  163,  it  was  held,  that  where  an  order  or  draft  was  drawn 
by  die  debtor  on  a  third  person  to  pay  a  given  amount  to  the 
creditor,  that  such  draft  would  not  operate  as  payment,  when  it 
was  drawn  without  funds  in  the  hands  of  the  drawee,  or  if  it  was 
done,  as  a  mere  matter  of  accommodation,  such  a  draft  will  not 
merge  the  original  claim  ^  foffihe  l^st  reason  in  the  world,  the 
parties  did  not  so  intend  it"  The  giving  of  such  a  draft,  will  be 
treated  as  a  fraud.    2    Smith's  Lead.  Cas.  55,  (note.) 

There  is  no  pretence  in  this  case,  but  that  the  note  transferred 
to  the  plaintiff,  was  justly  due ;  that  the  maker  at  that  time  was 


«04  BUTLAND  COUNTY, 

LKnooln  «.  ThralL 

sohrent ;  and  that  no  frau^-was  practised  by  the  defendant,  to  iii» 
dace  the  plaintiff  to  take  the  note.  But  on  the  contrary,  it  is  ex* 
pressly  stated,  that  on  the  defendant's  giving  his  personal  liability 
to  pay  the  note,  and  in  the  mode  it  was  given,  the  plaintiff  agreed 
to  take  the  note  in  payment.  Under  these  drcomstanoes,  the  de« 
livery  and  indorsment  of  the  note  was  a  mei^er  of  the  original 
daim  for  the  oxen,  and  the  remedy  of  the  plaintiff  is  npon  the 
note  against  the  maker,  or  upon  the  indorsement  against  the  de- 
fendant 

Whether  the  plaintiff  has  made  the  note  hk  oiAi,  as  against  Uie 
indorsor,  by  any  neglect  to  pursue  the  maker,  we  are  not  called 
npon  to  decid%as  we  are  satisfied  the  action  on  book  cannot  be 
sustained,  for  the  price  of  the  oxen. 

The  judgment  of  the  County  Court  is  affirmed. 


Daniel  Lincoli?  v.  Beitbkh  B.  Thball. 
The  plea  of  Puis  Darrein  Coniinuancey  its  effect  S^e. 

The  plea  of  puU  darrein  ctmUfmance^  in  its  legal  effect,  is  a  iraiver  of  all  preTi- 
008  pleas,  and  the  cause  <^  action  on  the  record,  stands  admitted  to  the  sam* 
extent,  as  it  wonli^haye  been,  if  no  defence  had  been  urged  other  than  that  set 
up  in  the  plea  itself;  such  a  plea,  in  fact,  strikes  from  the  record,  bj  operation 
of  law,  all  previous  pleas,  and  eTerything  stands  confessed,  except  the  special 
matter  contested  by  the  plea. 

And  the  fact,  that  a  plea  of  the  gtmercA  tsme  -ras  filed  with  the  plea  of  ptnsdt»r^ 
rein  contimumcej  will  not  effect  the  rights  of  the  parties. 

The  plea  ofpuU  darrein  con^uonce,  in  the  present  ease,  goes  to  the  plaintiff's 
right  of  action —  Quaere— Whether  the  mle  would  not  have  been  different,  if  it 
had  simply  effected  the  plaintiff's  remedy. 

Assumpsit,  on  a  promissory  note  payable  in  installments,  to 
recover  the  first  payment  specified  )l  said  note. 

At  the  September  Term,  1851,  of  the  comity  court,  the  defend-^ 
ant  pleaded  the  general  issue,  and  also  an  independent  plea  of  puit 
darrein  continuance,  in  hscc  to  the  suit  The  court  overmled  the 
last  mentioned  plea,  and  the  defendant  reyiewed. 
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At  the  September  Termy  l852y-r-PittPOiMT,  J.,  presiding, — ^ihe 
eaiiBe  was  tried  upon  demartr  to  said  last  named  plea,  4iid  the 
ooort  adjudged  said  plea  insnffioieiit^  and  the  cause  was  continued 
to  the  April  Term,  1858,  of  said  court  And  at  said  April  Temiy 
on  trial  of  the  general  issue,  the  plaintiff  insisted,  that  he  was  en- 
titled  to  a  judgment,  in  his  favor,  in  diief,  in  said  cause,  and  that 
the  judgment  against  the  defendant  upon  said  plea  precluded  him 
from  making  further  defence  in  said  cause ;  and  that  said  plea 
jm»  darrein  coniinuanee  was  a  waiyer,  on  his  part  of  all  other 
pleas  or  defence.    - 

The  court  refused  so  to  rule,  and  the  plaintiff  thereupon  became 
non-suit,  under  a  rule  that  he  have  leave  to  move  lo  set  the  same 
aside,  and  for  a  new  trial,  if  the  eout  erred  in  the  ruling  afore- 
said. 

The  record  of  the  county  courts  which  was  made  part  of  the 
bill  of  exceptions,  was  as  follows : 

"Entered  in  court  April  Term,  1850. 

Verdict  for  defendant,  and  Beview  by  plaintiff  April  Term, 
19IL 

Jurj  not  agreed— Continued-'Plea  pui$  darrein  continuance 
filed  18th  Sept— September  Term,  1851. 

Judgment  for  plaintiff— Review  by  defendant  April  TenA,  1852, 

Judgment  that  plea  in  bar  is  insufficient,  September  Term,  1852. 

Non-suit,  with  leave  to  set  asid^— Exceptions  ^  plaintiff  April 
Term,  1853.'* 

The  plaintiff  having  made  the  motion  aforesaid,  the  court  over- 
nled  the  same. 

Exceptions  by  plaintiff 

Parker  ^  Nichobon  mi  M.  (?.  JE^erfi  for  plaintiff. 

A  plea  ^puis  darrien  continuance^  is  a  waiver  of  all  previous 
pleas,  and  no  advantage  can  afterwards  be  taken  of  them.  1  Chit* 
tfs  Plead.  658.  Cuher  v.  Barney,  U  Wend.  161.  MnibaU  v. 
Buntingion,  10  Wend.  675.  Wehb  v.  Stede,  18  N.  N.  230.  Spaf^ 
ford  V.  Woodruff,  2  McLean  191.  Scott  v.  Brokan,  6  Blackf. 
241.  Den  v.  SauderUn,  3  Harr.  426.  Saddler  v.  Fieher^  3  Aku 
200.  jR«nn6rv.ifaf«M»l  Wheaton215.  lSalk.168.  2Stra. 
1105.     1  Marsh.  70,  780.    5  Taunt  333. 
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I.  Xhe  claims  of  the  plaintiff^  in  this  matter,  rest  solelj  upon 
the  most  subtle  technicality,  and  are  entitled  to  no  &vor. 

This  plea,  however  it  maj  be  drawn,  filed  or  entitled,  is  not  a 
plea  "pui8  darrein  eaniinwmce.**  It  is  a  special  plea,  pleaded  to 
the  Jurther  maintainance  of  the  suit,  and  for  which  there  are  au- 
thorities and  precedents. 

The  distinction  between  these  pleas,  runs  through  the  books. 
If  matters  of  defence  arise  <ifter  suit  is  brought^  ^*  but  before  pieOf 
it  is  to  be  pleaded  as  to  the  further  maintainance  Kf  the  suit." 

If  '^  after  plea  pleaded  and  before  repHcaHoriy  or  after  issue  Join-' 
edit  is  puis  dhrrein  condnuanee/'  1  Chitt/s  Plead.  695*6.  20 
Johns.  414.    7  Johns.  198,  note  and  cases  cited.    4  East  502. 

This  plea  was  not  filed  after  anj  other  plea  had  been,  but  this 
and  the  general  issues  were  filed  in  one  paper,  at  the  same  time. 

n.  The  text  or  dicta  upon  which  the  plaintiff  relies  is  hardly 
sustained  bj  the  adjudged  cases  to  which  it  refers.  The  first  case 
in  which  this  plea  is  said  to  be  a  waiver  of  the  former  pleas  is  in 
1  Ld.  Batmond  693;  and  for  authority  in  this  case,  the  court 
refer  to  the  opinion  of  Ch.  J.  Holt,  in  a  case  in  Moore  871,  where 
it  is  only  decided  that  the  plea,|n<i«  darrein  continuance  cannot  be 
pleaded  after  a  demurrer j  which  docfrine  has  long  since  exploded* 
Whenever  since,  this  point  has  been  raised,  it  has  been  by  mere 
dicta  of  the  ju4ge ;  and  no  adjudged  case,  it  is  beUeved,  can  be 
found  in  which  that  principle  has  been  distinctly  recognized. 

In  principle  the  plea  puis  darrein  continuance  is  not  different 
from  any  other  pleading  or  defence,  except  as  to  the  time  when 
the  defence,  so  to  be  pleaded,  arises.  Paris  y.  Salkeld^  2  Wilson 
138. 

The  dicta  relied  upon  presupposes  that  the  defence  so  arising 
must  be  an  absolute  unquestionable  perfect  defence  ;  and  that  the 
party  brings  it  to  the  notice  of  the  court,  and  seeks  their  opinion 
whether  it  be  such  defence  or  not,,  under  the  penalty  of  forfeiting 
all,  if  he  has  misjudged.  i 

Such  is  not  the  poUcy  of  the  law  of  pleading  in  modem  times, 
when  the  party  is  permitted  to  plead  double,  or  any  number  of 
special  matters  of  defence.  And  this  view  seems  inconsistent 
with  the  language  of  the  books,  when  we  read,  that  ^  wlienever 
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ofey  matter  of  defence  **  &c  shall  so  adse  icc^  the  party  may  so 
plead,  &c     1  Chitt/s  Plead  696. 

It  fully  appears  from  the  record  in  this  case,  that  neither  party 
apprehended  the  law,  as  now  claimed  by  the  plaintiff,  till  in  the 
midst  of  a  jury  trial ;  the  court,  unless  impelled  by  inflexible  prin- 
ciples of  law,  should  not  sacrifice  the  cause  for  the  technical  error, 
(if  there  is  one,)  conmiitted  by  thd  defendant :  but  if  necessary 
permit  the  defendant  to  withdraw  the  plea,  and  take  a  trial  upon 
the  general  issue,  or  render  such  judgment  as  will  upon  the  whob 
record  best  subserve  the  ends  of  justice,  disregarding  technical 
errors.    4  East  502. 

The  opinion  of  the  court  was  delivered  by 

Bennett,  J.  This  case  stood  upon  the  general  issue,  and  at 
the  September  Term,  1851,  a  special  plea  of  puis  darrien  cantin^ 
nance  was  filed,  which  upon  demurrer  was  held  bad ;  and  the 
question  now  is,  whether  the  plaintiff  thereupon  became  entitled 
to  a  final  judgment  against  the  defendant,  notwithstanding  the 
plea  of  the  general  issue.  From  the  record  of  the  county  court, 
which  is  a  part  of  the  bill  of  exceptions,  it  appears  there  had  been 
one  jury  trial,  and  a  verdict  for  the  defendant,  before  this  plea 
was  filed ;  and  now  the  plaintiff  claims  he  should  have  judgment 
for  his  demand.  We  think  a  plea  of  this  description  is  in  legal 
effect  a  waiver  of  all  previous  pleas,  the  cause  of  action  on  the 
record  stands  admitted  to  the  same  extent,  as  it  would  have  been, 
if  no  defence  had  been  urged,  other  than  that  set  up  in  the  plea  of 
puis  darrein  continuance  ;  and  the  effect  of  such  a  plea  is  to  strike 
fifom  the  record,  by  operation  of  law,  aU  previous  pleas,  and  every- 
thing stands  confessed,  except  the  special  matter  contested  by  the 
plea.  This  is  fully  established  by  the  cases  cited  in  argument. 
The  principle  is,  that  the  defendant  has  only  a  qualified  right  to 
AvaO  himself  of  matter  to  be  contested  by  means  of  a  plea,  puis 
darrein  continuance  ;  and  to  av^  himself  of  such  matter,  he  is 
required  to  yield  up  the  cause,  in  all  other  respects. 

It  is  now  said  in  argument  that  this  plea,  though  in  form  a  plea, 
psus  darrein  continuance^  still  in  legal  effect  it  is  but  a  plea  in  bar 
simply  of  a  further  maintenance  of  the  action,  and  that  the  court 
should  so  treat  it;  but  we  think  not.    The  case  at  the  previous 
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term  before  this  plea  was^  filed  had  been  at  isstie,  and  tried  and  a 
verdict  for  the  defendant 

The  hcty  that  the  defendant,  when  he  filed  this  special  plea, 
filed  anew  the  general  issue  should  not  effect  the  rights  of  the  par^ 
ties.    It  was  none  the  less  a  waiver  of  all  other  defences. 

The  plea  in  this  case  goes  to  the  plaintiff's  right  of  action ;  and 
does  not  simplj  affect  the  remedj.  If  it  simply  affected  the  rem* 
edjf  the  case  might  merit  a  different  consideration. 

The  result  is,  the  judgment  of  the  county  court  is  reversed,  and 
the  rule  for  setting  aside  the  non-suit  is  made  abedute,  and  the 
case  remanded  to  the  county  court 


Habvet  Paris  v.  Obsok  G.  Hulett. 

Principal  ^  Surety.    Faredoiurej  hy  hill  in  Chancery  or  hy  J^eel-- 
mentj  ite  effect  upon  Mortgage  nctes. 

It  is  BeUled  law  in  this  state,  that  a  decree  in  chancery,  and  an  expiration  of  the 
time  of  redemption,  and  a  poasession  taken  nnder  the  decree,  operates  as  a  sat- 
isflustlon  of  the  mortgage  notes,  if  the  property  is  adequate  (br  that  pmpoee, 
•ad  if  not  adeqnaite,  it  operates  as  a  payment^pn)  (onto. 

And  the  effect  of  a  decree  of  foreclosure  is  the  same,  whether  obtained  npon  a 
biU  in  chancery,  or  in  an  action  of  qjootment 

Where  the  surety  on  a  note  takes  a  mortgage  from  the  principal  debtor,  condi- 
tioned that  he  wiU  pay  the  note,  and  save  the  surety  harmless,  a  trast  is  tfaer^ 
by  created,  and  also  an  equitable  Utn  on  the  lands  for  the  benefit  of  the  credit- 
or,  and  the  sorat^  aa  mortgagee,  holds  the  property  subject  to  such  fnul,  and 
equity  will  compel  him  to  give  the  creditor  the  benefit  of  such  fien,  tot  the  ae* 
curity  and  payment  of  his  debt;  and  if  the  surety  voluntarily  assigns  the  mort- 
gage for  this  purpose,  the  efibot  will  be  the  same,  as  if  the  assignment  had 
been  made  under  a  decree  in  chancery. 

The  case  of  LowUy.  Lelandj  8  Vt.  581,  considered  and  affirmed;  and  Strong  t. 
Btrmffy  2  Aiken  878,  modified  and  overruled  so  far  as  It  oonflictB  hi  principle  wifli 
the  doctrine  held  in  LoveU  v.  Ldand. 

AssuHPsrr  on  a  promissory  note.  Plea,  the  general  issue,  and 
trial  by  the  courts  April  Term,  1858, — Piekpoikt,  J.,  presid- 
ing. 
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On  the  trial,  the  plaintiff  introdnoed  in  eTidenoe,  the  note  de- 
clared on,  which  was  signed  by  one  E.  F.  Clark,  Orson  G.  Hulett, 
the  defendant,  and  one  Rich  Weeks. 

The  defendant  then  offered  testimony  for  the  purpose  of  show- 
ing that  this  note  was  the  proper  debt  of  the  said  E.  F.  Clark  to 
pay,  the  defendant  and  said  Weeks  being  sureties  only.  That  pre- 
Yioiis  to  this  note  being  given,  said  Clark  had  mortgaged  certain 
premises  in  Pawlet  to  one  Isaac  McDaniels,  to  secnre  the  pay- 
ment of  about  $1400,  and  had  subsequently  mortgaged  the  same, 
with  other  premises  to  the  said  Weeks,  to  secure  certain  liabilities 
said  Weeks  was  under  for  said  Clark,  all  of  which  had  been  dis- 
duiiged,  except  his  liability  on  the  note  in  suit 

That  subsequent  to  the  giving  of  this  note,  by  an  arrangement 
between  said  Weeks,  the  plaintiff,  and  the  defendant,  the  said 
Weeks  assigned  and  transferred  his  mortgage  from  said  Clark  to 
the  plaintiff,  to  secure  the  payment  of  the  note,  upon  which  this 
suit  was  brought.  That  about  the  same  time,  the  plaintiff  pur- 
chased of  said  Isaac  McDaniels,  and  became  the  owner  of  the 
mortgage  fix)m  said  Clark  to  said  McDaniels,  upon  which  he  com- 
menced a  bill  of  foreclosure  in  the  name  of  McDaniels  against 
Clark,  and  at  the  September  Term,  1851,  of  the  court  of  chan- 
cery, obtained  a  decree  of  foreclosure,  to  expire  on  the  27th  day 
of  August,  1852.  That  at  the  April  Term,  of  the  Rutland  county 
court,  1852,  the  plaintiff  brought  his  action  of  ejectment  against 
said  £•  F.  Clark,  founded  on  and  for  recovery  of  premises, 
described  in  the  mortgage  from  said  Clark  to  said  Weeks,  and  ob- 
tained a  judgment,  after  the  rendition  of  which,  the  said  Gark  in- 
terposed his  motion  to  redeem,  and  the  amount  due  on  the  note  in 
this  suit  was  computed  and  reported  as  the  amount  due  to  the 
plaintifl^  in  that  suit,  and  the  time  of  redemption  limited  to  the 
15th  of  May,  1852 ;  at  the  expiration  of  which  time  the  plaintiff  took 
out  a  writ  of  possession,  and  the  said  sum,  not  having  been  paid, 
the  plaintiff  took  possession  of  the  said  premises ;  and  that,  on 
the  27th  day  of  August,  the  decree  of  foreclosure  on  the  first 
mortgage  became  absolute  by  the  neglect  of  Clark  to  pay  the 
amount  therem  decreed ;  and  that  the  value  of  the  premises  thus 
recovered,  was  more  than  sufficient  to  pay  the  amount  due  on  said 
mortgages  and  this  note. 
To  this  testimony  the  plaintiff  objected,  and  the  court  excluded 
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the  same,  and  rendered  judgment  for  the  plaintiff,  for  the  amount 
of  the  note. 

To  all  which  the  defendant  excepted. 

G,  i.  WiUiams  and  J.  B.  Brondeyiot  defendant 

The  value  of  the  property  above  previous  incumbrances  is 
more  than  enough  to  pay  this  note.  Is  the  plaintiff  accountable 
for  its  value  in  or  towards  the  satisfaction  of  his  debt  ? 

Had  the  property  been  mortgaged  by  Clark  to  the  plaintiff  di- 
rectly to  secure  this  note,  and  the  plaintiff  possessed  himself  of  it 
as  he  has  done,  there  could,  we  apprehend,  be  no  question  as  to 
the  obligation  of  the  plaintiff  to  account  for  it  at  its  value.  Zov- 
eU  V.  LeUmd^  3  Vt.  581. 

The  whole  transaction  was  such  as  to  place  the  plaintiff  in  the 
same  situation  as  to  his  liability  to  account,  as  he  would  have  been 
in,  had  the  mortgage  been  to  him  directly.  At  the  time  of  trans* 
ferring  the  mortgage  to  the  plaintiff.  Weeks  held  it  for  the  secu- 
rity of  his  liability  on  this  note  alone.  The  defendant  as  his  co- 
surety had  an  equal  equitable  interest  in  it  with  him. 

The  plaintiff  was  entitled  in  equity  to  the  benefit  of  this  secu- 
rity for  the  payment  of  his  note.  Maure  v.  Harrison^  1  Eq.  Cases 
Abr.  93.    Eastman  v.  Foster^  8  Metcalf,  20. 

This  the  plaintiff  might  have  availed  himself  of  or  not  as  he 
chose.  He  did  do  so,  and  by  an  arrangement  between  all  the 
parties  interested  in  the  security,  he  accepted  a  transfer  of  it,  and 
adopted  it  as  his  own,  foreclosed  the  mortgage  in  his  own  name, 
and  this  property  is  sufficient  to  pay  his  debt 

Clark  has  no  claim  upon  the  property,  he  having  been  foreclos- 
ed. The  defendant  and  Weeks  have  no  claim  upon  it,  the  debt 
upon  which  they  are  liable  having  been  paid  with  it,  as  the  prop- 
erty of  their  principaL 

The  property  then  is  wholly  and  absolutely  the  plaintiff's,  and 
shall  he  be  permitted  to  collect  its  value  again  from  this  defend- 
ant ?  If  he  cannot  collect  the  note  of  Clark,  the  principal,  he 
surely  cannot  of  the  defendant,  who  is  merely  Clark's  surety. 

J^.  Pmer  and  Edgerton  4r  ^Hen  for  plaintiff. 
I.  When  a  mortgagee  brings  an  action  of  ejectment  to  recover 
possession  of  mortgaged  premises,  and  the  defendant  applies  for 
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time  to  redeem,  and  doe8  not  redeem,  the  debt  secured  by  tlie 
mortgage  is  not  thereby  discharged.  Stnmg  v.  Strong^  2  Aik« 
373. 

There  is  a  difference  between  a  foredosnre  at  law  and  in  chan- 
cery,   iott^  V.  ZefoiM?,  3  Vt  581. 

IL  In  this  case  the  foreclosure  of  the  mortgage  assigned  by 
Weeks  to  the  plaintiff  was  for  the  benefit  of  Weeks,  the  plaintiff 
holding  the  same  as  collateral  security  for  the  payment  of  thenoto 
in  this  suit  The  plainUff  is  under  obligation  to  re-assign  the 
premises  to  Weeks,  if  he  recovers  the  amount  of  the  note  in  this 
suit.  The  plaintiff  has  not  foreclosed  the  equity  of  redemption  of 
Weeks  in  the  premises.  Weeks  and  the  plaintiff  stand  in  the  re- 
lation of  mortgagor  and  mortgagee,  with  respect  to  the  premises  in 
question.  6  Vt.  448.  Brayton  163.  9  Vt.  276.  13  Vt  341. 
1  Paige  Ch.  R.  48. 

The  opinion  of  the  court  was  deliyered  by 

Beknett,  J.  Whatever  may  have  been  the  previous  opinion, 
the  case  of  LovM  v.  Zeland,  3  Yt.  581,  settled  ^e  doctrine  that 
a  decree  in  chancery  and  an  expiration  of  the  time  of  redemption, 
and  possession  taken  under  the  decree,  operated  as  a  satisfaction 
of  the  mortgage  notes,  if  the  property  was  adequate  for  that  pur- 
pose :  and  if  not,  pro  tcmto.  But  it  is  now  claimed  that  the 
principle  adopted  in  the  case  of  LovtU  v.  Zelcmd,  should  be  con- 
fined to  cases  where  the  decree  of  foreclosure  is  had  in  the  court 
of  chancery,  that  the  case  of  Zovett  v.  Leland  may  stand  consist- 
»tly  with  the  case  of  Strang  v.  iSkrong^  2  Aik.  373.  But 
it  may  be  remarked,  that  the  case  in  Aiken  is  not  put  upon  any 
peculiar  distinction  of  the  effect  of  a  decree  of  foreclosure,  wheth- 
er made  in  a  court  of  chancery  or  in  a  court  of  law,  in  an  action 
of  ejectment.  The  court  evidently  went  upon  the  ground,  that  as 
a  general  principle  a  foreclosure  of  the  equity  of  redemption  was 
not  a  satisfaction  of  the  mortgage  debt,  unless  the  mortgagee 
elected  to  treat  it  as  such. 

But  this  was  not  the  principle  point  in  the  cause,  and  was  evi- 
dently passed  off  without  very  full  consideration. 

We  apprehend,  that  in  principle  the  cases  are  opposed ;  and 
that  there  is  no  good  ground  for  a  distinction  between  them ;  and 
for  one,  I  think,  it  is  as  well  to  overrule  a  case,  if  found  to  be  un- 
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sound,  directlj,  as  to  do  it  indirectly.    The  effect  of  a  decree  of 
'ibredosure  must  be  the  same,  whether  obtained  upon  a  bill  in 
chancerj:,  or  in  an  action  of  ejectment. 

The  only  reason  which  occurs  to  me,  tliat  can  be  assigned  for  a 
distinction  is,  that  in  one  case  the  primary  object  of  the  proceed- 
ing is  to  cut  off  the  equity  of  redemption,  and  in  the  other  to  get 
possession  of  the  mortgaged  premises.  But  if  the  mortgagee 
elects  to  sue  in  ejectment,  he  knows  that  he  gives  to  the  mortgag- 
or an  election  to  surrender  up  the  possession  upon  the  recovery 
in  ejectment,  or  to  come  in  with  his  motion  to  redeem,  and  there- 
by suspend  the  writ  of  possession ;  and  in  such  case  the  statute 
enacts,  if  he  does  not  pay  the  sum  found  due,  by  the  time  fixed 
by  the  court,  his  equity  of  redemption  shall  be  foreclosed.  If  the 
mortgagee  in  either  case  should  abstain  from  going  into  possession 
the  mortgage  debt  would,  no  doubt,  not  be  satisfied. 

But  in  the  present  case  possession  followed  the  foreclosure,  and 
we  are  to  take  it  on  this  biQ  of  exceptions,  that  the  property  was 
ample  to  satisfy  the  debt 

But  it  has  been  said,  that  as  the  mortgage  was  given  by  Clark 
to  Weeks  to  indemnify  hun  for  signing  this  note,  as  one  of  the  co- 
sureties with  the  defendant,  and  by  Weeks  assigned  to  the  plaintifi^, 
and  the  action  of  ejectment  brought  by  the  plaintiff,  as  assignee 
of  the  mortgage,  the  principle  will  not  apply,  however  it  might  be 
in  other  cases.  We  think  that  when  this  mortgage  was  executed 
by  the  principal  debtor  to  one  of  the  coHSureties  on  the  note,  con- 
ditioned that  he  would  pay  the  note  and  save  the  surety  harmless, 
a  trust  was  thereby  created,  and  also  an  equitable  lien  on  the 
lands  for  the  benefit  of  the  plaintiff,  and  that  the  surety  as  mort- 
gagee held  the  property  subject  to  such  trust,  and  that  he  might 
in  equity  be  compelled  to  give  the  plaintiff  the  benefit  of  such 
Ken  for  the  security  and  payment  of  his  debt;  and  if  the  mort- 
gagee has  voluntarily  done  what  he  might  be  compelled  to  do,  the 
plaintiff  most  certainly  should  have  the  same  benefit  from  the  act, 
that  he  could  have  had  if  the  assignment  had  been  made  under  a 
decree  in  chancery. 

That  the  plaintiff  had  9uch  an  eqtdiabie  Hen  on  the  mortgaged 
premises,  is  too  well  settled  to  need  authority.  The  case  cited 
from  the  8th  6£  Metcalf  p.  20,  is  directly  in  point  As  this  equit- 
able Hen  was  to  secure  the  payment  of  the  note  from  the  princi* 
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pal,  the  amount  dae  on  the  note  was  the  sum  which  the  principal 
debtor  was  bound  to  paj  before  the  lands  could  be  released 
from  the  mortgage ;  and  this  note  has  been  in  legal  effect  paid  hy 
the  principal,  by  means  of  the  mortgage  property,  and  the  surety 
must  of  course  be  discharged. 

Judgment  of  the  County  Court  is  rerersed. 


Dahiel  Taylob  &  Others  v.  Rutland,  Mendoh  &  Other 

Towns. 

Petitiam  to  take  the  franekise  of  a  Tkimpihe  Cb.    Suh  of  c^ 
parttanment,  when  %i  is  i»  several  toww. 

In  ipportioDfaig  the  ezpenM  of  making  a  tunpikA,  oader  the  prvwUkum  of  tbB 
statnte  a  free  road,  where  the  same  is  in  Beveral  towns,  it  is  the  value  of  the 
franchise  lying  in  the  seyeral  towns,  which  should  be  the  governing  mle  in  the 
ai^ortionment 

Petition  under  the  statute,  (Oomp.  Stat  174,  Chap.  22  f  68 
and  69,)  for  taking  the  franchise  of  a  oertain  Turnpike  compan j 
Ijing  partly  in  Rutland  and  several  other  towns.  The  facts  and 
Ihe  questiona  raised  and  passed  upon,  sufficiently  appear  in  the' 
opinion  of  the  court,  which  was  delivered  by  Chief  Justice 
Bedfield. 

<JL  L.  WtUimms  for  petitioners. 

W.  H.  Smkh  for  Rutland. 

Bt  the  Cocrt,  Redfield,  Ch.  J/— This  is  a  proceeding  by 
petition  to  take  the  franchise  of  a  Turnpike  company  lying  partly 
in  all  the  towns,  but  very  unequally,  and  much  less  in  Rutland, 
tkam,  in  the  other  towns.  The  oommittee  have  appraised  the  fraa* 
cliise,  at  a  sum,  which  seems  to  be  satisfactory  to  all  concerned. 
The  only  question  made  is,  in  regard  to  the  rule  of  apportionment 
taomag  the  several  towns.  The  statute  allowing  the  franchise  to 
xxvt  21 
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be  taken  is  not  epeclfied,  as  to  the  mode  of  apportionment  of  dam- 
ages, between  different  towns.  The  statute,  (Comp.  Stat  174, 
Chap.  22  §  63,)  provides,  that  the  franchise  may  be  taken,  the 
same  as  other  estate  in  lands,  ''and  the  same  rules  shall  be  observ- 
ed, in  making  compensation,  as  are  now  granted,  and  provided,  in 
other  cases."  The  conmiittee  saj,  ^  that  in  making  the  apportion- 
ment, they  had  reference  to  the  benefit  to  be  derived  to  said  towns, 
by  the  establishment  of  said  highway,  and  adopted,  as  a  general 
basis  of  the  apportionment  the  respective  grand  lists  of  said  towns, 
believing,  that  tliis  afforded,  as  equitable  an  apportionment,  as  could 
be  adopted,  to  meet  the  views,  and  opinions,  of  the  committee."* 

This  may  indeed  be  very  obviously  proper;  but  the  inference 
is  not  as  natural  a  one  as  could  be  desired.  If  the  purpose  of  the 
committee  had  been  to  apportion  the  burden  according  to  the  abil- 
ity of  the  several  towns,  the  course  taken  is  a  very  intelligible  one. 
For  there  is  an  apparent  connexion  between  the  premises  and  the 
conclusion.  But  how  there  is  any  general  connexion,  between 
the  grand  list  of  several  towns,  and  the  benefit  to  arise  to  such 
towns,  by  converting  a  turnpike  into  a  free  road,  is  certainly  not 
very  obvious.  And  although  it  may  be  true,  that  in  this  instance 
they  happen  to  coincide,  the  coincidence  must  be  regarded,  as 
rather  fortuitous,  than  necessary,  or  natural,  as  it  seems  to  us* 

As  there  is  then  no  connexion,  between  the  benefit  to  the  towns 
and  the  amount  of  the  grand  lists  of  such  towns  respectively,  we 
think  such  a  false  basis  of  apportionment  should  be  stricken  oat 
of  the  report,  lest  it  might  hereafter  be  drawn  in  as  a  rule  of  ap- 
portionment, fixed  by  this  court 

It  seems  to  us,  that  it  is  the  value  of  the  franchise,  lying  in  the 
several  toAvns,  rather  than  the  benefit  to  be  derived,  by  the  towns, 
from  making  the  turnpike  a  free  s-oad,  which  should  be  the  govern- 
ing rule  in  the  apportionment.  The  benefit  here  spoken  of  is  not, 
we  suppose,  a  corporate  benefit  For  in  that  sense  the  thing  is 
more  a  burden,  than  a  benefit  But  it  is  probably  meant,  a  bene- 
fit to  the  inhabitants  and  to  the  business  by  the  use.  And  hence 
there  may  be  an  evident  coincidence,  between  the  value  of  that 
portion  of  tlie  franchise,  in  a  town,  and  the  relative  benefit  to  the 
town,  but  being  merely  accidental,  the  case  should  rather  be  left 
to  stand  upon  the  value  of  the  franchise. 

And  hence  it  is  sufficiently  obvious,  that  the  rule  proposed  bj 
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the  town  of  Rutland,  to  appraise  according  to  the  length  of  way, 
is  not  a  just  one.  It  is  apparent,  that  the  portion  of  the  road,  near  a 
populoos  town,  most  be  far  more  yalaable,  than  one  in  a  remote 
mountain  district,  of  the  same  length.  So  that,  in  fact,  the  actual 
value  of  the  iraachise,  in  the  several  towns,  may  come  at  very 
much  the  same,  as  the  present  apportionment.  But  we  think  the 
case  should  be  recommitted,  to  the  committee,  to  apportion  the 
franchise,  according  to  the  value  of  the  portions,  lying  in  the  re- 
spective towns. 
Report  set  aside  and  recommitted  for  a  new  apportionment.. 
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Isaac  M cDanibls  t;.  George  W.  Bobinsok. 

The  lAcibUUy  of  £mkeq>er$.  What  constitutes  the  relation  of 
Guest.  The  extent  of  the  ResponsiKUty  of  Ta»ernkeepen  for 
goods  stolen  or  last. 

The  relation  of  gnest »  created  by  a  penon's  patting  bis  hone  at  an  imiy  and  it 
will  be  extended  to  all  his  goods  left  at  the  inn  by  Us  taking  a  room,  and  tak- 
ing some  of  Mb  meals  at  the  inn,  and  lodging  Aere  a  portion^of  the  time. 

Therefore,  it  is  not  neoeasaiy  that  the  traveler  shonld  take  all  his  meals  at  the 
inn,  or  lodge  there  every  nigjlit,  in  order  to  create  the  relation,  or  ceostitnt* 
himself  a  gneet 


FEBBUABY  TEBM,  1854  317 

MeDaaiels  «.  Bobinaon. 

And  thongh  the  property  or  money  of  the  gnest  may  be  lost  by  a  burglari- 

j      <m  entrf  of  the  innkeeper**  house,  under  such  cirounistances  as  to  excuse 

V^him  from  all  negllgenoe,  and  also  from  liabiH^  to  his  gnest ,  still  he  cannot 

be  exonerated  from  the  loss  of  the  goods  upon  presumption  merely,  or  without 

proof  of  some  of  the  circumstances  ordinarily  attending  the  breaking  of  a  house 

teooxely  fiMtaned. 

The  dellTery^and  acceptance  of  the  goods  are  a  sufSdent  oonsideration  for  auy  I 
undertaking  in  regard  to  them,  even  when  the  service  is  gratuitous. 

Id  ttie  present  case,  the  plaintiff  dellTered  a  sum  of  money  to  the  defendant  to  i 
keep,  and  after  he  had  so  dellTered  the  money,  and  defendant  had  accepted  I 
it,  tiie  plaintiff  requested  defendant  to  take  the  money  to  one  Dr.  Swift,  to   ) 
keep  oyer  ni^t,  and  the  defendant  agreed  so  to  do;  t<  wa$  held  that  this  new 
contract  was  not  inconsistent  with  the  continuance  of  the  former  one,  and  only 
prorided  a  new  mode  of  disciiarging  the  former  one,  and  that  it  produced  no 
dfiBd  upon  it  unless  or  until  performed. 

HHiat  oonstitiites  the  relation  of  guest,  and  also  the  extent  of  tavemkeepers'  re 
sponsibility  for  goods  stolen  or  lost,  considered  and  discussed . 

The  parties  being  made  witnesses  in  this  state,  are  witnesses  to  every  point  mate- 
rial to  the  determination  of  the  case. 

AsstTiCPsrr  for  $4,000,  it  being  two  hnndred  twenty  dollar  gold 
pieces,  left  with  the  defendant,  who  was  an  innkeeper,  for  safe 
keeping. 

Flea  the  general  issae  and  trial  bj  jury. 

On  the  trial,  the  plaintiff  offered  testimony  tending  to  prove  that 
fiom  the  26th  day  of  Febraary  1851,  to  the  6th  day  of  March 
foOowiDgv  and  bdbre  and  after  those  dates,  the  defendant  was  the 
keeper  of  a  pnbHc  inn,  at  Bennington  Center  village,  in  the  coun- 
ty of  Bennington,  bat  without  any  license  therefor  from  any  civil 
anthority ;  that  on  the  evening  of  the  said  26th  day  of  February, 
the  plaintiff,  whose  place  of  residence  was  in  Granville,  in  the 
state  of  New  York,  came  to  said  Bennington  on  business  connect^ 
ed  with  the  Stark  Bank,  which  is  situated  in  the  village  of  East 
Bennington,  one  mile  distant  firom  said  inn,  went  to  said  inn  with  an 
associate,  one  Thomas  C.  Robinson,  and  that  they  were  received  by 
the  defendant  aa  guests  therein ;  that  the  plaintiff  brought  with  him 
when  he  so  came  to  said  inn,  ahorse,  wagon,  harness  and  buffalo  robe, 
which  were  also  at  the  same  time  received  by  the  defendant,  and 
were  kept  by  him  at  his  stables,  connected  with  said  inn,  from  the 
evening  of  said  26th  day  of  February,  to  the  said  6th  day  of 
March,  inclusive ;  that  ihe  plaintiff  lodged  and  took  his  meals. 
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and  occupied  r.  room  numbered  10,  at  ernd  inn  without  interrup- 
tion, I'rom  tlie  time  of  ^aid  arriyol  until  aftei*  brenkfaft  on  Satur- 
day, the  jirst  day  of  Marcli,  ivhen  he  went  out,  and  was  engaged 
in  budines^  through  the  day  in  fiaid  East  Bennington,  taking  no 
other  meals  except  brealdast  at  the  defendant's,  and  at  night  went 
to  tli3  house  of  hiB  brother,  Thomas  McDaniels,  in  the  East  Vil- 
lage in  said  Bennington,  one  and  one  half  miles  fvom  said  inn,  where 
he  staid  until  the  next  following  Monday  morning  after  breakfast^ 
wlien  he  went  to  said  inn,  and  dined  there  on  said  last  mentioned 
day ;  that  he  went  back  to  hu  brother's  to  tea,  lodged  there  that 
night,  and  took  breakfast  there  tlie  following  Tuesday  morning. 
That  he  returned  to  and  dined  at  said  inn  on  said  Tuesday,  and 
continued  there,  and  lodged  and  took  his  meals  there,  mitil  about 
half  past  five  o'clock,  P.  M.  of  the  following  Wednesday,  the  5th 
day  of  said  March,  when  he  went  back  to  the  house  of  liis  said 
brother  to  transact  some  business  with  him,  and  took  tea  there, 
and  staid  there  tlirough  the  night ;  that  he  returned  on  the  mom- 
i}ig  of  the  next  day  soon  after  breakfast,  the  6th  day  of  said 
March,  and  dined  and  took  tea  at  said  inn ;  that  the  plaintiff  when 
he  ilrst  came  to  said  inn,  engaged  for  his  use  while  he  should 
stay  at  said  hm,  the  said  room  numbered  10,  and  during  aU  the 
time  he  spent  at  said  inn,  as  before  stated,  he  occupied  said  room, 
both  by  day  and  night,  and  fires  were  at  ^  times  provided  for 
him  in  said  room  by  the  defendant,  whenever  the  plaintiff  was  al 
said  inn,  as  aforesaid ;  that  during  tlie  whole  time,  no  intimation 
was  given  to  tlie  plaintiff,  that  said  room  was  not  continuously  at 
Ins  service,  and  appropriated  to  his  use,  and  that  whenever  he 
was  at  said  inn,  as  before  stated,  he  resorted  to  said  room  and  oc- 
cupied the  same  without  tmything  being  said  upon  the  subject  be* 
t'vcen  himseh*  and  the  defendant,  aft;er  the  origmal  engagement  of 
it,  as  before  mentioned.     That  on  said  5th  day  of  March,  in  tiie 
afternoon,  Truman  HuHng,  Esq.,  brought  to  said  room  numbered 
10,  the  sum  of  four  thousand  dollars  in  gold  coin,  being  two  hundred 
doulile  eagles,  which  wa4  then  and  there  paid  to  and  I'eceived  by 
the  plaintiff,  and  was  his  property ;  that  on  the  occasion  of  leaving 
said  inn,  on  the  aftenioon  of  said  day,  as  before  stated,  the  plain- 
tiff delivered  to  the  defendant  in  said  room,  the  said  gold  coin  tied  up 
in  a  shot  bag  ;  that  the  defendant  said  as  he  took  it  into  his  hands, 
that  he  did  not  like  to  be  accountable  for  so  much  money;  that 
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tliereupiiii  the  plaintif?  took  it,  enveloped  li  in  a  newspaper,  and 
handed  it  back  to  th'3  defendant,  saying  Lhero  was  no  danger,  and 
reqaeuied  hi)n  at  the  time,  io  pnt  it  in  tlie  ticJk  of  the  straw  bed,  in 
which  he,  Uie  defendant,  slept,  and  there  to  keep  It  tlirougii  the  night, 
and  not  to  let  anyone  know  it,  not  even  his,  the  defendant's  wife,  and 
stating  to  the  defendant,  tha^  he  was  going  to  hisbi'Other's  to  transact 
some  business,  and  sliould  not  retuni  to  said  inn  untO  the  next  morn- 
ing, and  at  the  same  tame  directing  the  defendant  in  case  he,  the  plain- 
tiff, should  not  return  before  tlie  depai*ture  of  the  Tix>j  stage  the 
next  morning,  to  deliver  the  money  to  Truman  Huling,  Esq.,  to 
give  to  the  stage-driver  to  carry  to  Troy  for  the  plaintiff,  the  said 
Haling  having  agreed  so  to  do ;  that  the  defendant  then  left  said 
room  No.  10,  taking  said  money  with  him,  and  passed  down  the 
stairs  and  into  tlie  back  part  of  his  house,  that  the  plaintiff  went 
immediately  down  said  stairs  and  out  upon  the  front  piazza,  and  near 
to  tlie  front  door  of  the  main  hall  of  said  house,  and  as  he  was 
going  down  said  stairs,  he  sent  for  the  defendant,  who  came 
to  him  on  said  piazza,  and  the  plaintiff  then  said  to  the^defendant, 
*  jouT  house  is  more  exposed  to  fire  than  Dr.  Swift's ;  wont  you 
take  the  money  over  to  Dr.  Swift's  and  let  him  keep  it  over  night;" 
and  the  defendant  replied,  that  he  would  right  away  or  presently; 
that  at  this  time  the  defendant  had  not  the  money  in  his  hand, 
having  just  previously  placed  it  in  said  hall,  under  a  stove,  about 
twenty  feet  distant  from  the  place  where  the  parties  then  siood, 
aad  within  the  house,  and  not  in  the  view,  or  knowledge  of  the  plain- 
tiil^  and  immediately  the  plaintiff  and  said  Thomas  C.  Robinson 
left  said  inn,  and  went  to  his  brother's,  as  before  stated.  That  the 
said  Swift's  dwelling  house  stood  upon  the  opposite  comer  of  the 
street,  and  within  a  few  rods  of  said  inn,  and  that  said  Swift,  was 
at  home,  and  would  have  received  and  kept  the  money  if  it  had 
been  brought  to  him  for  the  purpose,  although  there  had  been  no 
previous  agreement  or  conversation  between  himself  and  the 
plaintiff  on  the  subject,  and  the  said  Swift  had  no  knowledge  of 
the  matter. 

The  only  evidence  on  this  point  was  the  testimony  of  said  Swift, 
who  testified  that  he  did  not  know  any  reason  why  he  should  have 
refosed  to  receive  the  money,  and  supposed  he  should  have  re- 
ceived it,  if  he  supposed  the  plaintiff  wished  it,  but  was  glad  that 
it  was  not  brought  to  him. 


BENNINGTON  COUNTY. 


MoDaniels  «.  Bobinson. 


It  also  appeared  that  before  the  commencement  of  this  suit^  the 
money  was  demanded  by  the  plaintiff  of  the  defendant,  and  the 
defendant  replied  to  the  demand,  that  he  had  not  the  money,  that 
it  had  been  stolen  from  his  house,  and  he  could  not  produce  it 

The  defendant  claimed,  that  said  bag  of  money  was  stolen  from 
his  house  on  the  night  of  the  fifth  of  March,  by  a  burglarious  en- 
try from  without  said  house,  and  gave  evidence  tending  to  prove^ 
that  said  money  was  so  stolen,  with  evidence  showing  the  d&* 
gree  of  care  bestowed  by  him  in  the  care  and  keeping  of  the 
same. 

Also  evidence  tending  to  prove  that  the  plaintiff  and  his  asso- 
ciate, Thomas  C.  Robmson,  left  the  defendant's  house  on  Friday, 
February  28th,  in  the  afternoon  before  tea,  and  that  they  did  noi 
lodge  at  defendant's  house  afterwards,  but  took  up  their  board  and 
lodging  at  the  house  of  said  Thomas  McDaniels,  in  East  Ben- 
nington, and  had  their  clothes  washed  and  ironed  there,  and  made 
that  theur  home  while  they  remained  in  Bennington,  after  leaving 
defendant's  house  on  the  said  28th  day  of  February ;  and  that  the 
principal  business  of  the  plaintiff  in  Bennington  was  with  the 
Stark  Bank.  That  on  Sunday,  the  2d  day  of  March;  while 
the  plaintiff  and  said  Thomas  C.  Bobinson,  were  staying  at  said 
Thomas  McDaniels,  the  plaintiff  sent  the  defendant  the  foUowizi^ 
letter: 

<^  Bennington  2  March,  1851« 

«  G.  W.  Bobinson,  Esq, 

"  Sir,— I  wish  you  would  let  your  man  harness  up  my  horse, 
^  and  put  all  the  clothes  I  have  in  your  house  in  trunk,  traveling 
^bag,  or  something — also  all  the  papers  in  table  drawer  in  the 
^'room  I  used,  and  also  all  other  things  Bobinson  and  I  have 
^  in  those  rooms,  and  drive  down  here  this  evening  and  fetch  them 
^  down.  I  shall  want  him  to  take  my  horse  and  wagon  back  with 
"  him,  Bespectftilly, 

(Signed)  **I .  McDaniels. 

"  P.  S.  George,  it  is  now  dark,  and  you  may  send  my  thinga 
"  in  the  morning  with  your  own  team. 

«I.  McDaniels." 

That  the  defendant,  in  compliance  with  the  request  in  said  let- 
ter, on  Monday  morning,  March  3d,  sent  to  the  plaintiff,  to  the 
house  of  the  said  Thomas  McDaniels,  all  the  tlungs  named  ia 
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said  letter,  belonging  or  appertaining  to  the  plaintiff  and  said 
Thomas  C.  Robinson,  leaving  only  tlie  horse,  wagon,  harness  and 
buffalo  robe,  which  were  at  the  stable  of  said  inn.  That  after  the 
flAemoon  of  Friday,  the  plaintiff  took  only  two  or  three  meals  at 
defisndanf  s  house,  before  the  deliyery  of  the  money,  and  that  the 
board  of  the  plaintiff  at  defendant's  house  from  the  26th  day  of 
February,  to  the  time  of  the  deliyeiy  of  the  money,  was  two  and 
a  half  days  only. 

That  the  defendant  did  not  after  said  Friday  afternoon  reserve 
said  room  for  the  use  of  the  plaintiff,  or  the  said  Thomas  C.  Bob- 
inson,  but  he  had  no  occasion  to  use  it  for  any  other  purpose,  and 
did  not  ^ipiopriate  it  to  any  other  use  until  after  the  6th  of 
March,  but  there  was  nothing  said  between  the  parties  about  its 
being  reserved  for  the  use  of  the  plaintiff,  and  that  the  plaintiff 
did  not  carry  the  key  of  said  room.  That  said  Thomas  C.  Bobin- 
son  did  not  return  to  said  inn  to  lodge,  after  he  and  the  plain- 
tiff left;  on  the  said  28th  day  of  February ;  that  at  the  time 
of  the  delivezy  of  the  money  to  the  defendant  on  the  said  5tfa 
day  of  March,  the  defendant  told  the  plaintiff,  he  would  not  be  ao- 
eonntable  for  the  money. 

There  was  no  evidence  other  than  stated,  that  either  party  ex- 
pected or  understood  that  defendant  was  to  receive  any  compen- 
sation for  keeping  said  bag  of  money,  or  for  carrying  it  to  Dr. 
Swift's,  or  for  the  use  of  said  room. 

The  defendant's  evidence  tended  also  to  prove  that  at  the  time  the 
'l^aintiff  requested  him  to  take  the  money  to  Dr.  Swift's,  he  told  the 
defendant  to  let  no  one  else  know  anything  about  his  having  the 
mon^ ;  that  at  ten  minutes  past  eight  o'clock  of  that  evening,  the 
defendant  saw  Dr.  Swift  upon  the  piazza  in  front  of  defendants 
house,  in  company  with  another  person,  A.  B.  Gardner,  Esq.,  and 
asked  said  Swift  if  he  was  going  to  be  at  home,  and  the  said  Swift 
replied  that  he  supposed  he  should,  or  that  he  knew  nothing  to 
the  contrary ;  that  the  defendant  was  engaged  in  his  [business  in 
and  about  his  house  after  he  received  said  money,  until  about 
none  o'clock  in  the  evening,  when  he  took  said  bag  of  money,  and 
started  to  carry  and  deliver  it  to  said  Swift.  That  he  went  over 
to  said  Swift's  house  with  the  money,  and  found  there  was  no  light 
in  any  part  of  the  house,  except  in  the  room  of  a  sick  hired  man 
of  said  Swift's,  in  a  remote  part  of  the  house,  that  he  found  no 


a22  BENNINGTON  COUNTY. 

MoDfloiek  v.  Robinson. 

evidence  of  any  one  being  up,  and  supposed  said  Swift  had  been 
called  away  upon  Ids  professional  business,  and  that  the  other  in* 
mates  of  the  house  had  retired  to  sleep  ;  that  without  entering  the 
house  he  returned  with  the  bag  of  money  to  his  own  house,  and 
put  it  under  his  bed.  That  early  jn  the  moming  of  the  6th 
of  March,  upon  discovering  tlie  loss  of  the  money,  he  went  to 
the  house  of  said  Thomas  McDaniels,  and  informed  the  plain- 
tiff  that  the  money  was  stolen. 

That  at  the  time  af  the  delivery  of  the  money  to  the  defend- 
ant, the  i^laintiff  had  conduded  his  business  in  I3enuington,  with 
said  Stark  Bank,  and  was  ready  to  leave  for  home. 

That  on  said  5th  day  of  March,  and  for  some  days  previous,  it 
had  been  extensively  known  that  the  plaintiff  was  at  said  Ben- 
nington, and  had  a  large  amount  of  specie  with  him,  and  tliat  the  de- 
fendant was  apprised  of  the  fact.  That  on  the  night  of  said  5th 
of  March,  four  stage  passengers  and  two  other  travelers  lodged  at 
said  inn,  besides  the  stage-driver,  a  man  servant,  a  maid  servant, 
and  a  &mily  boarder. 

The  phuntiff  also  gave  evidence  tending  to  prove,  that  the  de- 
fendant was  on  terms  of  much  intimacy  with  the  family  of  said 
Swift;  that  the  said  Sw^  was  not  in  ihe  habit  of  fastening  the 
doors  of  his  house  at  night,  and  that  on  one  occasion,  not  long  be- 
fore the  said  5th  day  of  March,  the  defendant  entered  Swift's  house 
unbidden,  in  the  evening,  after  the  lights  had  been  eztinguiBhed 
for  the  night,  and  by  invitation  of  said  Swiil,  after  he  got  to  the 
bed-room  door,  went  into  his  bed-room,  where  he  was  in  bed,  and 
there  had  conversation  with  said  Swift  about  some  business  with 
him. 

The  counsel  for  the  plaintiff  requested  the  court  in  writmg  to 
instruct  the  jury,  as  wiU  sufficiently  appear  from  the  arguments 
of  counsel,  in  several  particulars. 

The  court, — Pibrfoint,  J.,  pre8iding,«-declined  to  instruct  the 
jury  as  requested,  but  instructed  the  jury,  that  as  the  defend- 
ant admitted  that  he  received  the  money  of  the  plaintiff,  and 
did  not  re-deliver  it  when  it  was  demanded,  alleging  that  it 
had  been  stolen  from  him,  the  plaintiff  was  entitled  to  reoover 
the  $4,000  and  interest,  unless  the  jury  should  find  from  the  evi- 
dence that  the  money  was  stolen  from  the  defendant  as  he  alleged. 
But  if  the  jury  should  find,  that  the  money  was  so  stolen,  then  the 
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plointtff  would  not  be  entitled  to  reooyer,  unless  the  defendant  or 
Lid  servants  had  neglected  to  use  that  care  and  diligence  in  the. 
care  and  keeping  of  the  money  which  the  law  required.  If 
the  jaxj  ilnd  that  the  defendant  was  an  innkeeper,  (which  is  ad- 
mitted by  defendant,)and  the  plaintiiF  was  a  guest  at  the  defendant's 
ion  at  the  time  the  money  was  st<^en,  and  the  loss  is  prima  facie 
through  the  negligence  of  the  defendant  or  his  servants,  and  the 
burden  of  the  proof  is  on  the  defendant  to  prove  it  was  not  so 
lost,  the  plainti^  is  entitled  to  i-eoover,  unless  the  defendant  has 
proved  tliat  the  money  was  stolen  witliout  any  negligence  of  his  , 
or  hid  servants. 

The  court  also  instructed  the  juxy,  that  if  the  plaintiif  contin? 
ued  the  guest  of  the  defendant,  from  the  26th  day  of  February,  to 
ttie  6th  day  of  March,  or  if  the  relation  had  ceased,  and  had  af- 
terwards been  renewed,  and  continued  to  exist  at  the  time 
the  money  was  stolen,  the  defendant  would  be  liable  in  this 
aedon,  unless  he  proved  that  the  money  was  stolen  without  any 
negligence  whatever  of  his  or  his  servants.  But  if  the  jury 
find  that  the  plaintifiP,  and  his  associate,  Thomas  C.  Robinson,  on 
Friday  or  Saturday  previous  to  the  5th  of  March,  departed  from 
defendant's  house,  and  went  to  the  liouse  of  Thomas  McDaniels, 
and  caused  the  removal  of  all  his  effects,  as  specified  in  his  letter 
of  March  2d,  and  continued  to  abide  principally  at  Thomas 
McDaniels',  the  plaintiff  only  taking  occasional  meals,  or  lodging 
a  angle  night  at  the  defendant's  house,  until  the  5th  of  March, 
and  then  the  plaintiff  delivered  to  the  defendant  the  package  of 
money,  and  requested  him  to  keep  the  same  until  the  next  day, 
and  then  deliver  it  to  Truman  Huling,  if  he  did  not  himself  call 
for  it  before  the  time  of  the  departure  of  the  stage  for  Troy,  and 
told  the  defendant  he  was  going  to  Thomas  McDaniels',  and  had 
business  to  transact  with  him,  and  should  not  be  at  defendant's 
house  again  until  the  next  day,  and  thereupon  plaintiff  left  the 
defendant's  house,  and  did  not  return  there,  until  the  defendant 
went  to  see  him  the  next  day ;  the  defendant  did  not,  by  receiving 
the  money,  incur  the  peculiar  liability  of  an  innkeeper,  for  the 
loas  of  the  money,  although  the  plaintiff's  horse,  wagon,  haraesa 
and  bnfSedo  robe  remained  at  the  defendant's  bam,  connected  with 
his  inn. 

The  court  further  instructed  the  jury,  that  if  the  defendant  re- 
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cdved  the  package  of  money  of  the  plaintiff,  to  be  by  him  gratoi- 
tooBly  kept  until  the  next  day,  and  then  to  be  re-delivered  to  the 
plaintiff,  or  to  Mr.  Haling,  and  the  same  was  stolen  from  the  de- 
fendant, the  plaintiff  not  being  a  guest  at  the  inn,  the  plaintiff  is 
\  not  entitled  to  recover,  unless  the  defendant  was  grossly  negligent 
'  and  careless  in  the  keeping  and  management  of  the  package,  and 
thereby  occasioned  its  loss,  (explaining  to  the  jury  what  would 
oonstitttte  gross  negligence,  to  which  there  was  no  exception,)  but 
if  the  loss  was  thus  occasioned,  the  plaintiff  was  entitled  to  r&> 
coTcr. 

That  the  evidence  relative  to  the  undertaking  of  the  defendant 
to  carry  the  package  of  money  to  Dr.  Swift,  did  not  prove  such  a 
contract,  as  entitled  the  plaintiff  to  recover  on  either  of  the  two 
last  counts  in  the  declaration. 

The  plaintiff  was  sworn  and  examined  as  a  witness,  and  his 
counsel  offered  to  prove  by  him,  that  when  he  delivered  the  money 
to  the  defendant  on  the  5th  of  March,  and  when  he  left  said  inn, 
it  was  his  intention  to  return  thereto  the  next  morning,  and 
although  the  defendant  went  to  the  house  of  the  plaintiff's  broth* 
er  at  an  early  hour  the  next  morning,  and  informed  the  plain- 
tiff that  the  money  was  lost,  that  the  plaintiff  would  have  gone 
back  to  said  inn,  on  said  morning,  if  such  loss  had  not  occurred. 

This  offer  was  objected  to  by  the  counsel  of  the  defendant  and 
was  excluded  by  the  court 

The  court,  in  relation  to  what  would  constitute  a  guest,  instruct- 
ed the  jury,  that  it  was  not  necessary  that  the  guest  should  contin- 
ually remain  in  the  inn,  lodge  there  every  nighty  or  take  all  his 
meals  there,  but  the  relation  of  host  and  guest  would  continue 
during  such  temporary  absence,  if  the  effects  of  the  guest  brought 
by  him  into  the  inn  remained  there  and  he  continued  to  make  Uie 
inn  his  principal  abiding  place,  as  the  inn  of  a  guest,  and  the  inn- 
keeper would  be  liable  as  such  for  all  the  effects  of  the  guest  by 
him  brought  or  deposited  in  said  inn.  That  the  occasional  visits 
and  taking  meals  at  an  mn  would  not  necessarily  constitute  the 
person  making  such  visits  the  continued  guest  in  the  inn.  A  man 
may  lodge,  take  his  breakfast  and  supper  at  one  inn,  and  take  his 
dinner  at  another ;  while  abiding  in  the  inn  for  the  purpose  of  tak- 
ing his  dinner,  he  is  a  guest  in  that  inn,  and  the  keeper  is  liable 
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for  his  effects  bioaght  in  with  him,  but  the  relation  ceases  when 
he  leayes  the  inn. 

The  jury  retmmed  a  Terdict  for  defendant 

Exceptions  by  plainti£El 

D.  Kellogg  and  E.  Edgerton  for  plaintifil 

L  The  defendant  was  an  innkeeper  at  the  time  the  money, 
(which  was  subsequently  lost^)  was  committed  to  his  keeping,  this 
was  not  contradicted  but  admitted  on  triaL 

n.  The  plaintiff  was  the  guest  of  the  inn  from  the  evening  of 
the  26th  of  February,  until  the  eyening  of  the  6th  of  March  fol- 
lowingy  the  phuntiff  during  all  that  time  having  his  horse,  wagon, 
harness,  and  buffalo  robe  at  the  ban,  and  his  own  absence  being 
for  temporary  purposes,  with  the  intention  of  returning  until  his 
business  was  completed.  10  Petersdorff.  York  v.  GHndgUmsy  1 
Salkeld  388.  JeUy  v.  Olark^  Cro.  Jac.  188.  9  PicL  280.  Peet 
V.  Mc  Graw^  25  Wend.  658.  Stoiy  on  Baihnents  477.  21  Wend. 
282.     Chit  on  Cont  477,  notes. 

IIL  And  if  at  any  time  during  that  period,  the  relation  of  inn- 
keeper and  guest  was  suspended,  (which  we  do  not  admit,)  it  was 
renewed  on  the  morning  of  the  4th  of  March,  and  continued  until 
after  the  money  was  delivered  into  the  keeping  of  the  defendant, 
as  such  innkeeper. 

IV.  The  plaintiff,  when  he  left  on  the  evening  of  the  5th  of 
Miarcb,  did  so  for  the  purpose  of  transacting  some  business  with 
his  brother,  and  so  informed  the  defendant,  and  at  the  same  time 
intimated  to  him  that  he  should  return  next  morning ;  no  doubt 
was  expressed  or  entertamed  by  either  of  the  parties  as  ioihtfact 
of  rehaming  ;  the  only  contingency  related  to  the  time  of  the  re- 
tom,  whether  before  or  after  the  departure  of  the  stage  for  TVoy. 

y.  Whether  the  plaintiff,  when  he  left  on  the  evening  of  the  5th 
<rf  March,  did  intend  to  return  was  a  question  of  fieict  for  the  jury, 
and  the  court  erred  in  not  submitting  it  to  the  jury  as  requested, 
and  also,  in  excluding  the  evidence  offered  by  the  plaintiff  on  that 
point     Story  on  Bailments,  §  477. 

YL  The  court  erred  in  limiting  their  instructions  to  the  jury, 
tiiat  if  the  money  was  stolen  ufithotU  the  fault  of  the  defendant  or 
his  sertHmtSy  the  defendant  was  not  liable.  1.  The  defendant  was 
innkeeper,  was  an  insurer  of  the  propertyj  and  he  could  exoner- 
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ate  himself  from  llabOily  only  bj  ehoAnng  that  the  loss  was  from 
inevitable  caauality  or  superior  force.  Story  on  BaiL  §  470  tc 
482.  Jones  on  LaiL  108-109.  21  Wend.  285.  Mason  v.  Th&nqh- 
son,  9  Pick.  280.  GHnneU  v.  Cooky  8  Hill  488.  Clute  v.  Wig- 
gtnSf  14  Johns.  175.     2  Kent's  Com.  592  and  note. 

2.  At  all  events,  tJie  defendant  must  show  that  the  loss  was  not 
occasioned  by  liis  guests  or  servants  or  inmates  of  the  inn.  Mer^ 
riU  V.  Claghom,  23  Vt  177. 

Vn.  The  court  erred  in  directing  the  jury,  that  the  defendant 
was  not  liable  upon  his  promise  to  carry  the  money  to  Dr.  Swift, 
to  be  kept  through  the  night.  1.  The  promise  was  made  upon 
sufficient  consideration,  the  money  being  left  in  his  hands  for  the 
purpose  of  being  carried  there.  2.  The  defendant  entered  upon 
the  execution  of  the  bailment.    Story  on  Bailments  §  187, 171. 

Vni.  The  court  erred  in  instructing  the  jury,  tliat  tlie  defend* 
ant  was  not  liable  upon  the  count  for  money  had  and  received. 
The  defendant  having  carried  the  money  to  Dr.  Swift's  house  in 
part  performance  of  the  bailment,  and  then  liaving  carried  it  away, 
without  any  sufficient  reason  for  not  leaving  it  there  as  he  had 
agreed  to  do,  his  conduct  was  a  deviation  from  tlie  purpose  of  the 
bailment,  a  misuser,  a  wrongfol  conversion.  Stoiy  on  Bailments 
§  509,  188,  190. 

0.  X.  Shafier  and  D.  Roberts  for  defendant 

Under  instructions  free  from  criticism,  the  jury  have  found,  1. 
That  the  money  was  stolen  from  the  defendant  as  he  aSeged^  i.  e. 
by  a  burglarious  entry  from  without  the  house. 

2.  That  the  loss  was  not  occasioned  by  gross  neglect  of  the  de- 
fendant, m  the  keeping  and  management  of  the  money. 

An  innkeeper's  liability  for  the  loss  of  his  guest's  goods  rests 
upon  the  compensation  he  receives  for  the  keeping  of  them.  2 
Saund.  PI.  Ev.  217.     1  Swift's  Dig.  660. 

As  to  dead  property  this  compensation  usually  exists  in  the 
innkeeper's  profit  upon  the  personal  entertainment  of  the  guest, 
the  entertainment  being  the  principal  contract,  and  tlie  custody  of 
the  goods  but  accessory.  1  Parson's  Cont  627, 629.  1  Bouvier'a 
Ins.  409. 

As  to  live  property,  as  the  horse,  the  compensation  may  lie  in 
the  profit  on  the  keeping  of  the  horse.     Torh  v.  Greenaugh,  2  Ld. 


FBBHUAiRT  TEBH,  1854.  8S7 


MeDanitU  v.  BoUaion. 


BajTFu  866,  If  we  may  e^rtend  this  idea  of  oompensation,  lying 
in  Hie  ])rofit  from  tiie  keep  of  the  horse,  to  the  custody  of  the  ac- 
cmnpaniments  of  the  horse,  as  the  wagon  &c.,  as  was  done  in 
Mason  v.  lliompsouy  9  Pick.  280,  it  seems  absurd  to  extend  it  to  tiie 
custody  of  articles  coimected  with  the  person  of  the  owner,  as  a 
bag  of  gold. 

In  t}iat  case,  tlie  principal  contract  was  the  keeping  of  the  horse* 
As  to  the  bag  of  gold,  the  principal  contract  would  be  the  entei^ 
tainment  of  the  guest. 

Tlie  better  opinion  is,  that  to  make  the  innkeeper  liable  for  the 
loss  of  the  liorse  even,  the  owner  must  be  personally  a  guest  when 
the  horse  is  left. 

Bronson,  J.  in  GrineU  v.  Cookj  8  Hill  485,  denying  Maton  v. 
Hunnpson^  and  endorsing  Ld.  Holt's  opinion  in  York  y.  Greenough, 
Binns  v.  Pigoh,  0  C.  &  P.  208.  SmitJi  v.  Dearborn,  C.  C.  B.  182. 
1  Parson'fl  Cont  689,  682.  2  Saund.  PL  &  Et.  216.  Thickstun 
T.  Howard,  8  Blackf.  585. 

We  may  admit  the  liability  of  the  defendant  for  the  loss  of  this 
horse,  and  perhaps  his  accompaniments  occuring  even  afler  the 
personal  relations  of  the  plaintiff,  as  guest  of  tlie  defendant  had 
terminated.  They  having  been  left  while  the  plaintiff  was  a 
guest,  and  a  profit  accuring  to  the  defendant 

As  to  these,  we  might  call  the  plaintiff  a  guest,  still.  But  this 
is  rather  by  construction  and  a  figure  of  speech,  as  it  is  said  in 
Geby  V.  Clarkj  Cro.  J.  188,  he  is  reported  a  guest  for  that  purpose. 

For  what  is  a  guest,  ^  A  lodger,  a  stranger  in  an  iim."  See 
Jacobs'  Law  Diet.  Tit  Guest, 

It  seems  absurd  to  say,  tliat  tlio  horse  at  the  stable  makes  the 
owner  a  guest  in  the  inn. 

As  to  the  intent  of  the  plaintifT  to  return  to  the  defendant's  house. 
The  intent,  if  of  any  importance,  should  be  more  than  simply  to  re- 
turn to  the  house ;  it  must  be  to  return  to  ii  of  his  inn  causa  hoS" 


If  the  temporary  guestship  of  tlie  5tli  of  March  could  be  pro- 
tracted, during  absence,  by  an  intent  to  return,  it  could  only  be  by 
an  intent  to  return  as  guest. 

The  innkeeper  must  receive  the  goods  in  his  character  of  inn- 
keeper, or  he  is  not  liable  as  such*    8.  Bac  Ab.  Tit  Inns,  o  5,  p. 
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666.    1  Cow.  Dig.  298.    WiOiami  v.  Gesie,  8  Bing.  (N.  C.)  849. 
Snider  y.  Geiss,  1  Yeates  84.    1  Smith's  Lead.  CaB.  52, 104. 

The  test  is, — Is  he  bound  to  receive  the  goods  ?  1  Parson's 
Cont  629,  680.     GrinneM  v.  Choky  8  HiU  48a 

The  evidence  upon  both  sides  is  consistent  only  with  the  propo- 
sition, that  the  defendant  received  the  money  as  an  ordinaij 
bailee.  Thus  it  was  delivered  to  him,  not  because  the  plaintiff 
was  staying  at  the  inn  as  a  guest,  but  because  he  was  about  to 
leave  the  inn,  and  so  cease  to  be  a  guest. 

The  direction  almost  simultaneous  with  the  delivery,  to  take  the 
money  to  SwifVs,  thus  placing  it  extra  hospitiumf  negatives  the 
idea  of  the  delivery  being  with  the  defendant  in  the  capacity  of 
innkeeper. 

Again,  the  defendant  was  not  bound  to  receive  the  money  upon 
the  ground  of  want  of  compensation ;  and  therefore  having  re- 
ceived it,  it  was  in  another  capacity  than  as  innkeeper.  1  Par- 
son's Cont  629-630. 

The  8d  request  ot  plaintiff's  counsel  to  the  court  to  charge  the 
jury,  left  out  the  fact  that  plaintiff  had  broken  up  his  first  relation 
with  the  defendant,  and  that  his  principal  abiding  place  was  then 
at  his  brother's. 

This  was  an  important  fact  as  influencing  the  determination  of 
the  question,  whether  the  plaintiff  was  the  defendant's  guest  on 
the  night  of  the  5th  of  March.  The  question  is,  where  was  the 
plaintiff's  inn,  abiding  place,  home  ?  Whose  guest  was  he  at  sup- 
per, through  the  night,  and  at  breakfast  ? 

Guest — **  A  lodger,  or  stranger  in  an  inn.  Jac  Law  Die 
Tit.  guest 

^  A  person  who  stays  there  under  an  express  or  implied  agree- 
ment to  be  supplied  with  his  personal  wants."  1  Bouvier's  Ine* 
409. 

^  A  stranger ;  one  who  comes  from  a  distance  and  takes  Iiis 
lodgings  at  a  place."    Webster's  Dictionary. 

^  It  is  the  lodging  of  the  man  at  the  inn  that  makes  him  a  guest." 
See  Ld.  Holt  in  York  v.  Greenough. 

The  intention  to  return  the  next  day  was  in  no  other  way  made 
known,  than  by  the  plaintiff's  saying  that  he  should  not  return  tm- 
til  the  next  day.  If  we  may  infer  from  this,  that  the  plaiatiff 
would  return  the  next  day,  we  may  as  fairly  infer,  that  he  would 
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not  return  until  after  the  money  had  heen  sent  to  Troy.  But 
whatever  may  have  been  the  plamtifT's  intention,  or  however  ex- 
pressed, ^  yet  he  was  at  his  liberty,  and  was  not  a  guest  during  the 
time,"  of  the  absence.     GeUeif  v.  Clarky  Cro.  J.  188. 

A  burglary  is  regarded  as  a  superior  force,  aad  occuring  with- 
out ftnlt  of  the  innkeeper,  is  irresistable  force.    '^  Liability  does  I 
not  extend  to  loss  occasioned  by  irresistable  casuality,  or  superior! 
foroe  as  robbery."    2  Kent's  Com.  593.     1  Bkckstone's  Com.  430. 
2  Saund.  PL  4&  Ev.  217. 

The  charge  of  the  court  laid  down  the  correct  rule,  as  to  the 
liability  of  the  defendant — ^treating  it  as  a  question  of  negligence, 
not  insurance.  MerriU  v.  ClaghorUy  23  Vt  177.  1  RoL  Ab.  35, 
47.  Dickerson  v.  Rogenj  4  Humph.  179.  5  Blackf.  323.  T<nO' 
9om,  v«  The  Havre  de  Grace  Bank^  6  Har.  k,  Johnson  47. 

The  charge  of  the  court,  in  relation  to  the  delivery  of  the  money 
to  Dr.  Swift,  was  correct. 

1.  There  was  no  evidence  from  which  the  jury  could  infer  a 
consideration,  for  the  agreement  to  take  the  money  to  Swift  If 
anything  more  than  a  direction  as  to  the  mode  of  keeping  the  mon- 
ey, it  was  but  a  gratuitous  undertaking. 

2.  As  such  the  non-delivery  to  Swifl  was  but  a  nonfeasance  for 
which  no  action  would  lie. 

3.  No  consideration  for  this  undertaking  lay  in  the  delivery  and 
acceptance  of  the  money,  for  it  was  delivered  and  accepted  for 
another  purpose.     1  Parson's  Cont  581. 

4.  There  was  no  evidence,  that  Swift  was  ready  and  willing  to 
receive  and  keep  the  money ;  his  present  supposition  as  to  what 
he  would  have  done  if  Sfc^  does  not  tend  to  prove  that  averment 

Again — ^If  taking  the  money  from  under  the  stove  and  placing 
it  directly  under  the  bed,  would  not  be  a  conversion,  it  is  difficult 
to  see  how  taking  it  from  under  the  stove,  carrying  it  across  the 
street,  and  then  putting  it  under  the  bed,  would  be  any  more  a  con- 
version. 5.  This  bag  of  gold  tied  up  being  a  specific  thing,  a 
count  for  money  had  and  received  cannot  be  sustained,  without 
proof  of  an  actual  appropriation  of  it  as  money.  Danforth  v. 
Grants  14  Yt  283. 

Am  to  the  exclusion  of  the  evidence — 

1.  The  mode  of  proof  was  improper,  the  intent  is  rather  an.  ift- 
ferenoe  from  facts  proved,  than  a  question  of  actual  mental  actiom 
XXVI  22 
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When  the  witness  says,  ''  I  shoald  have  returned,"  &c^  he  is  but 
expressing  his  present  opinion,  that  his  circumstances  and  intentions 
were  then  such,  as  to  have  led  to  his  return.  This  is  not  fact,  but 
opinion. 

2.  The  intent  was  an  undeclared  intent,  it  was  not  an  intent  to 
^.  return  to  defendant's  house  as  a  guest.  The  plaintiff  had  no  inn 
'  there  to  return  to,  the  defendant  could  not  have  received  him  as  a 
guest  without  violating  the  law.  Non  constat,  that  the  defendant 
would  have  received  him ;  for  he  was  bound  by  no  obligation  to 
the  plaintiff  to  continue  in  violation  of  the  law.  2  Kent's  Com. 
Ist  Ed.  462. 

The  opinion  of  the  court  was  delivered  by 

Kedfield,  Cn.  J.  The  first  question  arising  in  this  case  is  in 
regard  to  the  plaintiff  being  a  guest  of  defendant,  at  the  time  be 
deposited  the  $4,000  in  gold  with  him  to  keep.  The  plaintiff's 
testimony  tended  to  show  he  came  to  Bennington,  on  business,  on 
the  26th  of  February,  and  put  his  horse  into  defendant's  stable, 
he  being  a  common  innkeeper,  leaving  his  wagon,  hamesf^  and 
buffalo  skins  in  defendant's  custody,  where  they  remained  without 
interruption  till  the  6th  of  l^Iarch,  the  money  being  lost  on  the 
night  of  the  5th  of  March.  The  plaintiff  took  a  room,  became  a 
guest  in  the  strictest  sense,  and  continued  to  lodge  and  board  con- 
stantly at  defendant's  inn  till  Saturday  the  Ist  day  of  March,  after 
breakfast,  when  he  went  to  his  brother's  m  the  vicinity,  and  re- 
mained  over  Sunday.  On  Monday  he  returned  to  the  inn,  and 
dined  there,  occupying  the  same  room  as  before.  Monday  night 
he  took  tea,  lodged  with  his  brother,  and  took  breakfast  the  next 
morning.  The  plaintiff  then  returned  to  defendant's  inn,  occupy- 
ing the  same  room  continuously,  night  and  day,  till  Wednesday 
evening,  about  half  past  five  o'clock.  In  the  course  oi  the  day, 
Wednesday,  he  received  the  $4,000  in  gold,  being  200  doable 
eagles,  and  delivered  them  to  the  defendant,  in  a  shot-bag,  in  plain- 
tiff's room.  Defendant  said,  at  the  time  of  receiving  the  money, 
he  did  not  like  to  be  accountable  for  so  much  money.  Thereupon 
plaiutiff  took  it,  wrapped  it  in  a  newspaper  and  handed  it  back  to 
defendant,  saying,  there  was  no  danger,  and  requesting  him  at  the 
time  to  put  it  in  the  tick  of  the  straw  bed  in  which  he,  defendant 
slept,  and  there  to  keep  it  through  the  night,  and  not  to  let  any 
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one  know  it,  plaintiff  saying  he  waa  going  to  his  brother's,  and 
should  not  be  back  until  the  next  morning,  when  he  did,  in  fact, 
return,  and  remained  in  defendant's  inn  through  the  day,  taking 
dinner  and  tea.  Nothing  was  said  about  plaintiff  giving  up  the 
room,  which  the  plaintiff  continued  to  occupy  eveiy  day,  more  or 
less,  during  the  whole  time,  except  Sunday,  and  had  fires  built  by 
defendant.  Just  before  plaintiff  left  defendant's  inn,  on  the  eve- 
.  ning  of  the  5th  of  March,  and  after  he  had  delivered  the  money 
to  defendant,  and  told  him  to  keep  it,  he  called  defendant,  and  told 
him  his  house  was  more  exposed  to  fire  than  that  of  Dr.  Swift's 

•  which  was  near.  '*  He  wished  him  to  take  the  money  over  to  Dr. 
Swift,  and  let  him  keep  it  through  the  night,"  which  defendant 

fl  promised  to  do  "  right  away,"  or  "  presently."  The  money  was 
not  then  in  the  immediate  view  of  the  parties,  but  in  an  adjoining 
room,  some  ten  feet  distant,  where  defendant  had  placed  it.  About 
nine  o'clock  in  the  evening,  defendant  took  the  money  to  Dr.  Swift's 
house,  but  seeing  no  signs  of  the  Doctor  being  up,  or  at  home,  and 

•supposing  he  might  have  been  called  away,  carried  the  money  back 
to  Ida  own  house.  There  was  no  evidence  tending  to  show  that 
defendant  or  plaintiff  expected  anything  was  to  be  paid  for  keep- 
ing the  money,  or  carrying  it  to  Dr.  S.  The  defendant's  testimo- 
ny tended  to  show  that  plaintiff  stayed  less  at  defendant's  house 
than  above  stated,  and  that  on  Sunday,  he  wrote  defendant  to  bring 
his  clothes  and  papers  at  the  room,  the  next  morning,  to  plaintiff's 

*  brother,  which  defendant  did  accordingly.  The  defendant  notified 
the  plaintiff,  early  on  the  morning  of  the  6th,  of  the  loss  of  the 
money,  and  that  it  had  been  stolen,  and  gave  evidence,  tending  to 
show  that  it  was  lost  by  a  burglarious  entry  of  the  house  from 
without,  but  what  such  evidence  was,  is  not  stated.  There  were 
a  number  of  boarders  and  lodgers  in  the  defendant's  house  at  the 
time.  Nothing  is  stated  in  the  case,  to  show  that  any  one  in  par- 
ticular knew  the  time  or  the  manner  of  the  money  being  taken,  or 
that  any  one  heard  any  disturbance  about  the  house  during  the 
night,  or  that  any  marks  of  violence  were  found  upon  the  house. 
This  is  a  brief  statement  of  the  leading  facts ;  others  will  appear 
more  ftilly  in  the  course  of  the  opinion. 

I.  In  regard  to  the  question,  how  far  the  plaintiff  can  be  regard- 
ed as  a  guest  of  defendant,  at  the  time  the  money  was  put  into  the 
defendant's  hands,  and  up  to  the  time  of  the  loss,  the  cases  are  not 
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very  clear.  The  case  of  York  v.  Grindstone,  1  Salkeld.  388,  has 
been  understood  hj  most  of  the  elementary  writers,  as  decid- 
ing, by  a  divided  court,  that  one  by  leaving  his  horse  at  an  inn 
becomes  a  guest.  And  such  is  virtually  this  decision,  inasmuch 
as  defendant's  lien  as  innkeeper  is  recognized,  in  regard  to  a  horse 
left  at  his  stable  by  a  traveler  who  did  not  himself  put  up  at  the 
inn.  And  such  lien  does  not  exist  as  to  horses  put  at  the  stable  of 
an  innkeeper,  even  by  those  who  are  not  travelera  and  guests. 
And  so  this  case  is  perhaps  justly  regarded,  by  judges  and  ele- 
yi^m  mentary  writers,  as  settling  the  point  that  one  becomes  a  guest,  afi| 

c-t  ^^  <<       to  all  the  property  which  the  innkeeper  consents  to  take  into  his    « 

keeping,  by  leaving  his  horse,  from  which  profit  is  derived,  although 
the  same  relation  is  not  created  by  leaving  a  dead  thing,  as  a  trunk  ^ 
'  from  which  no  profit  arises,  as  is  intimated,  although  not  decided, 
.  in  Gelleif  v.  Clarky  Cro.  Jac  188.  But  that  point  has  since  been 
regarded  as  settled  by  this  case,  although  the  case  was  adjourned  * 
for  advisement,  ^  being  a  new  case.''  In  1  Smith's  Lead.  Cases 
50,  in  the  note  of  that  learned  and  accurate  writer  to  Calye's  case,* 
(8  Coke's  Rep.  82,)  it  is  said:  ^'If  a  traveler  leaves  his  horse  al 
an  inn,  and  lodge  elsewhere,  he  is,  for  the  purpose  of  this  rule,  to 
be  deemed  a  guest"  And  3  Bac.  Ab.  Tit.  Inns  and  Innkeepers, 
c.  5,  p.  666,  takes  the  same  view  of  the  law,  referring  to  this  and 
other  cases.  And  Mr.  Chitty,  in  his  treatise  upon  contracts,  p.  476, 
says :  <^  A  person  may  be  a  guest,  though  he  merely  leave  a  horse 
at  the  inn,  and  himself  lodge  elsewhere."  And  I  cannot  find  that  • 
the  doctrine  of  this  case  of  Tork  v.  Grindstone,  to  the  extent  above 
laid  down,  has  ever  been  questioned  in  England.  It  is  equally 
well  settled,  too,  that  one  becomes  a  guest  by  going  to  an  inn  for 
mere  temporary  refreshment,  either  food  or  drink.  {Bennet  v. 
'  MeUor,  5  T.  B.  273.)  This  last  case  is  certainly  going  the  full 
length  of  the  most  temporary  stay,  and  must  still  be  regarded  as 
altogether  sound.  So  too,  the  length  of  time  one  remains  at  the 
inn  is  not  important,  if  he  remain  there  in  the  transitory  character 
of  a  guest  (3  Bac.  Ab.  ubi  supra,  Chit  on  contracts  476,  and  notes.) 
It  is  unquestionable  that  an  innkeeper  may  receive  goods  as  a 
common  bailee,  to  keep  with  or  without  reward,  and  thus  stipulate 
to  be  excused  from  the  increased  responsibility  of  an  innkeeper, 
or  he  may  consent  to  assume  this  increased  responsibility  toward 
one  who  is  not  strictly  a  guest,  for  things  deposited  with  him. 
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(  WUHanu  t.  Green^  8  Eng.  Com.  Law  Rep.  858.)  In  other  words 
he  may  increase  or  restrict  his  general  responsibility  bj  special 
contract,  as  is  held  in  regard  to  common  carriers.  {Farmers^  and 
M.  Bcmk  ▼.  Ch.  Transportation  Co.,  23  Vt  186.)  But  a  mere 
notice  to  guests,  that  the  innkeeper  will  not  hold  himself  respon- 
sive for  goods,  unless  expressly  assented  to  by  guests,  will  prob- 
ably not  have  this  effect,  except,  perhaps  under  special  circum- 
stances, as  in  regard  to  being  notified  of  extraordinary  amounts  of 
nioDey,  and  other  valuable  goods,  so  that  they  may  be  kept  with 
proportionate  care,  as  is  held  in  regard  to  carriers,  in  the  last  case, 
sad  for  similar  reasons.  The  same  rule  in  regard  to  what  is  nec- 
essary to  create  the  relation  of  guest,  has  been  adopted  in  some 
wen  considered  cases  in  this  country :  Mason  t.  Thompson^  9  Pick. 
280,  where  it  is  held  that  an  innkeeper  becomes  liable  for  the  safe 
keeping  and  return  of  a  chaise  and  harness,  left  in  hisftistody  by  a 
traveler  who  put  his  horse  at  the  inn,  and  himself  put  up  with  a 
iriend.  And  to  the  extent  of  the  horse  and  equipage  certainly, 
we  think,  it  must  be  regarded  as  fuDy  settled  by  authority,  both 
in  England  and  this  country,  that  the  innkeeper  is  liable  as  such 
wboe  the  horse  of  a  traveler  is  put  at  the  inn,  although  the  owner 
or  teaveler  hims^  puts  up  at  another  place.  {Peet  v.  Me  Graw, 
25  Wendell  653.)  And  the  eases  of  GrinneU  v.  Cool;,  3  Hill 
486 ;  Thiekttun  v.  Howard^  8  Black.  535  ;  Hickman  v.  Thomas^ 
16  Alabama  666,  which  are  often  referred  to  as  denying  that  the 
relation  of  guest  is  thereby  created,  so  as  to  impose  the  increased 
responsibility  of  innkeeper,  certainly  do  not  decide  that  point, 
smce  it  was  not  involved  in  the  cases,  although  such  an  opinion  is 
there  intimated.  All  that  is  there  decided  is,  that  the  horse  of 
one,  not  a  traveler,  put  at  an  inn,  created  only  the  ordinary  lia- 
bility of  a  bailee,  for  compensation,  on  the  part  of  the  innkeeper. 
And  this  is  altogether  consistent  with  the  cases  of  Mason  v.  Thomp- 
son,  and  York  v.  Grindstone. 

It  is  observable  that  no  case  has  yet  arisen  where  a  traveler, 
patting  his  horse  at  an  inn,  has  left  other  goods  than  such  as  per- 
tain to  the  horse  and  carriage.  But  upon  principle,  if  the  rela- 
tum  of  guest  is  thereby  created,  and  the  host  consents  to  take  other 
portions  of  the  traveler's  necessary  luggage,  like  his  overcoat,  which 
it  is  most  common  to  leave  with  the  horse,  but  usually  within  the 
inn,  or  even  one's  trunk  or  money,  if  put  into  the  custody  of  the 
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proper  servant  or  agent,  at  the  bar,  while  the  innkeeper  retains 
the  horse,  from  which  he  derives  profit,  it  is  difficult  to  see  why  he 
should  not  be  held  liable  to  the  iiill  extent,  as  innkeeper,  for  all 
that  he  thus  accepts.  And  manj  judges  thus  lay  down  the  rule, 
which  seems  but  a  Mr  corollary  from  the  cases.  But  as  no  case 
has  gone  that  length,  and  this  case  does  not  now  seem  to  involve 
that  naked  point,  we  do  not  intend  here  to  decide  it 

This  case,  on  the  evidence  put  in  bj  the  plaintiff,  seems  to  pre- 
sent, in  the  first  instance,  the  relation  of  guest,  in  the  strictest 
sense.    And  we  do  not  think  it  necessary  to  continue  that  relation, 
that  the  plaintiff  should  have  continued  his  dwelling,  for  the  time 
even,  within  the  inn.    The  relation  of  gnest  was  clearly  created 
by  putting  the  horse  at  the  inn,  and  it  was  undeniably  extended  to 
all  the  plaintiff's  goods  lef^  at  the  inn  by  his  taking  a  room,  and 
taking  6om<^f  his  meals  at  the  inn,  and  lodging  there  a  portion  of 
the  time.     This  matter  seems  to  be  perfectly  settled  by  the  cus- 
tom in  the  cities.    It  is  there  considered  that  taking  a  room  is  the 
decisive  act  to  create  the  relation.    That  being  done,  the  guest  is 
charged,  as  such,  for  his  meals  and  lodging,  whether  he  take  them 
at  the  inn  or  with  his  friends,  as  any  one  may  know  who  has  had 
experience  in  such  matters.    And  this  seems  to  us  well  enough 
One  in  so  extensive  a  city  as  New  York,  might  find  it  convenient 
to  have  a  room  for  his  parcels,  and  to  take  his  dinner  at  a  down- 
town hotel,  while  he  might  choose  to  have  his  lodging,  and  meet  of 
his  personal  apparel  and  baggage  at  an  up-town  house.    And  it 
would  certainly  be  unreasonable,  if  one  chose  to  be  at  this  expense 
that  he  should  not  have  the  same  security  for  his  goods  left  at  the 
one  hotel  as  the  other.    Or  if  one  took  lodgings  at  a  hotel,  and 
should  subsequently  find  it  more  comfortable  to  lodge  with  a  friend, 
and  for  any  reason  should  not  choose  at  once  to  give  up  his  room, 
and  break  up  his  connection  with  the  hotel,  it  would  certainly 
sound  very  strange  that  he  should  not  have  the  same  security  for 
his  goods  as  if  he  made  the  hotel  his  constant  abiding-place  for 
the  time.     lie  would  certainly  be  bound,  ordinarily,  to  pay  till  he 
gave  up  his  room,  and  in  all  the  books,  pay,  or  the  right  to  charge, 
is  n^ade  the  criterion  of  the  innkeeper's  liability.     But  after  one 
has  given  up  his  room,  and  closed  his  connection  with  the  hotel, 
then,  indeed,  it  is  generally  understood,  and  no  doubt  correctly, 
that  for  any  baggage  lefl  at  the  inn  the  landlord  is  only  liable  as 
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a  oommon  bailee.  ^  And  it  was  toward  this  point  that  the  defend* 
ant's  testimony  was  addressed,  and  which,  if  made  out,  woald 
probably  have  been  sufficient  to  excuse  the  defendant  as  to  his  in- 
creased responsibility  for  the  personal  goods  of  the  plainti£f ;  cer- 
tainly unless  this  responsibility  can  be  predicated  merely  of  the 
horse  remaining  at  the  inn,  which  has  not  yet  been  regarded  as 
settled.  This  is  not  the  view  taken  of  the  law  upon  this  point  by 
the  court  below,  and  in  that  there  was  error. 

In  the  view  we  here  take  of  the  case,  the  testimony  of  the  plain- 
tiff to  his  purpose  of  returning  to  defendant's  house  on  the  morn- 
ing of  the  6th  was  important,  and  should  have  been  received. 
The  parties  being  made  witnesses,  as  the  law  now  stands,  are 
witnesses  to  every  point  material  to  the  determination  of  the  case. 
And  the  plaintiff  saying  to  defendant,  when  he  left  the  evening  be- 
fore, he  should  not  return  till  morning,  was  equiva^^ent  to  saying 
he  should  then  return,  and  his  bona  Jide  purpose  of  then  retum- 
iog  seems  to  be  very  s^ificant  upon  the  point  of  the  continuance 
of  the  rdlation  of  guest,  so  far  as  it  depended  upon  the  intention 
and  expectation  of  the  plaintiff. 

IL  In  regard  to  the  general  liability  of  an  innkeeper,  it  is  sur- 
prising that  the  law  should  still  be  so  indeterminate.  But  the 
cases  are  fewer  and  less  decisive  upon  this  important  subject  than 
tto^t  have  been  expected.  £ven  the  absurd  dictum  in  Newton 
V.  Trigg,  1  Shower's  269,  where  Eyres,  J.,  says,  "  They  (innkeep- 
ers) may  detain  the  person  of  the  guest  who  eats"  has  been  con- 
stantly quoted  to  establish  the  existence  of  such  a  right  in  the 
landlord,  and  without  much  examination,  (although  the  point  de- 
cided in  the  case  is,  whether  an  innkeeper  may  become  a  bank- 
rupt,) until  the  comparatively  recent  case  of  Sunholf  v.  Alfordy  8 
]kL  &  W.  247,  where  Lord  Abinger  says ,  "  I  would  be  sorry  to 
have  it  thought  I  entertain  any  doubt  in  this  case,  or  required  any 
authori^  to  support  the  judgment  I  propose  to  give," — that  no 
such  right  to  detain  the  person  of  the  guest  can  be  for  a  moment 
tderated  in  a  free  country.  So,  too,  we  find  numerous  creditable  ^ 
judges,  and  some  decisions,  carrying  the  liability  of  an  innkeeper 
to  the  full  extent  of  a  common  carrier,  and  thus  making  him  an 
insurer  i^ainst  all  losses  not  caused  by  the  act  of  God  or  the  pub- 
lic enemy.  But  such  is  clearly  not  the  general  course  of  the 
decisions  in  Westminster  Hall,  and  that  extreme  responsibility  was 
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expressly  repudiated  by  this  court     {Merritt  v.  Clagkom,  28  Vt. 
177.) 

It  is  there  held  that  an  innkeeper  is  not  liable  for  loss  of  goods 
of  the  guest  by  fire  from  without,  the  probable  act  of  an  incendi- 
ary, and  without  any  fault  or  negligence  on  his  part,  or  on  the 
part  of  any  inmate  of  the  house.  But  we  have  never  intimated 
that  we  were  prepared  to  put  the  liability  of  an  innkeepw  upon 
the  same  ground  as  that  of  other  bailees.  |  On  the  oontraiy,  we 
regard  it  as  weU  settled  that  the  liability  of  an  innkeeper  is  more 
severe  than  that  of  any  other  bailee,  with  the  single  exception  of 
common  carriers.  In  Richmond  v.  Smithy  8  B.  &  C.  9,  (15  £ng. 
Com.  Law  B.  144,)  Lord  Tenterden,  says,  in  regard  to  goods 
stolen  from  the  custody  of  an  innkeeper,  ^  The  situation  of  aa 
innkeeper  is  precisely  analogous  to  that  of  a  carrier.''  This  may 
be  too  strongly  expressed,  if  applied  to  all  cases  of  goods  taken 
from  the  custody  of  an  innkeeper.  For  it  may  be  done  by  su* 
perior  force,  and  without  his  fault,  and  still  not  the  force  of  a  pub- 
V  lie  enemy,  which  is  necessary  to  be  shown  to  excuse  a  carrier. 
But  in  regard  to  goods  stolen  from  the  custody  of  an  innkeeper, 
and  no  evidence  to  show  how  it  was  done,  or  by  whom,  the  liabil- 
ity is  the  same  as  that  of  the  carrier.  The  innkeeper  is  bound 
to  keep  his  house  safe  from  the  intrusion  of  thieves,  day  and  night, 
and  if  they  are  allowed  to  gain  access  to  the  house,  and  especially 
without  the  use  of  such  force  as  will  show  its  marks  upon  the 
house,  it  is  fairly  presumable  that  it  was  either  by  the  negligence 
or  connivance  of  the  host,  and  such  is  the  judgment  of  the  law  / 
thereon. 

Perhaps  the  rule  of  law  as  applicable  to  such  a  case  is  better 
expressed  by  Mr.  Justice  Bailey,  in  this  same  /rause :  "  It  appears 
to  me  that  an  innkeeper's  liability  very  closely  resembles  that  of 
a  carrier.  He  \a  prima  fade  liable  for  any  loss  not  occasioned  by 
the  act  of  God,  or  the  king^s  enemies."  And  Mr.  Justice  Story, 
lays  down  the  rule  in  regard  to  this  liability  as  correctly  as  it  can 
well  be  stated,  in  his  work  on  Bailments,  §  472 :  "•  But  innkeep- 
ers are  not  rGsp<Hisible  to  the  same  extent  as  common  carriers. 
The  loss  of  goods  while  at  an  inn  will  be  presumptive  evidence  of 
negligence  on  the  part  of  the  innkeeper  or  his  domestics.  Bot 
he  may,  if  he  can,  repel  the  presumption,  and  show  that  there  has 
been  no  negligence  whatever,  or  that  the  loss  has  been  occasioned 
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by  ineTitable  casnalitj  or  superior  force."  And  in  the  case  of 
Dawwn  v.  Chamneyy  6  M.  k,  Ellis,  N.  S.  164,  (48  £ng.  Com. 
Law  B.  164,)  Queen's  Bench,  1848,  Lord  Denhan,  in  giving 
judgment,  quotes  these  words  of  Mr.  J.  Stort  with  approbation, 
and  sabstantially  bases  the  judgment  of  the  court  upon  them. 
Pothier's  exposition  of  the  civil  law  liability  of  this  class  of  bail* 
ees  is  much  the  same.  The  Lustitutes  of  Justmian,  lib.  iv.,  lit.  6 
§  8,  thus  lay  down  the  rule :  ^  Bern  exereUor  navtSf  aut  cat^onie, 
mU  ttaubUy  de  damno,  autfurto^  quod  in  ruwij  in  eaupona  aut  stah^ 
vloy  factum  eritf  quasi  maleficio  teneri  videtur!*  The  innkeeper, 
it  seems,  was  thus  made  liable  for  all  damage  or  thefi,  the  same  as 
if  it  arose  from  his  positive  wrong.  If  it  happened,  it  was  in  law 
regarded  as  his  wrong,  quan  ex  mahficio  teneri  videtur*  And  the 
perpetual  edict  of  the  praetor,  which  has  formed  the  basis  of  the 
commentaries  of  most  of  the  dvil  law  writers  upon  this  subject,  is 
little  more  than  an  amplification  of  the  text  of  the  Institutes.  The 
code  Napoleon,  book  iiL,  tit  2  §  5, 1958,  is  scarcely  more  than  a 
translation  of  the  Institutes :  ^*They  (innkeepers)  are  responsible 
for  the  stealing  or  damage  of  the  property  of  the  traveler,  wheth- 
er the  robbery  were  committed  or  the  damage  were  caused  by  the 
domestics  and  officers  of  the  establishment  or  by  strangers  going 
and  coming  within  the  inn :  1954,  ih.  x  *^  They  are  not  responsible 
for  robberies  committed  with  armed  force,  or  any  other  superior 
force.*'  These  two  maxims  seem  to  embody  the  substance  of  our 
law  upon  the  subject  at  the  present  time;  in  confirmation  of  which 
we  would  further  refer  to  the  following  English  and  American 
cases:  ObAev.  WigginSy  14  Johns. ^75.  In  this  case,  a  wagon 
loaded  with  bags  of  grain  was  put  in  a  wagon  house,  which  was 
broken  open ;  ^'  £rom  which,"  say  the  court,  ^^  it  is  to  be  inferred 
that  the  building  was  close,  and  the  doors  fastened  in  such  a  man- 
ner as  to  promise  security."  Still  the  defendant  was  held  liable. 
The  innkeeper  is  liable  for  goods  stolen  from  any  part  of  his  house, 
unless  he  expressly  limit  his  responsibility,  and  this  is  assented  to 
by  the  guest.  (Richmond  v.  Smith,  supra.)  He  is  responsible  for  , 
money  belonging  to  his  guests.     (Kent  v.  Suchardj  2  Bam.  &  Ad.  I  / 

808—22  E.  C.  L.  R.  186.)    And  he  is  responsible  for  the  acts  of  I         ^ 
every  one  within  his  house,  unless  introduced  by  the  guest,  as  all 
the  cases  agree.     (Toweon  v.  The  Havre  de  Grace  Banky  6  Har. 
&*John8on  47.) 
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It  maj  be  important  to  consider  how  far  the  defendant  is  here 
liable  for  a  burglarious  entiy  of  his  house  from  without,  whieh  the 
case  sajs  he  claimed,  and  gave  testimony  tending  to  prove.  The 
detail  of  the  evidence  not  being  given,  it  is  impossible  to  determine 
whether  the  burglary  was  of  a  character,  if  proved,  which  should 
exonerate  the  defendant;  for,  although  the  authorities  are  not  de- 
cisive, or  altogether  coincident  upon  this  subject,  it  must  be  obvi* 
ous  to  all  that  an  ordinary  burglary,  such  as  might  have  been 
expected  to  happen,  upon  proper  temptation,  should  have  been 
provided  against  by  the  host,  and  the  omission  to  do  so  is  itself 
M  negligence.  And  the  recent  decisions  seem  rather  to  incline  to 
'^  the  view  that  the  host  is  liable  ^  all  losses  of  the  goods  of  his 
guest,  even  by  burglary  or  robbery,  unless  produced  absolutely  by 

*  \^  superior  force,  the  vis  major  of  the  schools.  Ch.  Kent,  in  Com.  2 
voL,  page  759,  (593,)  in  William  Kent's  ed.,  seems  to  incline  to 
this  view  as  the  fair  result  of  Mason  v.  Thompson  and  Richmond 
V.  SndtL  Mr.  Jus.  Stobt,  in  the  later  edition  of  his  Bailments, 
seems  to  incline  to  the  same  view,  page  809,  2d  ed.  And  ordi- 
narily an  intrusion  into  a  house  by  robbers  from  without,  or  bur- 
glars, must  be  attended  with  force  and  firacture,  and  more  or  less 
noise  and  alarm,  no  doubt ;  and  in  this  peaceful  portion  of  the 
country  to  have  happened,  and  leave  no  vestige,  would  be  fiuriy 
calculated  to  excite  suspicion  against  the  host,  of  negligence  at 
least.  And  where  marks  of  the  intrusion  are  found,  so  as  to  leave 
no  doubt  of  the  mode  of  the  loss,  it  must  still  be  a  question  how 
£ur  the  house  was  properly  £Eutened.  And  following  the  general 
rule  of  diligence,  on  the  part  of  innkeepers,  of  '^  uncommon  care," 
as  laid  down  by  Lord  Holt,  or,  as  some  of  the  books  have  it, 
^  the  extremest  care,"  it  would  certainly  be  incumbent  upon  theni 
so  to  fasten  the  inn  itself,  where  their  guests  lodge,  that  it  would 

^  I  not  be  liable  to  be  broken  by  common  force  or  art.  But  I  can 
comprehend  that  money  might  be  lost  by  a  burglarious  entry,  un- 
der peculiar  circumstances,  without  affording  any  just  ground  of 
imputing  even  negligence  to  the  innkeeper ;  and  in  sucfi  a  case 
notwithstanding  some  dicta  to  the  contrary,  I  should  myself  incline 
to  the  opinion  that  the  innkeeper  is  not  upon  principle,  bolden. 

I  But  I  do  not  think  a  jury  could  be  allowed  to  exonerate  an  inn- 

keeper from  the  loss  of  the  goods  of  his  guest  upon  presumption 
merely,  or  indeed  without  proof  of  some  of  the  circumstances  or- 
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dinarily  attending  the  breaking  of  a  bouse  Becnrelj  fastened* 
IB  the  distinctive  peculiari^  of  this  species  of  baUment  that  the 
host  is  prima  facie  holden  for  the  restitution  of  the  goods  of  his 
guests.  And  to  make  this  rule  of  any  practical  utility,  it  is  indis- 
pensable to  hold  the  host  to  proctf  of  the  mode  in  which  the  goods 
were  taken  &om  him,  and  that  it  was  without  any  fault  or  negli- 
gence on  his  part. 

And  if  his  house  is  properly  secured,  and  the  goods  properly 
guarded,  as  such  an  amount  of  money  would  be  likely  to  be  by  the 
owner,  it  is  fairly  supposable  that  some  trace  of  its  departure  may 
ordinarily  be  found.  And  when  a  case  occurs  that  possibly  or 
probably  professional  robbers  may  have  succeeded  in  eloining 
money  or  other  goods  without  leaving  foot-prints,  it  is  better  that 
the  innkeeper  should  be  held  liable  until  he  can  prove  the  mode 
of  the  loss,  than  that  so  beneficial  a  rule  of  law,  and  one  so  indis- 
pensable to  the  quiet  and  comfort  <€  travelers,  should  be  virtually 
demolished. 

And  with  eveiy  disposition  to  take  a  reasonably  favorable  view 
of  the  case  for  the  defendant,  it  seems  to  us  that  if  he  really  heU 
the  money,  as  innkeeper  at  the  time,  he  should  have  shown  some- 
thing more  definite  as  to  the  mode  of  the  loss  than  any  thing  de- 
tailed in  the  bill  of  ezcepticmS)  to  excuse  himsdf  from  restoring 
it.     On  the  bill  of  exceptions,  it  seems  to  be  the  common  case  ei 
goods  left  at  an  inn  and  lost  by  thefl  of  some  unknown  person, 
which  is  the  common  case  of  sudi  loss.    The  manner  of  the  loss 
should  be  stated,  if  known,  in  order  to  raise  the  prefer  question 
of  law,  as  it  regards  this  portion  of  the  case,  the  law  reversing  its 
ordinary  presumption  of  innocence  in  this  case,  and  presuming  the 
liability  in  the  first  instance;  for  if  the  fact  of  loss  may  be  left  to 
a  jury,  together  with  the  ordinary  negative  evidence  which  may 
be  supposed  to  attend  such  a  case,  as  a  sufficient  ground  upon 
which  to  excuse  the  innkeeper,  the  practical  benefit  of  the  rule  of 
his  preaamptive  liability  is  at  once  abandoned.    A  presumption 
which  may  be  encountered  and  overcome  by  a  counter  presump- 
tion,  without  proof,  is  of  no  avail  in  its  practical  application  to  the 
business  of  life.    It  thus  becomes  neither  an  dbg^tUe  or  probaih 
presumption,  but  a  mere  conjecture,  good  enough  till  some  counter 
conjectore  springs  up,  which  is  not  what  is  meant,  in  law,  by  a 
^  presumptive  liability."    It  may  more  properly  be  likened  to  the 
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presumptive  bar  of  a  debt,  £rom  lapse  of  time,  or  tbe  legal  bar  of 
the  statute  of  limitations,  both  of  which  are  removed  by  a  new 
promise,  or  the  payment  of  interest,  or  part  of  the  debt ;  but  it 
cannot  be  left  to  a  jury  to  raise  such  opposite  evidence  by  mere 
conjecture  or  counter  presumption.  So,  too,  in  the  case  of  an  inn- 
keeper; the  mere  fact  of  the  loss  of  the  goods,  without  any  con- 
nivance or  consent  on  his  part,  and  in  the  common  course  of  his 
business,  with  his  doors  fastened  in  the  ordinary  mode,  is  no 
sufficient  ground  from  which  to  allow  a  jury  to  find  no  negligence 
on  his  part ;  for  the  law  has  attached  an  opposite,  and  to  some  ex- 
tent an  artificial  presumption  to  these  same  fieu^ts ;  L  e.,  a  presump-  I 
tion  of  negligence.  And  although  this  is  not  an  absolute  and  con-  j 
dusive  presumption,  like  some  in  the  law,  it  is  nevertheless  one  of 
those  presumptions  which,  to  be  of  any  avail  practically,  must  be 
allowed  to  stand  till  encountered  by  some  tangible  and  reasonable 
proof  to  the  contrary,  either  positive  or  drcnmstantiaL  Le  Blanc, 
J.,  says, in ^^ef  v.  Clement^  4M.&  S.  806,  <^ Negligence wiU be 
imputed  to  him  (the  innkeeper)  where  the  loss  is  not  to  be  ascrib- 
ed to  any  other  known  cause."  This  seems  to  us  the  true  rule ; 
and  when  some  other  cause  is  known  and  presented,  it  may  then 
become  a  question  whether  it  is  sufficient  in  law.  But  to  say  that 
it  was  **  from  a  burglarious  entry  from  without,"  and  that  proof  was 
given  tending  to  show  that,  is  not  sufficient,  inasmuch  as  the  ma- 
jority of  such  burglaries  may  be  supposed  fairly  to  result  from 
negligence  on  the  part  of  the  innkeeper,  or  his  servants,  or  the 
inmates  of  the  house ;  and  in  such  case  the  innkeeper  is  liable. 

m.  In  regard  to  the  agreement  to  deliver  the  money  to  Dr. 
Swifl^  it  may  be  viewed  in  two  lights :  1st  Was  the  promise  upon 
sufficient  consideration  ?  Of  this  we  entertam  no  doubt.  The  de- 
livery and  acceptance  of  the  goods  are  a  sufficient  consideration 
for  any  undertaking  in  regard  to  them,  even  where  the  service  is 
merely  gratuitous,  as  was  held  in  Oo^gs  v.  Barnard^  Ld.  Raymond, 
909,  Com.  148,  Salk.  26,  and  which  has  not  been  questioned  since ; 
and  the  goods  being,  at  the  time  of  the  undertaking,  in  the  power 
of  the  parties,  is  the  same  thing,  since  it  is  presumable  that  but  for 
ihe  promise  the  guest  would  have  reclaimed  his  goods ;  he  was 
therefore,  by  the  new  promise,  induced  to  forego  an  advantage, 
which  is  a  sufficient  consideration.  2nd.  Was  this  promise  rea- 
sonably performed  ?  Did  the  defendant  do  all  he  ought  reasonably 
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to  have  been  expected  to  do  in  its  performance?  If  so,  he  after- 
ward merely  retained  the  goods  as  a  depositarj,  without  paj,  and 
would,  as  the  coort  below  charged,  be  liable  onlj  for  gross  neglect 
It  ought,  perhaps,  in  such  a  case,  to  be  brought  to  the  mind  of  a 
jurj  the  question  of  neglect  or  diligence  is  very  much  affected  by 
the  quality  of  the  business.  A  man  is  expected  to  use  care  and  dil- 
igence proportioned  to  the  importance  and  difficulty  of  the  business 
intrusted  to  him;  and  from  the  great  value  of  so  large  a  sum  of 
money,  the  ferocity  of  men's  appetites  for  money,  and  the  conse- 
quent certainty  of  it  being  stolen,  if  exposed,  one  who  should  take 
the  same  care  of  such  a  bag  of  gold,  which  he  might  fairly  be  ex- 
pected tOy  of  other  goods,  might  still  be  guilty  of  gross  neglect  as 
to  this,  and  not  aS  to  other  things  kept  with  the  same  diligence. 
If  the  defendant  failed  reasonably  to  perform  his  contract  in  this 
respect,  he  ought  probably  to  be  held  liable  for  the  consequent  loss 
to  the  plaintiff. 

IV.  If  the  defendant  held  the  money,  as  innkeeper,  and  made 
this  contract  upon  sufficient  consideration  to  deliver  to  Dr.  Swift, 
the  inquiry  will  arise,  what  effect  this  contract  will  have  upon  his 
former  obligation.  That  will  depend  upon  the  probable  intent  of 
the  parties,  which  may  ordinarily  be  gathered  from  the  terms  of 
the  contract  and  attending  circumstances.  If  the  new  contract 
was  intended  to  supersede  the  former  one,  and  come  in  its  place, 
80  as  to  have  the  defendant  hold  the  money  at  once,  in  a  new  re- 
lation, then,  of  course,  the  former  one  will  cease.  As,  for  instance, 
if  the  plaintiff  had  consented  to  have  defendant  loan  the  money  to 
some  one,  or  had  employed  him  to  carry  the  money  to  Troy,  or  to 
New  York,  and  he  had  entered  upon  this  duty  in  either  case,  and 
had  lost  the  money  upon  the  road,  or  before  it  was  actually  loaned, 
or  if  in  any  other  way  the  new  contract  was  inconsistent  with  the 
continuance  of  the  former  one,  the  old  contract  is  released  by  en- 
tering into  the  new,  although  of  the  same  grade,  and  not  creatmg 
8  technical  merger. 

But  when  the  new  contract  is  consistent  with  the  continuJance  of 
the  former  one,  and  only  provides  a  new  mode  of  ducharging  the 
former  one,  it  produces  no  effect  upon  it  unless  or  until  peiformed ; 
lUid  this  latter  seems  to  have  been  the  probable  purpose  of  the 
parties  in  this  case.  It  is  hardly  supposable  that  if  defendant 
held  the  money,  as  innkeeper,  the  parties  could  have  expected  his 
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duty,  as  such  to  be  affected  until  he  performed  the  new  contract, 
or,  at  least,  entered  upon  its  performance.  And  after  the  failure 
to  perform  bj  accident  and  without  fault,  it  would  be  reasonable, 
perhaps,  to  conclude  the  parties  expected  the  defendant's  obliga- 
tion would  remain  the  same  it  was  at  the  time  this  new  contract 
was  entered  into,  unless  there  was  something  to  show  that  the  de^ 
fendant  declined  keeping  the  money,  as  innkeeper,  which  he  might 
do  if  he  preferred  to  risk  the  consequences  of  such  refusal,  rather 
than  to  assume  the  responsibility ;  and  this  new  contract  was  en- 
tered into  to  induce  the  defendant  to  consent  to  keep  the  money 
for  that  purpose ;  i.  e.,  the  purx>0fle  of  the  new  contract  In  that 
case  it  would  seem  reasonable  if  the  defendant  failed  to  perform 
the  new  contract,  without  his  fault  that  the  money  would  remain 
in  his  hands,  only  in  the  capacity  of  an  ordinary  bailee  at  most. 
But  as  new  facts  in  a  future  trial  may  be  CTolved,  we  have  not  ex- 
amiaed  the  cases  at  length  upon  this  subject,  especially  as  they 
have  not  been  brought  to  our  notice  by  counsel,  but  thej  will  be 
found  to  sustain  the  general  views  above  stated.  Chitty  on  con- 
tracts, 111,  113,  and  notes  and  cases  referred  to. 
Judgment  reversed,  and  case  remanded. 


NoTB. — A  more  extended  examination  of  the  caces  upon  this  inbject,  espe- 
cially the  American  cases,  develops  nothing  at  Tmriance,  so  far  as  the  general  coune 
of  decision  is  concerned,  with  the  leading  views  put  forth  in  the  opinion  in  this 
case.  And  in  some  points  where,  at  the  time  of  writing  the  opinion,  I  was  not 
aware  of  any  express  authority,  I  find  almost  precise  coincidence  and  confiima 
tlon.  The  case  of  WiniemuiU  v.  Clark,  (6  Sandford's  Superior  Court  R.  N.  Y. 
city,  242,)  seems  a  rather  remarkable  confinnation  of  oxur  views  upon  the  ques- 
tion of  what  is  requisite  to  determine  the  relation  of  guest  and  host  OAK]:£T,Ch. 
J.,  says,  "It  is  plain  that  the  liability  of  an  innkeeper  continues  no  longer  than 
the  continuance  of  the  relation  between  him  and  the  guest  That  relation  ceases 
when  the  guest  payt  hie  biU,  and  leasee  the  Aouse,  tcUh  the  declared  intention  of  nor 
BETUBNiNO.  In  this  case  the  guest  had  carried  his  trunk  to  an  inn,  and  taken  a 
room,  putting  his  trunk  below,  in  some  place  pointed  out  by  the  servant  as  a  safe 
and  suitable  place,  and  then  had  gone  out  to  lodge  with  a  friend.  He  returned  in 
the  momi  ng  and  paid  for  the  room,  though  somewhat  objecting,  and  left  the  ho. 
tel.  His  trunk  was  never  taken  from  the  hotel  by  the  guest  The  testimony  was 
conflicting  whether  it  was  lost  before  the  guest  settled  his  bill,  or  afterward,  and. 
Judge  Oaklet's  remarks  had  reference  to  this  point  chiefly.  This  case  had  not 
come  to  my  notice  at  the  time  of  writing  the  opinion. 

In  a  considerable  number  of  the  states,  the  courts  have  shown  a  disposition  to 
put  the  liability  of  innkeepers  upon  the  same  high  ground  as  that  of  common 
canieri.    In  Massachusetts  the  case  of  Ma9on  ▼.  rAompson,  and  some  others  per- 
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haps,  ooDtain  suoh  intimfttioos,  and  tiierein  are  donbtlM*  at  Tarianca  with  the 
English  decisicHia.    Bat  that  the  case  of  Mason  ▼.   Thomptonj  upon  the  main 
gpcmnd  is  not  soaad,  I  eDtertain  no  question,  notwithstanding  the  sharp  criticism 
of  QBOnaon,  J.f  in  GrimuttY.  CotAy  (8  Hill  486.)    This  last  case  is  merely  that 
of  a  townsman  pitting  ahorse  or  horses,  at  livery  at  an  inn.    And  TkkitUm 
T.  HtMsardy  (8  Blackford  685,)  is  the  of  same  character.     And  Hicknum  y. 
Thomas,  (16  Alabama  666,)  is  the  case  of  a  stage  proprietor  patting  his  horses  at 
an  ion  on  his  route,  and  the  court  held,  and  correctly,  no  donbt,  that  the  inn- 
keeper had  no  lien  upon  the  horses  for  their  keep.    These  cases,  with  that  of 
Ptei  Y.  MeGauff  (25  Wendell  658,)  which  finally  turned  upon  a  question  of  plead- 
ing, are  sometimes  referred  to  as  haying  shaken  the  case  of  Mason  y.  Thompson. 
Bat  in  the  case  of  Peet  y.  3/cGaWj  Ch.  J.  Nklsuh  citen  the  case  of  Mason  v. 
Thompson^  as  to  the  main  question  determined,  with  approbation.    And  although 
in  some  of  the  other  cases,  it  seems  to  be  questioned  whetlier,  if  a  iravtUr  merely 
put  his  horse  at  an  inn,  and  go  somewhere  else  himself,  the  proper  relation  of 
gnest  is  thereby  created.    Yet  this  question  is  in  no  sense  involved  in  any  of  these 
cases;  the  plaintiffs  in  all  the  cases  being  inhabitants,  and  not  trore/ers,  could  not 
become  guests  even  if  they  resided  personall}'  at  the  inn,  but  would  become 
brjorderSf  and  their  horses,  while  they  remained  there,  would  be  at  livery  merely. 
And  upon  the  main  point,  whether,  if  a  traveler  leave  his  horse  at  an  inn,  and 
does  not  himself  lodge  at  the  inn,  the  innkeeper  is  liable  as  9uch,  and  for  his  keep 
holds  a  lien  upon  the  animal,  the  decisions  are  all  one  way.  It  is  not  even  a  question- 
able point,  in  my  judgment.    We  have  nothing  to  oppose  to  that  view  but  the  dis- 
sent of  Lord  Holt,  in  York  v.  GrindtUmCy  the  principle  of  the  decision  of  the  ma- 
jority of  the  court  being  firmly  established  in  the  English  law  ever  since  that 
date.    That  some  of  the  dicta  of  Wilde,  J.,  in  the  case  of  diason  v.   Thompson^  i 
upon  the  general  subject  of  the  extent  of  an  innkeeper's  liability,  require  qualifi-l  f 
cation,  few  thorough  lawyers  at  the  present  day  would  be  inclined  to  questionj 
Bat  similar  dogmas  are  found  in  many  of  the  English  cases,  from  difierent  emi-     \ 
oeot  judges,  and  in  a  very  large  proportion  of  the  American  caf;es  of  that  date,  and 
immediately  f^ubsequcnt.    And  although  it  is  some  years  since  I  have  gone  thor- 
oughly into  the  subject  of  the  old  English  law,  in  regard  to  tlie  comparative  re- 
spoQslbitity  of  innkeepers  and  carriers,  for  goods  intrusted  to  them,  it  is  cer- 
tain there  was  an  exact  correspondence  in  the  liability  of  these  two  class- 
es of  bailees,  in  the  civil  law,  and  I  am  convinced  by  the  form  of  the  early     , 
writs  against  f  uch  bailees  in  the  Begistrum  BreviuvHy  that  the  primitive  liability  was 
precisely  the  same  in  England.    But  it  is  the  responsibility  of  the  innkeeper  whichl  t 
has  stood  its  ground,  while  that  of  common  carriers  has  been  constantly  growing!  j 
more  and  more  stringent.    But  it  is  not  needful  to  say  more.    The  difference  inf  | 
the  extent  of  responi^ibility  in  these  two  classes  of  bailees  is  now  firmly  estab-i 
lUhed,  and  these  dicta  of  judges  and  elementary  writers,  declaring  them  identw 
calf  must  be  regarded  as  a]X)cryphaly  or  at  least  behind  the  times.    And  tliis  Is 
all  which  can  be  fairly  objected  perhaps,  to  ^fason  v.  Thotnpson. 

The  light  of  a  gaest  to  maintain  his  relation  to  an  inn,  notwithstanding  tempo- 
rary absence,  is  very  clearly  recognized  In  GrinntU  v.  Cooky  by  BR0^'8OK,  J.  '*  If 
a  tnaveler  leave  his  horse  at  an  inn,  and  then  go  out  to  dine  or  lodge  with  a  friend, 
or  if  he  leave  the  inn  and  go  to  another  town,  intending  to  be  absent  two  or  three 
dava,  the  rights  and  liabilities  of  the  parties  remain  the  same  aa  if  the  traveler 
2iad  not  left  the  inn."  In  Thichston  v.  Howard^  Smith,  J.,  speaking  of  the  com- 
parative  responsibility  of  carriers  and  innkeepers,  says:  *'  The  rule  of  law  is  near- 
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ly  or  quite  as  rigid  in  the  one  case  as  die  other,  although  there  may  be  some  dif- 
ference in  Ike  aatet  excepttd  frwa  its  operaHon,"     In  JJUl  v.  Owen,  (6  Blackford 
828,)  Dbwet,  J.,  says :    "That  the  loss  of  the  goods  of  the  guest  ftom  a  common 
tavern,  is  prima  facie  evidence  of  negligence  on  the  part  of  the  keeper,  and,  un- 
explained, sufficient  to  render  him  liable."    Thecaseof  2lN0sanv.  TkeEdvrede 
Grace  Bamk,  (Har.  &  Johns.  47,)  puts  the  liability  of  the  .innkeeper  on  the  ground 
of  the  agent  of  the  bank  being  a  guest,  and  paying,  and  though  the  bank  paid 
nothing,  and  were  not,  in  any  sense,  affected  by  the  expenses  of  the  agent,  he 
acting  only  in  the  single  transaction  and  that  gratuitously,  Buchakak,  J.,  says: 
*^  Innkeepers  are  answerable  by  reason  of  the  profits  arising  either  from  the  kee|^ 
ing  of  the  horses,  etc.,  of  their  guests,  or  the  keeping  of  the  guests  themselves,  in 
the  case  of  money,  or  other  property,  from  the  keeping  of  which  no  profit  can 
arise."  P.  62.    In  the  case  of  MeBonald  v.  jE^erton,  (5  Barb.  Sup.  Ct.  6e0,)  the 
general  views  above  are  affirmed.    Masok,  J.,  in  the  language  of  the  reporter's 
note,  holds;    **If  a  person,  after  becoming  a  guest  at  an  inn,  goes  away  for  a 
brief  period,  leaving  his  property,  intending  still  to  return,  he  is  to  be  considered 
as  still  continuing  to  be  a  guest,  and,  and  if  his  property  is  lost  during  his  absence 
the  innkeeper  is  liable." 
In  the  case  of  Shaw  v.  Berry,  (81  Maine  478,)  the  rule  laid  down  seems  certain- 
/  ly  more  stringent  than  the  cases  will  justify.    Tekmey,  J.,  says:    "  He  (the  host) 
I   is  bound  to  keep  the  goods  and  chattels,  so  that  they  shall  be  actually  safe,  iner- 
'    itable  accidents,  the  acts  of  public  enemies,  the  owners  of  the  goods  and  their  aer- 
'    vants  excepted.    Proof  that  there  is  no  negligence  in  the'  innkeeper  or  his  ser- 
Tants,  is  not  sufficient  for  his  inmiunity."    If  this  were  to  be  understood  in  its 
y  most  extensive  signification,  it  certainly  conflicts  with  the  view  taken  by  (his 
court  in  Merritt  v.  Claffhom,  (28  Vt  177.)  But  the  case  of  Shaw  v.  Berry,  requir- 
*  ed  no  such  extreme  view.    It  was  that  of  a  traveler's  horse  breaking  a  leg  in  de- 
>  fendant's  stable  during  the  night,  m  a  manner  unknown  to  any  one.    In  principle, 
the  case  was  much  the  same  with  the  present,  and  seems  to  have  been  tried,  in 
the  first  instance,  much  as  was  this  case,  with  a  similar  result.    And  there  can  be 
no  doubt  of  the  tavemkeeper's  liability  in  such  a  case.    And  he  could  not  a^k  a 
jury  to  exonerate  him,  upon  the  presumption  of  faithfulness,  until  he  could  show 
by  evidence,  either  positive  or  circumstantiaJ,  how  the  ii^uiy  did  accrue,  that  the 
courtand  jury  might  determine  whether  it  arose  from  any  defect  in  the  stable, 
or  neglect  of  the  innkeeper  or  his  servants.    Until  that  is  made  to  appear,  the  law 
^  presumes,  that  it  was  the  fault  of  the  host,  either  mediately  or  immediately. 
^      The  case  of  Berkshire  Woolen  Co.  v.  Proctor,  (7  Cushuig  417,)  seems  to  be  an 
»  elaborate  and  satisfactory  exposition  of  the  law,  but  it  does  not  come  directly 
.  withm  the  range  of  the  present  discussion.   It  is  said  in  Jones  v.  Thmiow,  (8  Mod. 
1 172,)  that  the  innkeeper  has  a  lien  upon  the  horse  of  his  guest  ^'for  the  meat  of  the 
^  horse,  l>ut  not  for  the  meat  of  the  guest"    But  this  distinction  seems  not  to  have 
been  preserved  in  the  later  cases.    It  ^eems  now  to  be  considered  that  this   lien 
extends  to  all  the  goods  put  into  the  keeping  of  the  host,  or  forming  the  proper 
'  luggage  of  the  traveler  and  his  family,  and  the  equipage  and  accompanimenta  of 
the  horse  and  carriage.     The  lien  and  the  liability  ^eem  to  be  co-extensi-c^. 
( Thompson  v.  Lacy,  8  B.  &  Aid.  288:    Proctor  v.  NichoUon,  7  Car.  &  P.6T.)     It 
has  recently  been  decided  by  the  English  courts  (Law  &  £q.,  ArmitUady,  TIlMm^ 
17  Queen's  Bench  R.  261,)  that  if  a  guest  is  grrossly  negligent  in  exposing  money, 
whereby  it  is  stolen,  he  cannot  recover  for  it    We  have  thus  examined,  in  dA^ 
tiUl,  almost  every  case  bearing  upon  the  points  involved  hi  the  present  one. 
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JoEor  S.  Dalstmplb  v.    Town  of  Whitikohaic. 

Seleetmen^  their  Powers.  ArhUrators,  Award.  Town  Orders. 
What  matters  are  proper  to  be  considered^  in  assessing  dam* 
ages  occasioned  by  taping  a  highway. 

The  power  and  duties  of  seleotmen  are  given  and  limited  by  statnte,  and  when 
they  cannot  agree,  with  the  penon  interested  in  lands  taken  for  a  higfawi^,  up- 
on the  damages,  they  may  submit  the  same  to  arbitrators;  but  they  can  only 
submit  those  matters  proper  to  be  considered  in  ascertaining  the  damages  sus- 
tained by  taking  the  land  for  which  they,  as  selectmen,  are  authorized  to  make 
eompeneation;  and  the  arbitrators  in  ascertaining  the  damages,  aze  confined  to 
inch  ftets  and  matters,  as  could  be  taken  into  consideration  by  the  selectmen. 

And  in  ascertaining  the  damages  for  land  so  taken  for  a  highway,  the  only  mat- 
ters proper  to  be  considered,  are  **  the  value  of  the  land  taken,  the  expense  of 
feoehig  against  the  road,  and  the  dvnage  done  to  the  land  remaining.'* 

And  where  the  arbitrators  in  ascertaining  the  damages,  took  into  consideration  the 
injury  sustained  by  the  plaintiff  by  the  discontinuance  of  the  old  highway,  and 
the  expense  of  building  a  cross  road  on  plaintiff's  land,  it  was  hM,  that  these 
matters  were  not  within  the  submission,  as  the  selectmen,  under  the  statnte, 
could  not  have  made  compensation  for  either  of  those  matters,  and,  therefore, 
eould  not  legally  submit  them  to  arbitration. 

And  wfaero  tbe  selectmen  of  a  town  and  the  plaintifl^  by  express  agreement, 
submitted  all  the  matters  passed  upon  by  the  arbitrators,  but  the  submission  as 
to  some  of  the  matters  was  not  binding  on  the  town,  and  the  arbitrators  verbally 
pdblislied  their  award,  which  consisted  of  distinct  findings  on  distinct  matters, 
having  no  connection— Ab(— that  it  is  competent  for  the  plaintiff  to  deolare  in 
asanmpeit  for  the  aggregate  amount  of  th^  award,  and  that  those  matters  im- 
properly allowed  and  which  can  thus  be  definitely  ascertained  and  computed, 
may  be  disallowed,  and  a  recovery  had  by  the  plaintiff  for  the  balance,  or  upon 
fiiat  pait  of  the  awaid  whioh  was  good  and  legaL 

And  where  the  arbitrators  made  up  their  a^ard  of  distinct  sums,  awarded  on  dis- 
tinet  matters,  having  no  connection  with  each  other,  and  so  verbally  publish 
Hwir  award  to  the  parties;  the  statement  of  the  aggregate  amount  of  the  award 
by  the  arbitiatots  will  not  render  the  award  entire  and  indivisible;  nor  will 
sneh  an  effect  be  produced,  if  after  so  publishing  the  award,  they  give  to  one  of 
the  parties,  at  t&elr  request,  a  written  statement  of  the  amount  of  the  award, 
intended  for  the  use  of  the  party,  and  not  as  a  publication  of  the  award. 
/ 

A  town  order  in  these  words, "  Thetareasorer  of  the  town  of  Whitingham  is  di- 
rected to  pay  to  W.  H.  FoUett  or  bearer,  ten  dollars  and  eighty-six  cents  on  de- 
BMuid,  Jan.  7, 1851,**  has  all  the  elements  of  negotiable  paper,  and  when  such 
orders  are  drawn,  presented  for  payment,  and  pajrment  refused,  they  are  nego- 
tiable, and  can  be  prosecuted  in  the  name  of  the  indorsee. 
zxTi  S3 
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When  a  town  order  Is  ddiyered  md  accepted  by  a  ptitj,  it  opentes  as  a  satlsfae- 
tion  of  the  amount  for  which  it  is  given,  and  the  remedT  of  the  party  is  onlj 
upon  the  order,  and  no  recovery  can  be  had  npon  that,  until  after  the  order  has 
been  presented  to  the  treasurer  of  the  town  for  pa3rment. 

Assumpsit  in  which  the  plaintifir  declared  specially  on  a  sub- 
mission to  and  award  of  arbitrators.  The  declaration  also  con- 
tained the  common  counts. 

Plea,  the  general  issue,  and  trial  by  jurjr. 

On  the  trial  it  appeared  that  the  selectmen  of  the  town  of  Whiting, 
ham,  on  the  16th  day  of  July,  A.  D.  1850,  duly  laid  out  and  sur- 
veyed a  public  highway  in  said  town,  across  lands  owned  by  the 
plaintiff  jointly  with  James  S.  Dalrymple,  and  other  lands  owned 
by  the  plaintiff  with  one  James  S.  Dalrymple,  Jun.,  which  surrey 
was  duly  recorded  in  the  town  clerk's  office  in  said  town,  on  said 
16th  day  of  July. 

That  the  making  of  said  highway  across  said  lands,  was  soon 
after  commenced  by  said  town,  and  the  work  of  construction  was 
prosecuted  by  said  town  during  the  summer  and  fall  of  said  year. 

That  the  plaintiff,  (who  was  duly  authorized  by  his  co-tenants 
to  act  for  them  in  the  premises,)  and  the  selectmen  of  said  Whit* 
ingham,  being  unable  to  agree  upon  the  amount  of  damages  sus- 
tained by  said  parties,  by  reason  of  the  laying  out  of  said  high- 
way, across  the  said  lands,  agreed  to  submit,  and  did,  on  or  about 
the  15th  day  of  September,  A.  D.  1850,  submit  said  matter 
to  the  arbitrament  and  final  award  of  John  A.  Winslow  and 
Noah  Wells — ^and  that  at  the  time  said  submission  was  made,  the 
said  selectmen  were  informed  by  the  plaintiff,  that  he  was  author- 
ized by  his  co-tenants  to  act  for  them  and  in  his  own  name  in 
making  said  submission,  and  in  conducting  all  the  proceedings  un- 
der or  upon  it,  and  the  plaintiff,  it  appeared,  had  in  fact  such  au- 
thority. 

That  the  selectmen  with  this  knowledge,  and  knowing  the  state 
of  the  titles  to  said  land,  made  the  said  submission  with  the  plain- 
tiff, and  it  appeared  that  the  selectmen  appointed  Freenum  Wor- 
den,  one  of  their  number  to  appear  at  said  hearing,  and  manage 
at  the  same,  under  said  sulm'ssion — ^that  on  the  24th  day  of  Oc- 
tober, 1850,  the  said  parties  appeared  before  the  said  arbitrators^ 
and  were  heard  in  the  premises. 

That  the  plaintiff,  at  said  hearing,claimed  that  the  laying  out  and 
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opening  of  the  said  new  highway,  would  resolt  in  the  disoontin- 
uanoe  of  part  of  the  old  h^hwaj,  lying  in  Whitingham  and  Beads* 
boro,  contiguous  to  and  running  parallel  with  said  new  highway, 
both  being  on  the  same  line  of  travel ;  and  thai  said  discontin- 
uance would  diminish  the  value  of  timber  lands  belonging  to  him 
and  his  co-tenants,  lying  contiguous  to  said  old  highway;  and  that 
said  discontinuance  would  make  it  necessary  for  him  and  said 
James  S.  Dalrymple  to  build  a  cross  road  from  their  house  in 
said  Whidngham,  and  on  said  old  highway,  to  the  said  new  high- 
way, a  distance  of  about  fifty  rods  across  their  joint  lands  in  said 
Whitingham;  and  also  further  claimed  the  expense  of  building 
one  fence  on  the  line  of  said  new  highway,  in  said  Whitingham, 
through  lands  owned  jointly  by  him  and  his  said  co-tenants,  as 
damages  sustained  by  reason  of  the  laying  said  highway  through  said 
lands. 

That  said  arbitrators  were  duly  informed  of  the  state  of  the  ti- 
tles of  said  lands,  and  of  the  agreement  that  the  business  should  be 
done  in  the  name  of  said  plaintiff. 

That  after  a  hearing  in  the  premises,  the  said  arbitrators,  on  the 
said  24th  day  of  October,  1850,  tnade  and  verhaUy  puhUihed  their 
award  to  the  plaintiff  and  said  selectmen  ;  and  therein  awarded  to 
the  plaintiff  as  damages  sustained  by  him  and  his  co-tenants,  by 
reason  of  the  location  of  said  new  highway  over  their  lands,  the 
sum  of  $198,75,  damages  and  five  dollars  costs  of  reference. 

And  that  as  part  of  said  publication  the  said  arbitrators  then 
and  there  stated  that  forty  dollars  of  said  sum  had  been  allotted  hy 
Unsm^  as  damages  for  the  discontinuance  of  the  said  old  highway,  in 
said  Whitingham,  and  ihsA  fifty  dollars  of  said  sum  had  been  al* 
lowed  as  damages  for  holding  said  cross  road,  and  that  $108,75, 
the  residue  of  said  $198,75,  was  for  the  expense  of  building  one 
fence  on  the  said  new  highway  across  said  lands,  and  that  they 
had  set  off  the  value  of  the  land  taken  for  the  new  highway 
against  the  benefit  which  the  plaintiff  and  his  co-tenants  would 
derive  from  the  laying  of  the  said  new  highway ;  and  that  the 
aw€Brd  was  in  fact  made  up  in  the  manner  and  of  the  distinct  sums 
so  declared  by  the  said  arbitrators. 

That  said  selectman,  while  the  hearing  was  in  progress,  told  the 
said  arbitrators,  that  the  said  old  highway  would  be  discontinued, 
and  wanted  the  daim  for  damages  therefor  to  be  considered  and 


848  BBNNIN6T0N  OOUNTT. 

passed  upon  by  them;  bat  insisted  that  no  damages  sboald  be  al- 
lowed tberefory  but  this  was  said  without  any  other  authority  tfaaii 
that  confeired  by  the  submislnoa  and  his  appointment  aforesaid. 
That  after  the  decision  had  been  made  veibally,  as  aforesaid,  the 
said  selectnum  requested  the  said  arbitrators  to  make  and  deUver 
to  him  a  written  statement  of  their  said  award. 

Thereupon  they  delivered  to  him  the  following  statanent  in 
writing,  which  was  accepted  by  him  as  sadsfiMstory. 

^  We  the  subscribers  having  been  selected  by  H.  Sawyer,  F. 
^  Worden,  and  2L  Corkins,  scdectmooi  of  Whitinghaniy  in  behalf 
^  of  said  town  in  the  <me  part»  and  J.  S.  Dalrymple  of  Beadsboro', 
**  of  the  other  part,  for  the  purpose  of  estimating  the  damages 
^'  caused  by  locating  a  certain  road  in  said  Whitingham,  over  ^e 
<<  lands  of  said  Daliymjde,  having  met  the  parties,  and  heard  their 
^  allegations  and  arguments,  do  award  and  determine  that  said 
«  Dalrymple  lecover  of  die  said  town  of  Whitingham  the  Sam  of 
^  one  hundred  and  ninety-eight  dollars  and  seventy-five  cents^  in 
^'  full  of  all  damage  to  him  in  consequence  of  location,  together 
^'  with  costs  of  reference,  taxed  at  ftre  dollars. 

(Signed)  <<Noah  Wells 

"John  A.  WmsLCW. 

«  Beadsboro',  Oct  24, 1850.'* 

It  also  appeared  that  the  said  selectmen  paid  to  the  said  arbi- 
trators the  five  dollars,  costs ;  and  that  said  old  highway  has  never 
been  discontinued;  and  that  demand  was  duly  made  of  payment 
of  the  said  award,  before  this  action  was  commenoed. 

Under  the  common  counts  the  plaintiff  offered  in  evidence  the 
three  following  town  orders,  viz : 

1.  "<  $10,86.  The  Treasurer  of  the  town  e£  Whiting^iam  h 
directed  to  pay  to  W.  H.  Fdilett  or  bearer  ten  dollars  and  eighty- 
six  cents  on  demand. 

Jan.  7, 1851." 

2.  <^  $15,75.  The  town  Treasurer  is  directed  to  pay  W.  H. 
FoUett  or  bearer  fifteen  dollars  and  seventy-five  cents,  on  de- 
mand. 

(Signed)  H.  Sawtor        >  Selectmen. 

JOSIAH  BrIGOS  >  *=^''^'^™- 

Whitingham,  Feb.  28, 1852.'' 
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d.  ^  $1,50.  The  town  Treasurer  is  directed  to  paj,  John  S. 
Dalrymple  one  dollar  and  fifty  cents  on  demand,  for  labor  on  the 
highway  in  Aogost  and  Septombery  1850,  by  agreement  of  select* 
men  of  last  year. 

Whitingham,  March  18, 1851." 

It  appeared  that  the  first  of  said  three  orders  had  at  its  date 
been  doly  presented  to  the  treasurer  of  said  town  of  Whitingham, 
and  payment  demanded  thereon;  and  that  the  persons  signing 
said  orders  severallj  as  selectmen,  were  such  at  the  time  of  sign- 
ing ;  and  that  said  orders  were  the  property  of  the  plaintiff  .at  the 
time  this  suit  was  brought ;  and  that  neither  the  2d  or  dd  order  had 
erer  been  presented  to  the  treasurer  of  said  town  for  payment 

The  County  Courts  December  Term,  1853, — Pierpoint,  J., 
presiding^— instructed  the  jury  that  the  plaintiff  was  not  entitled 
to  recover  aU  or  any  part  of  said  award— nor  the  sum  mentioned 
in  the  first  or  second  order — ^but  that  the  plaindff  was  entitled 
to  reooTer  under  the  count  ybr  work  and  labor ^  on  the  considera- 
tion of  the  third  order,  as  it  appeared  said  consideration  was  for 
wnck  and  labor  performed  by  said  plaintiff.  It  also  appeared  that 
said  order  was  deliverod  and  received  by  the  plaintiff  in  payment 
for  said  labor. 

The  jury  returned  a  verdict  for  plaintiff  to  recover  $1,50,  the 
amount  of  the  third  order. 

To  the  ruling  and  instructions  of  the  court,  as  to  the  right  of 
Ifae  plaintiff  to  recover  on  said  submission  and  award,  and  to  his 
right  to  recover  under  the  common  counts,  the  sums  mentioned  in 
the  first  and  second  orders,  the  plaintiff  excepted. 

And  to  the  ruling  and  instructions  of  the  courti  as  to  said  order 
fi»r  $1,50,  the  defendants  excepted. 

O.  L.  Shafter  and  W.  H,  FoUeU  for  plaintiffl 

The  instructions  to  the  jury  were  erroneous  in  these  particu- 
kra. 

L  There  was  error  in  the  charge  that  the  plauitiff  on  the  facts 
fiNind  was  not  entitled  to  recover  the  whole  amount  awarded. 

The  arbitrators  had  equitable  powers.  1  Swift's  Dig.  468.-^ 
Thej  could  therefore  give  remoto  and  contingent  damages,  as  well 
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as  those  proximate  and  certain.  The  $40  and  the  $50  are 
allowed  in  the  award,  not  as  independent  claims,  foreign  to  the 
laying  of  the  road ;  but  as  damages  sustained  by  **  reason  of  the 
laying  of  the  said  new  road  over  the  said  lands" 

Whether  these  remote  damages  would  ultimately  appear  in  the 
series  of  effects  resulting  from  the  laying  of  the  road  was  a  ques- 
tion of  fact,  upon  which  the  finding  of  the  arbitrators  is  oonclusiye, 
for  that  question  was  within  the  scope  of  the  submission.  Emer* 
son  V.  Udall,  8  Vt  357. 

II.  There  was  error  in  the  instruction,  that  the  plaintiff  was 
not  entitled  to  recover  any  part  of  the  sum  awarded. 

The  instructions  should  have  been  (assuming  that  the  award 
was  Toid  as  to  the  $40  and  the  $50,)  that  the  plaintiff  was  entitled 
to  recover  the  $108,75,  awarded  for  the  fence  on  the  new  road. 
For  that  sum  was  not  so  connected  with  the  other  two  that  an  al-  . 
lowance  of  it  would  effect  the  justice  of  the  case.  1  Swift's  Dig. 
468-470.  Martin  et  oL  y.  Williams,  13  Johns.  264  Eixfardv. 
Nye  J  20  Vt.  132.     Ut  res  majis  valeaty  quam  pereat. 

JUL  There  was  error  in  the  instruction  that  the  plaintiff  could 
not  recover  under  the  money  counts,  the  amount  of  the  first  order, 
payment  thereof  having  been  duly  demanded  before  the  conunence- 
ment  of  the  suit.  Mattocks  v.  Lyman  et  aL,16  Yt  113.  Perry 
V.  Smith,  22  Vt  301.  Bay  v.  Byde,  1  D.  Chip,  214.  Comp.  Stat 
118  §  46,  56.  (Those  ^  Grew  v.  Bumham,  13  Vt  447.  Frank- 
lin  V.  Marsh,  6  N.  H.  364.  KimbaU  v.  Buntinyton,  10  Wend 
675.  Cummings  v.  Gassett,  19  Vt  808.  Story  on  Promissoiy 
Notes  §  12, 51,  489.    Leamard  v.  Walker,  Brayton  203. 

J9.  Roberts  for  defendants. 

I.  The  authority  of  the  selectmen  to  submit  to  arbitration  the 
question  of  damages,  for  laying  out  or  altering  highways,  is  given 
in  Chapt  22  §  19,  Comp.  Stat  Aside  from  this  section  they  would 
probably  have  no  such  power.    JDix  v.  Dummerston,  19  Vt  262. 

The  only  matters  which  the  selectmen  could  lawiRilly  submit, 
was  the  amount  of  damages  for  laying  out  of  the  highway;  and 
this  is  all  they  did  submit 

The  statute  gives  no  damages  for  the  discontinuance  of  a  high- 
way. But  this  award  was  especially  outrageous,  in  that  it  covered 
certain  fanciful  damages  to  occur  from  the  mere  problematical  dxa- 
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continaanoe  of  the  old  road,  whereby,  when  thifi  should  happen,  if 
it  should  happen,  certain  wood  lands  of  the  plaintiff  and  his  breth* 
ren,  would  lack  a  road  to  noarket,  and  their  dwelling  house  would 
be  left  in  the  fields,  occasioning  a  necessity  for  a  new  private  road, 
as  an  outlet,  across  their  own  lands. 

We  need  not  inquire  whether  the  award  may  not  be  good  in 
part,  for  it  is  declared  upon  as  an  entire  thing. 

As  an  entire  thing  it  is  subject  to  two  fatal  objections ; 

1.  It  is  without  the  submission* 

2.  It  18  against  law. 

n.  As  to  the  rejected  town  orders. 

The  selectmen  may  draw  orders  on  the  treasurer,  not  without 
limit,  but  for  claims  which  they  are  authorized  to  audit  and  allow. 
Comp.  Stat.  Chapt.  15  §  48-49. 

The  act  is  an  official  one.  The  orders  are  warrants  to  the 
treasurer  to  pay  the  sum  named  in  them,  one  town  officer  issuing 
the  order  to  another. 

When  so  drawn,  presented  and  payment  refused,  an  action  lies 
upon  the  arderg.     §  56. 

But  here  the  declaration  does  not  count  upon  the  order ;  nor  up- 
on an  insimul  compuiassent 

To  recover  upon  the  money  counts,  it  must  appear  either,  Ist. 
that  the  original  consideration  was  money,  and  not  merged  in  the 
orders,  2d.  the  orders  must  of  themselves  be  evidence,  like  a  bill 
of  exchange,  or  promissory  note,  of  a  money  consideration. 

M  to  the  Jirst  ground — 

It  is  to  be  observed,  that  no  consideration  is  expressed  in  the 
orders — that  none  was  proved — and  whatever  the  original  consid- 
eration was,  that  the  plaintiff  was  an  apparent  stranger  to  it. 

As  to  the  second  ground — 

A  town  order  is  not  much  like  a  bill  of  exchange.  It  is  not  a 
written  request  from  one  person  to  another  to  pay  money  absolute- 
ly ;  but  as  here,  a  written  direction  from  one  town  officer  to  another, 
to  pay  out  of  a  particular  fund  ;  his  authority  to  pay  depending 
upon  the  suffidency  of  the  fund.  It  is  not  a  promissory  note  for 
a  like  reason.  No  question  of  reasonable  demand  can  arise,  as  in 
ease  of  a  bill ;  no  notice  of  dishonor  necessary. 

A  partner  after  dissolution,  though  with  special  authority  to  re- 
edve  all  debts,  and  discharge  all  claims  of  the  partnership,  cannot 
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indorse  a  note  to  bind  the  firm,  though  given  to  the  finn.  1  Par* 
son's  Cent.  44,  note  (q.) 

So  a  mere  power  to  audit  and  allow  daims  (Comp.  Stat  Chapt 
15  §  49)  does  not  authorize  the  selectmen  to  give  promisaorj  notes 
and  bills  of  exchange,  in  the  name  of  the  town ;  more  espeeialty 
as  the  statute  prescribes  the  kind  of  instrument,  which  the  select- 
men are  authorized  to  draw. 

As  to  ths  second  order.  It  never  having  been  presented,  no  ac- 
tion lies  upon  it.  Treating  it  as  a  bill,  no  recovery  could  be  had 
upon  the  original  considerationi  without  proof  of  its  dishonor. 
Chit  on  Cont  771. 

HI.  Jjstothe  order  allowed-^ 

As  it  was  received  as  payment,  the  original  demand  was  neces- 
sarily extinguished,  though  the  order  had  been  blank  paper.  But 
being  a  legal  instrument,  upon  which  the  plaintiff  could  have  per- 
fected a  right  of  action  by  demand,  he  could  not  revive  the  origin- 
al consideration,  by  his  own  neglect  to  present  the  order  to  the 
treasurer. 

The  opinion  of  the  court  was  delivered  by 

IsHAM,  J.  The  special  count  in  this  dedaration  is  upon  an 
award  of  arbitrators.  We  learn  from  the  case,  that  on  the  16th 
of  July,  1850,  the  selectmen  of  Whitingham  laid  out  a  public  higb* 
way,  over  land  owned  by  the  plaintiff,  and  James  S.  Dalrymple^ 
and  also  over  land  owned  by  the  plaintiff  and  James  S.  Dalrymple^ 
Jun.  It  appears  that  the  plaintiff  was  authorized  by  those  jointly 
interested  with  him  in  the  lands,  to  make  the  submission,  and  take 
the  award  in  his  own  name,  so  that  no  objections  from  that  matter 
arise  in  the  case.  The  statute  authorizes  the  selectmen  to  take 
the  land  of  individuals  for  that  purpose^  on  paying  therefor  a  just 
and  adequate  compensation.  The  19  sect  of  Comp.  Stat  164^  pro- 
vides, that  if  the  selectmen  and  the  persons  interested  in  the  land 
so  taken,  are  unable  to  agree  upon  the  amount  of  compensation,  car 
damages,  they  may  refer  the  same,  to  be  ascertained  and  determiife* 
ed  by  an  award  of  arbitrators.  The  powers  and  duties  of  select- 
men are  given  and  limited  by  statute.  They  can  submit  to  ibe 
consideration  of  arbitrators  that  matter  only,  which  can  properly 
be  considered  in  ascertaining  the  damages  sustiuned  for  taking  the 
land,  and  for  which  they,  as  selectmen,  are  authorized  to  make 
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oompeiiMlioii.  The  ftrbkraton  are  required  to  discliarge,  in  tiiii 
particular,  the  doty  which  was  imposed  upon  the  aelectmeOy  andin 
aaeertaining  the  amonnt  of  damages,  thej  are  oonfined  to  sach 
&ct8  and  ccmsideratioxiB  011I7,  as  could  be  taken  into  ocmsideration 
hj  the  selectmen. 

We  see  no  objection  to  the  snbmission  i  that  is,  the  selectmen 
hare  submitted  no  matter  to  the  arbitratorsy  but  what,  hj  the  act| 
thej  were  anthorised  to  da  The  selectmen  being  unable  to  agree, 
upon  the  amount  of  damagea  sustained  bj  reason  of  laying  out 
the  road,  they  agreed  to,  and  did  submit  the  matter  to  arbitration* 
This  power  is  directly  conferred  upon  them  by  statute.  The  quea* 
tion  is  therefore  resolved  into  the  inquiry,  whether  the  arbitrators, 
in  ascertaining  the  amount  of  damages^  took  into  consideration 
matters  not  submitted  to  them,  and  which  the  selectmen  had  no 
power  to  submit  In  the  caseof  Qmwwnwea&k  y.  Narfolkjb  Mass. 
435,  it  was  held  ^  that  the  value  of  the  land  taken,  the  ezpenseof 
fencing  against  the  road,  and  the  damage  done  to  the  land  remain* 
ing/*  were  the  only  matters  proper  to  be  taken  into  considerati<m. 
This  rule  was  recognised  in  lAvermore  v.  Jawmiai,  23  YU  B68* 

From  the  award  of  the  arbitrators  we  perceive,  that  in  report 
ing  the  sum  of  $198,75  as  damages  sustained,  and  for  which  the 
town  were  to  make  compensation,  they  aUowed  the  sum  of  $40, 
for  the  discontinuanee  of  the  old  road.  For  this  matter,  no  dan^ 
ages  should  have  been  aUowed ;  as  the  plaintiff  was  not  under 
the  statute  entitled  to  compensation,  either  from  the  sdeetmea,  or 
under  the  award  of  the  arbitrators.  It  is  only  when  land  is  taken 
for  public  use,  that  compensation  is  to  be  made ;  not  where  land 
re?erts  to  the  owner,  by  a  discontinuance  of  a  public  easement. 
This  matter  was  therefore  improperly  allowed  by  the  arbitralon, 
and  was  not  within  the  submission. 

The  aUowance  of  the  further  sum  of  $50,  for  building  a  cvosa 
road  for  the  plaintiff's  use,  and  entirely  on  his  own  land,  was  in^ 
properly  made.  This  matter  has  no  relation  to  the  valae  of  the 
land  taken,  nor  to  the  value  of  the  land  remaining*  It  is  merely 
a  matter  of  personal  convenience  to  the  plaintiff,  in  the  use  of  his 
form,  which  the  town  are  under  no  obligations  to  provide  him  with 
or  make  compensation  for.  The  selectmen,  under  the  act,  could 
not  have  made  any  aUowance  or  compensation  to  the  plaintiff,  for 
either  of  those  matters,  and  thertfore  could  not  have  legally  sub* 
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nutted  them  to  arbitration.  The  remaining  $108,75  was  allow- 
ed for  bailding  a  fence  on  the  line  of  the  new  road,  and  waa 
properly  submitted  and  taken  into  consideration  bj  the  arbitrators; 
and  for  this  a  recovery  should  be  had  in  this  action,  unless  the 
award  is  rendered  inoperative  and  void,  in  consequence  of  those 
matters  having  been  considered  and  determined,  which  were  not 
submitted  to  their  consideration. 

The  important  inquiry  in  the  case,  therefore,  arises,  whether  a 
recovery  can  be  had  in  ihb  suit  for  the  matters  properly  allowed 
in  the  award,  by  disallowing  those  matters  for  which  damages  should 
not  have  been  given,  and  for  which  the  town  are  under  no  obligar 
tion  to  make  compensation.  As  a  general  rule,  an  award  may  be 
good  in  part,  and  bad  in  part  It  may  be  bad  for  one  things  and 
good  for  another.  In  8  PhiL  Evid.  1027,it  is  said  that  if  the  sub- 
«  mission  be  of  a  particular  subject,  and  the  award  cover  that,  and 
**  another  subject,  yet,  if  there  is  no  connection  between  the  two^ 
«  and  they  are  in  no  wise  dependent  upon  each  other,  it  shall  be 
^  enforced  as  to  the  one  within  the  submission,  and  held  void  as  to 
^  the  other.*"  Bartm  v.  Miller,  1  Cow.  117.  Clement  v.  Xkargift, 
1  OzeenL  800. 

It  appears  finom  the  exceptions,  ^  that  the  arbitrators  made  and 
verhaBy  ptMiehed  their  award  to  the  plaintiff,  and  the  selectmen ; 
and  as  a  part  of  ik^^  award,  and  publication,  the  arbitrators  stated 
that  forty  dollars  was  allowed  for  the  discontinuance  of  the  old 
road,  and  fifly  dollars  for  building  the  cross  road."  It  is  also  stated, 
^  that  the  award  was  in  fact  made  up  in  the  manner  and  of  the 
distinct  sums  so  declared  by  the  arbitrators."  The  statement  of 
the  aggregate  amount  of  the  award  by  the  arbitrators  will  not 
render  the  award  entire  and  indivisible,  when  from  the  facts  ap- 
pearing on  the  face  of  the  award,  it  appears  to  have  been  made  up 
of  distinct  matters,  having  no  connection  with  each  other,  and  the 
amount  allowed  on  each  matter  is  capable  of  being  definitely  as- 
certained. Neither  will  such  an  effect  be  produced,  because  sub- 
sequently to  publishing  the  award,  the  arbitrators  gave  to  the  select- 
men, at  their  request,  a  written  statement  of  the  amount  of  the 
whole  award,  which  was  designed  for  their  use,  and  not  for  the 
plaintiff,  and  never  intended  as  a  publication  of  the  award.  We 
must  regard  the  award,  therefore,  as  having  been  verbally  made, 
consisting  of  distinct  matters  and  having  no  connection  with  each 
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Other.  Under  such  circamstanees,  the  case  falls  within  the  rule 
abore  mentioned,  and  which  is  well  sustained  by  the  authorities. 
The  plaintiff  was,  theref<Hre,  entitled  to  recover  the  sum  of  $108,75, 
which  was  allowed  by  the  arbitrators  for  building  the  fence  along 
the  line  of  the  new  road. 

If  this  had  been  an  action  of  debt  on  bond  for  the  performance 
of  an  award,  perhaps,  it  would  have  been  more  proper  to  have  set 
up  that  part  of  the  award  which  is  valid,  and  to  have  merely  as- 
signed a  breach  of  that,  as  the  non-performance  of  that  part  only, 
would  constitute  a  breach  of  the  bond.  2  Saund.  298,  note  1.^— 
Watson  on  Arbit  185.  But  in  this  action  of  assumpsit,  we  think, 
it  was  competent  for  the  plaintiff  to  declare  for  the  aggregate 
amount  of  the  award,  as  the  matters  of  which  it  was  composed  were 
expressly  submitted  by  the  plaintiff  and  the  selectmen,  and  they 
agreed  to  abide  by  it  But  that  agreement,  as  to  some  of  the 
matters  submitted,  is  not  binding  on  the  town.  Those  matters, 
therefore,  which  were  improperly  allowed  by  the  arbitrators,  and 
which  can  be  definitely  ascertained  and  computed,  may  be  disallow- 
ed, and  a  recovery  had  for  the  balance ;  the  same  as  in  an  action 
on  note,  where  its  consideration  consists  of  several  distinct  things, 
each  of  which  is  distinct  firom  the  others,  and  the  precise  amount 
of  reduction  to  be  made  is  a  matter  of  definite  calculation.  In 
such  case,  on  a  failure  of  a  part  of  the  consideration,  the  note  will 
be  reduced  pro  tcmto^  and  a  recovery  will  be  allowed  for  the  remain- 
der.   Pctris  V.  Sume,  14  Pick.  198,  210.    2  GreenL  Evid.  §  136. 

The  declaration  also  contains  the  general  counts,  under  which 
the  plaintiff  seeks  to  recover  the  amount  of  three  town  orders,  two 
of  which  were  payable  to  Mr.  Follett  or  bearer,  and  the  other  to 
the  plaintiff.  The  two  orders  given  to  Mr.  Follett  were  disallow- 
ed by  the  court.  In  relation  to  the  order  dated  Jan.  7, 1851,  we 
think  it  was  improperly  disallowed,  and  that  the  plaintiff  was  en- 
titled to  recover  its  amount  It  has  all  the  elements  of  negotiable 
paper,  and  when  such  orders  are  drawn,  presented  for  payments 
and  payment  refused,  they  are  negotiable,  and  can  be  prosecuted 
in  the  name  of  the  indorsee ;  and  on  common  principles,  a  recovery 
can  be  had  in  assumpsit  under  the  general  counts,  on  all  negotiable 
paper,  whether  the  action  is  between  the  immediate  parties  to 
the  instrument,  or  whether  brought  by  the  indorsee  against  the 
maker  of  the  note,  or  acceptor  of  a  bilL    The  order  dated  Feb- 
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niaiy  28, 1852,  was  properly  difiallowed,  as  no  demand  for 
ment  was  made  previous  to  the  commencement  of  this  suit    A  der 
mand  for  payment  on  the  town  treasurer,  is  necessary  by  statute. 

We  think  there  was  error  also;,  in  the  allowance  of  Ihe  ordfic 
dated  March  13, 1851,  upon  which  a  recovery  was  had*  When 
this  order  was  delivered,  it  operated  as  a  satisfaction  of  the  amount 
for  which  it  was  giyen,  so  that  no  suit  could  be  sustained  on  that 
matter.  The  remedy  of  the  party  is  only  upon  the  order  itself 
and  no  reooyery  can  be  had  on  the  order,  until  it  is  presented  to 
the  town  treasurer.  As  this  order  was  never  presented  for  pay* 
menty  no  recovery  can  be  had  on  it^  nor  on  the  consideiation  for 
which  it  was  given.    Comp.  Stat,  118  f  48, 49.    119  §  56. 

The  result  is,  that  the  judgment  of  the  County  Court  must  be 
V^ersed,  and  the  case  remanded. 
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0  Statb  v.  Zqver  Fabkxs. 

LtyidaHion.    Submisnan  of  Law*  to  the  Peopb. 

The  Maine  Liquor  Lawiit  Venxumt  was  passed  to  go  into  effect  on  the  second 
Tuesday  of  Karob,  18ft8,  with  a  proviso,  that  a  TOte  should  be  taken  in  relation 
to  the  time  when  the  act  shonld  go  is^  opentkn,  and  if  a  majority  of  theTotes 
cast  should  be  "  no,"  then  the  act  should  go  into  operation  in  December^  1868— 
BeH  oonatittttional. 

This  was  an  Informatioii  in  one  oonnt,  filed  by  the  State's 
attome  J  under  the  license  or  liquor  law  passed  at  the  October  ses* 
Bion  of  the  legislature  in  1852|  and  approved  November  23, 1852. 
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Plea,  not  guilty  and  trial  by  jury. 

The  evidence  tended  to  prove  four  distinct  offences. 

The  counsel  for  the  respondent,  requested  the  court  to  charge 
the  jury  that  under  the  information  they  could  not  find  the  res- 
pondent guilty  of  more  than  one  offence. 

The  court, — Collamer,  J.,  pre8iding,»-declined  so  to  charge, 
and  did  charge  the  jury  that  the  testimony  tended  to  prove  four 
distinct  offences,  and  if  they  believed  the  witnesses,  they  would  find 
the  respondent  guOty,  and  would  say  of  how  many  offences  he  was 
guilty. 

The  jury  returned  a  verdict  of  guilty,  and  that  four  offences 
were  proved. 

After  verdict,  and  before  judgment  in  said  cause,  the  respond- 
ent moved  an  arrest  of  judgment  for  this,  that  the  said  infoimation 
is  insufficient  in  law  to  warrant  a  conviction.  The  court  overruled 
the  motion.  To  the  charge  and  decision  of  the  court,  the  respond- 
ent excepted. 

J.  S.  Masrcy  for  respondent. 

1.  This  prosecution  is  based  upon  the  ^  Liquor  Law"  of  1852, 
§5. 

The  sale  is  alleged  on  one  day  only,  and  but  one  sale  was  prov- 
ed on  any  one  day.  Therefore  the  court  should  have  charged  as 
requested.  The  form  shows  that  offences  committed  on  different 
days  cannot  be  shown  under  one  single  count,  though  various  vio- 
lations on  the  same  day  may  be. 

Had  the  respondent  pleaded  guilty  in  this  case,  of  what  would 
he  have  pleaded  guilty,  and  what  would  have  been  his  sentence  ? 

2.  The  motion  in  arrest  should  have  prevailed,  Ist  because  two 
distinct,  dissimilar  and  substantive  offences  are  set  forth  in  one 
count,  to  wit,  selling  and  /umisking.  The  statute  in  the  form  dis- 
tinguishes these  as  two  offences.     See  form. 

2dly.  The  act  is  uncosistitntional  in  many  of  its  provisions,  and 
the  whole  act  is  thereby  vitiated.  Article  10,  of  part,  first  of  the 
state  constitution  ordains,  *'That  in  all  prosecutions  for  criminal 
offences  a  person  hath  a  right  to  demand  the  cause  and  nature  of 
his  accusation.'' 

Sec  18,  of  this  liquor  act,  which  imposes  the  fine  for  this  ofifence 
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and  prescribes  the  forms  &c.,  presamptnouslj  and  expr^dy  assumes 
to  ^  set  at  naught"  this  provision  of  the  constitution. 

Again^  this  section  of  the  act  gives  an  express  license  to  the  gov* 
emment  attorney  to  suppress  and  conceal  from  the  respondent  all 
knowledge  of  the  **  nature  and  cause  "  of  the  offence,  he  intends  to 
convict  him  of  until  such  knowledge,  for  the  first  time  bursts  upon 
him  through  the  evidence  on  trial ;  and  it  contains  also  a  mandate 
to  the  court  to  ^'  adjudge  "  and  *^  sentence  "  upon  a  convicticm  brought 
about  in  this  way,  and  to  impose  fines,  forfeitures  and  penalties, 
fiir  more  severe  than  that  which  is  prescribed  for  the  offence  whichy 
and  which  only,  is  set  forth  in  the  informaiion. 

3.  Passing  over  many  other  objections  which  go  to  the  validity 
of  the  law,  we  come  to  section  27,  which  reads  as  foUows :  ^  The 
"  foregoing  provisions  of  this  act  shall  take  effect  on  the  second 
^  Tuesday  of  March  next ;  provided,  that  if  a  msgority  of  the  bal- 
"  lots  to  be  cast  as  herein  after  provided,  shall  be  ^  no,"  then  this 
'^  act  shall  ti^e  effect  on  the  first  Monday  of  Dec,  A.  D.  1853." 

That  this  section  of  the  act  is  repugnant  to  the  omstitution  there 
cannot  be  a  doubt,  and  it  is  equally  clear  that  its  unconstitutional- 
ity infects  the  whole  act 

The  constitution,  in  the  3d  Article  of  amendments,  provides  that, 
^The  supreme  legislative  power  of  this  state  shall  hereafter  be 
**•  exercised  by  a  senate  and  the  house  of  representatives,  which 
*^  shaU  be*8tyled  The  General  Assembly  of  the  State  of  Vermont." 
See  also  U.  8.  Constitution. 

By  thus  delegating  the  legislative  power  to  said  assembly,  the 
people  necessarily  divested  themselves  of  it ;  else  there  must  be 
more  than  one  legislature ;  and  the  body  to  which  it  was  thus  as- 
signed has  no  tehere  the  authority  given  to  remit  to  the  people  the 
exercise  of  it  Bradley  v.  Baxter,  American  Law  Register,  Sept 
Na  1853,  VoL  1  No.  XI,  page  668.  Bancroft  ^  Biker  v.  Bumas^ 
21  Vt  456  and  authorities  there  cited. 

The  fixing  of  the  time  at  which  an  act  shall  take  effect  is  as 
properly  and  exclusively  within  the  province  of  legislative  power 
as  is  the  enactment  of  any  other  provision  of  a  law,  and  the  ex- 
pedieDcy  of  enacting  any  part  or  the  whole  of  this  law  would  as 
legitimately  have  been  submitted  to  the  decision  of  the  people  as 
would  this  section,  which  prescribes  the  time  for  the  commence- 
ment of  the  operation  of  the  law. 
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Tii]0  time  was  not  definitely  fixed  by  the  legislature,  but  that 
bodj  referred  it  to  the  people  to  detennine  whether  the  actsbovld 
be  law  far  and  during  the  tim4  intervening  from  the  eectmd  2\ts§' 
dag  of  Marchy  to  the  fret  Mmdagof  December^  1858. 

If  the  vote  of  the  pe<^le  may  decide  whether  an  act  shall  be 
law  for  anj  time,  why  not  for  all  fiitare  time,  or  aa  is  ujntal,  for 
such  time  as  the  law  diall  remain  unrepealed? 

It  is  admitted  that  eon^tional  laws  may  be  enacted,  to  take  e& 
feet  only  on  the  happening  of  s(»ne  contingent  or  uncertain  event; 
but  such  event  or  circumstance  must  be  some  way  connected  with, 
or  related  to  the  subject  matter  on  which  the  law  is  intended  to 
operate. 

The  law  was  incomi^ete  in  itself,  when  it  left  the  hands  of  the 
legislature,  for  the  reasons  above  assigned. 

ajn-mc&forState. 

1.  The  charge  of  the  court  below  is  iuUy  sustained  by  the  de> 
dsion  of  this  court  in  the  case  of  Howard  on  Habeae  Corpue^  in 
Addison  county,  the  present  circuit ;  in  which  the  court  are  report- 
ed to  have  decided,  ^  That  though  the  complaint  or  information 
for  a  violation  of  the  license  law  of  1852,  contain  but  one  count, 
five  distinct  offences  could  be  proved  and  a  fine  imposed  for  each.** 

Besides,  the  Act  $  18,  provides,  ^  That  for  every  distinct  act  of 
selling  &c.,  the  court  shall  impose  a  fine  for  each  offence." 

The  license  law  of  1846,  has  received  a  similar  construction^-^ 
Suae  y.  Smith,  22  Yull. 

2.  Another  ground  for  arresting  the  judgment,  as  would  seem 
from  the  exceptions,  is,  ^  That  the  information  is  insufficient  in  law 
to  warrant  a  conviction.''  How  much  the  respondent's  counsel 
means  by  this  indefinite  objection  is  not  readily  perceived,  no  par- 
ticular defect  being  named. 

If  by  it  is  meant  the  law  is  unconstitutional,  I  apprehend  it  is 
now  quite  too  late  for  this  objection  to  prevaiL  This  question  is 
ably  discussed  and  decided  in  the  case  of  Bancroft  et  oL  v.  Dwnae^ 
21  Yt  456.  Also  in  22  Yt.  above  dted.  And  this  court  last 
year  in  this  county,  as  I  insist,  decided  this  point.  Powert^  ease, 
Mabeae  Oorpue. 

As  well  might  the  court  hold  all  prohibitory  laws  uncon8titutioi&- 
al ;  such  for  example,  as  the  law  against  gaming,  hUeriee,  harwa 
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racing^  &c  It  is  not  necessary  to  regard  the  violations  of  the 
license  law  of  our  state,  a  crime  technicallj,  mala  in  se,  but  a 
thing  prohibited  hj  our  statute,  and  though  its  violation  may  be- 
come a  crime  under  certain  circumstances,  it  is  or  may  not  be  so  re- 
garded indiscriminately ;  a  sale  or  furnishing  may  be  a  technical 
breach  of  the  law,  though  no  moral  wrong  was  intended  or  even 
committed ;  such  cases  are  only  rare  exceptions  to  the  most  gen- 
eral and  obvious  result  of  a  violation  of  this  as  of  other  prohibi- 
tory laws ;  and  whether  mala  prohibita  simply,  or  mala  in  se,  each 
are  to  be  construed  alike,  that  is,  each  a  breach  of  duty,  and  pun- 
ished by  fine  or  otherwise. 

The  opinion  of  the  court  was  delivered  by 
Redfield,  Ch.  J.  This  was  an  indictment  lor  selling  and  giv- 
ing away  spiritous  liquors,  contrary  to  the  statute  of  1852.  One 
ground  of  exception  to  the  conviction,  was  the  unconstitutionality 
of  the  law  of  1852,  by  reason  of  its  being  submitted  to  the  people 
at  what  time  the  law  should  come  in  force.  It  was  provided,  in 
the  statute,  that  it  should  come  in  force  on  the  second  Tuesday  of 
March,  1853 ;  with  a  proviso,  that  the  meetings  of  the  freemen  of 
the  state  should  be  holden  on  the  second  Tuesday  of  February, 
1853,  to  vote  upon  **  Their  judgment  and  choice  in  regard  to  this 
act,**  and  "  if  a  minority  of  the  ballots  cast  shall  be  "  no,"  then  this 
act  shall  take  effect  in  December,  1853."  The  vote  was  ^yes," 
and  this  offense  occuired  before  December,  1853. 

The  subject  of  the  legality  of  such  enactments  has  been  some- 
what discussed,  in  this  state,  and  in  many  of  the  other  states.  In 
Bancroft  et  aL  r.  Dumasy  21  Yt  456,  the  license  law  of  1846,  was 
under  consideration.  By  that  law  it  was  to  be  annually  submitted 
Co  the  vote  of  the  freemen,  whether  licenses  should  be  granted,  or 
not  This  was,  in  effect,  submitting  quite  as  much  to  the  discretion 
of  the  people  as  in  the  case  before  the  court,  but  in  a  somewhat 
different  form.  So  that  the  case  is  not  altogether  decisive,  per- 
haps, of  the  one  before  us. 

The  decisions  in  the  other  states,  which  have  come  to  our  notice, 
are,  most  of  them,  quite  aside  of  the  direct  question.    The  statute 

in  the  case  of  Hice  v,  Foster,  4  f99m^9mLA7d,  seems  to  have  been  t -^ ^         - 

a  mere  proposition  to  the  people,  t6  pass  such  a  law,  and  as  such„  ^^l/ltU^TltC  ^ 
certainly  differs,  in  form  at  least,  from  this  statute.    Parker  v.  The 
TJLVl  24 
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Commonwealth  of  Penn.9  6  Barr.  507,  is  not  the  case  of  a  general 
law,  but  only  an  attempt  to  enforce  an  edict,  or  decree,  so  to  speak, 
in  a  certain  district,  by  the  vote  of  the  people  of  the  district.  The 
fact  that  this  was  not  a  general  law^  or,  indeed,  properly  an  act  of 
legislation,  was  probably  suiOicient  reason  for  disregarding  it  And 
it  is  understood  that  the  general  question  of  the  lepdity  of  statutes, 
made  d^endent  upon  the  contingency  of  a  popular  vote,  was  ruled 
in  favor  of  the  statute,  in  a  subsequent  case,  in  the  same  state. 
Comm<mweaUh  v.  WiUiamSy  11  Penn.  61.  See  also  8  Barb.  891. 
9  Barb.  685.  10  Barb.  214.  20  Ohio  App.  1.  a  JF.  4-  T.  JR. 
R.  V.  CUnUm  Co^  1  Ohio  N.  S.  77.  Some  or  all  of  which,  to 
tome  extent,  countenance  such  statutes.  The  case  6f  The  People 
Y.  OoBins,  in  the  State  of  Michigan,  in  regard  to  their  license  laws, 
is  where  the  court  were  equally  divided  upon  the  main  question, 
and  of  course  is  not  authority,  either  way.  The  case  of  Bartow 
y.  ffimrody  in  the  New  York  Court  of  Appeals,  in  regard  to  their 
school  law,  is  a  clear,  unqualified  decision,  in  July,  1853,  against 
such  a  law,  when  its  entire  force  is  made  dependent  upon  the  vote 
of  the  people  at  large.  Many  of  the  Supreme  courts  of  that  state 
had,  upon  consideration  and  argument,  held  otherwise.  The  com- 
parative force  of  these  determinations  would,  doubtless,  be  diffei^nt, 
out  of  that  state,  from  what  it  is  there.  We  have,  then,  as  far  as 
I  know,  the  decision,  in  Delaware  and  New  York,  against  such 
statutes,  and  the  other  cases  referred  to,  more  or  less  countenanc- 
ing them,  and  the  court  equally  divided  in  the  state  of  Midyiganr 
So  that  there  is  no  considerable  preponderance  of  authority  either 
way.    We  must,  then,  look  at  the  matter  upon  principle. 

In  this  state,  the  constitution  vests  the  legislative  power  in  the 

general  assembly,  consisting  of  the  house  of  representatives  and 

the  senate;  and  if  the  mode  of  proceeding  under  consideration  is 

equivalent  to  giving  legislative  power  to  the  people  at  laige,  it  is, 

no  doubt,  in  conflict  with  the  constitution.    But  it  is  not  very  ob* 

vious,  to  us,  why  this  should  be  so  regarded,  unless  it  is  done  as 

matter  of  argument,  and  to  justify  a  foregone  conclusion,  which  is 

not  one  of  the  legitimate  elements  of  a  judicial  determination,  more 

than  it  is  of  a  legislative  act,  that  it  shall  have  the  sanction  of  the 

*V*V*i4M>i-^  \  P^P^®*    ^***  ^®  ^^  ^^  185g  did  not,  even  in  form,  depend  upon 

^      ^'  ♦     *      V    *^®  ^^^  ^^  ^^  people  for  its  coming  in  force.    The  statute,  in 

*!  '*  ^^^ .  k  \«  terms,  was  made  to  come  in  force  just  when  it  did,  on  the  second 
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Taesday  of  March,  1858— and  if  there  had  been  no  meetings  of 
the  freemen  calied,  or  no  TOte  had  been  taken,  the  statate  would 
,  still  have  become  a  law  just  when  it  did.  The  onlj  thing  made 
contingent  and  conditional  in  the  statute,  was,  in  one  single  event, 
the  operation  of  the  law  should  be^|tt^ded  until  after  the  next 
session  of  the  legislature.  It  mi^Sesaid,  this  difference  is  not 
much.  I  know  that  very  welL  But  it  iy  as  much  as  that  between 
a  condition  precedent,  and  subsequent ;  and  this,  in  the  case  of  an 
illegal  condition,  as  it  is  claimed  this  was,  is  quite  important.  In 
the  former  case,  the  contract  or  act  is  rendered  void,  and  in  the  lat- 
ter, the  condition  is  onlj  ayoided,  and  the  contract  or  act  remains 
in  force.  And  we  do  not  see,  but,  upon  sound  reasoning  and  good 
logic,  the  result  must  be  the  same,  in  regard  to  statutes.  We  think 
it  must,  and  should  be.  The  condition  oi;  proviso  was  only  for 
suspending  the  operation  of  the  statute :  and  if  the  legislature  had 
no  right  to  annex  anj  such  condition,  then  the  statute  will  not  be 
affected  bj  it.  It  might  have  been  wholly  disr^;arded  by  the 
people,  and  the  effect  must  have  been  the  same — ^the  law  would 
have  come  in  force  on  the  second  Tuesday  in  March.  And  did 
the  taking  a  vote  (which  was  in  the  affirmative  besure,  but  which, 
if  it  had  been  in  the  negative,  was,  it  is  claimed,  of  no  force,  and 
should  consequently  have  been  disregarded,)  make  the  legal  state  j 
of  the  enactment  any  different?  We  think  not  And  thus  the 
form  of  enacting  this  statate  seems  to  steer  quite  dear  of  the  main  / 
argnmoit,  upon  which  all  the  cases  have  gone,  where  similar  stat-^i 
utes  have  been  held  invalid  And,  in  regard  to  the  statute  of  1852^ 
It  cannot,  with  any  show  of  £ftimess,  be  said  the  legislature  didi 
not  enact  the  law,  and  fully  pass  upon  all  questions  of  constitution- 1 
ality  or  expediency  involved  in  the  subject  And  it  is  admitted  on  1 
all  hands  that  the  legislature  may  enact  laws,  the  operation  or  suo- 
pension  of  which  shall  be  made  to  depend  upon  a  contingency. 
This  could  not  be  questioned,  with  any  show  of  reason  or  sound 
kgic  It  has  been  practiced  in  all  free  states  for  hundreds  of  years, 
and  no  <me  has  been  lynx-eyed  enough  to  discover,  or  certainly 
bold  enough  to  declare,  that  such  legislation  was,  on  that  account, 
void  or  irregular.  And  it  is,  in  my  judgment,  a  si;igular  fact,  that 
this  remarkable  discovery  should  first  be  made  in  the  free  repre- 
sentative democracies  of  America;  and  in  regard  to  taking  the 
sense  of  these  same  people,  upon  the  expediency  of  legislation, 
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where  the  legislators  are  confessedly  the  mere  agents  and  instru- 
xnents  of  the  people,  to  express  their  sovereign  and  superior  will, 
to  save  the  necessity  of  assembling  the  people  in  mass ;  and  when, 
from  the  very  nature  of  the  case,  the  representative  is,  in  honor 
and  good  faith,  bound  to  conform  his  action  to  the  will  and  desire 
of  his  constituents. 

Does  any  one  seriously  doubt  the  perfect  propriety  of  the  legis- 
lature, upon  questions  of  general  policy,  affecting  equally  the  whole 
state,  acting  upon  the  known  will  of  the  state,  where  that  is  known  ? 
We  suppose  not.  And  if  the  sessions  of  the  I^slature  were  long 
enough,  this  might  be  ascertained  during  the  session — as  it  is  to  a 
considerable  extent,  sometimes — ^by  petiticms,  and  legislation  made 
to  conform  to  such  informaUy  expressed  wilL  But  if  the  sessions 
are  too  short,  and  a  n^ore  formal  expression  of  the  will  of  the 
people  is  desired,  it  amounts  to  the  same  thing  practically,  to  pro- 
vide that  the  law  shall  not  come  into  full  operation  until  the  people 
have  had  an  opportunity  to  say  whether  they  are  prepared  to  con- 
form to  the  required  change.  And  in  regard  to  these  great  moral, 
social,  and  economical  reforms,  can*it  be  doubted  that  the  question 
of  the  preparation  of  the  public  mind  to  sustain  them,  firmly  and 
quietly,  Hes  at  the  very  foundation  of  all  hopeful  legislation  on  the 
subject?  And  is  this  not  precisely  what  American  legislatures 
both  state  and  national  have  always,  in  effect,  although  not  inform, 
been  accustomed  to  do  ?  The  legislatures  have  the  power  to  alter 
county  and  town  lines,  and  the  places  of  holding  courts.  But  1^- 
islation  upon  these  subjects  is  made  to  conform,  as  far  as  practica- 
ble, to  the  supposed  wishes  of  those  interested ;  and  numerous 
statutes  upon  these  important  subjects,  whose  binding  force  has 
never  been  questioned,  have,  in  terms,  been  made  to  depend  for 
their  whole  force  and  vitality  upon  the  future  contingency  of  the 
expressed  and  recorded  corporate  vote  of  those  interested.  Con- 
gress passes  laws,  almost  every  session,  whose  operation  is  made 
contingent  upon  the  revenue  laws  of  foreign  states,  or  their  navi- 
gation laws  or  regulations,  and  upon  a  hundred  other  nncertanties, 
more  or  less  affected  by  the  will  or  agency  of  voluntaiy  beings  or 
communities  $  and  in  most  of  these  cases  the  suspension  or  opera- 
tion of  the  enactment  depends  ultimately,  perhaps,  upon  the  mere 
will  and  agency  of  our  executive  government ;  and  of  the  p^iect 
regularity  and  constitutionality  of  such  enactments  no  qaeadoD 
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was  ever  made.  NameroaB  other  iastanoes  may  be  found  where 
Btatates  have  been  made  dependent  upon  futore  oontangendes,  not 
only  for  the  time  of  their  eoming  in  force,  bat  for  their  very  vi- 
tally ;  and  no  queadon  of  their  validity  has  ever  been  made  npon 
that  ground.  This  is  all  recognized  as  floond  law  and  established 
precedent  by  those  courts  and  by  those  judges  who  have  attempted 
to  argue  that  a  law,  made  dependent  upon  a  popular  vote,  was 
different  in  principle  fixMn  one  dependent  upon  other  contingencies. 
But  all  such  attempts  seem  to  me  altogether  illusory,  and,  to  some 
extent,  ei^tious,  not  to  say  frivolous. 

[if  the  operation  of  a  law  may  fairly  be  made  to  depend  upon  a 
future  contingeni^,  then,  in  my  apprehension,  it  makes  no  essen* 
tial  difference  what  is  the  nature  of  the  contingency,  so  it  be  an 
equal  and  a  fiur  one,  a  morid  and  legal  one,  not  opposed  to  sound 
policy,  and  so  fiir  connected  with  the  object  and  purpose  of  the 
statute  as  not  to  be  a  mere  idle  and  arbitrary  one.J  Aiulto  us  the 
contingency  up<m  iHuch  the  present  statute  was  tobe  suspended, 
until  another  legislature  should  meet  and  have  an  opportunity  of 
reconsidering  it,  was  not  only  proper  and  legal,  and  just  and  moral, 
but  highly  commendable  and  creditable  to  the  legislature  who 
passed  the  statute ;  for,  at  the  very  threshold  of  inquiry  into  the 
expediency  of  such  a  law,  lies  the  other  and  more  important  in- 
quiry, are  the  people  prepared  for  such  a  hiw  ?  Can  it  be  success- 
fully enforced?  These  questions  being  answered  in  the  affirma- 
tive, he  must  be  a  bold  man  who  would  even  vote  against  the  law; 
and  something  more  must  he  be  who  would,  after  it  had  been  pass- 
ed with  that  assurance,  be  willing  to  embarrass  its  operation  or  re- 
joice at  its  defeat 

Afier  a  full  examination  of  the  arguments  by  which  it  is  attempt- 
ed to  be  maintained,  that  statutes  made  dependent  upon  such  con- 
tingeneies  are  not  valid  laws,  and  a  good  deal  of  study  and  reflec- 
tion, I  must  declare,  that  I  am  fully  convinced — although  at  first, 
without  much  examination,  somewhat  inclined  to  the  same  opinion, 
that  the  opinion  is  the  result  of  false  analogies,  and  so  founded 
upon  a  latent  fallacy.  It  seems  to  me  that  the  distinction  attempt- 
ed between  the  contingency  of  a  popular  vote  and  other  future  un- 
certainties, is  without  all  just  foundation  in  sound  policy  or  sound 
reasoning,  and  that  it  has  too  often  been  made  more  from  necessity 
than  choice— rather  to  escape  from  an  overwhelming  analogy,  than 
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from  any  obvious  difference  in  principle  in  the  two  dafises  of  < 
for,  as  has  been  mentioned,  one  may  find  anj  number  of  cases,  in 
the  legisladon  of  congress,  where  statutes  have  been  made  depend- 
ent upon  the  shifting  character  of  the  revenue  laws,  or  the  navi- 
gation laws,  or  commercial  rules,  edicts,  or  restrictions  of  other 
countries.  In  some,  perhaps,  these  laws  are  made  by  representa- 
tive bodies,  or,  it  may  be,  by  the  people  of  these  etaUSy  and,  in 
others,  by  the  lords  of  the  treasury,  or  the  boards  of  trade,  or  by 
the  proclamation  of  the  sovereign ;  and  in  all  these  cases,  no  ques- 
tion can  be  made  of  the  perfect  legality  of  our  acts  of  congress 
being  made  dependent  upon  such  contingencies.  It  is,  in  fact,  the 
only  possible  mode  of  meeting  them,  unless  congress  is  kept  con- 
stantly in  session.  The  same  is  true  of  acts  of  congress  by  which 
power  is  vested  in  the  President  to  levy  troops  or  draw  money 
fix>m  the  public  treasury,  upon  the  contingency  of  a  dedaration  or 
an  act  of  war  committed  by  some  foreign  state,  empire,  kingdom, 
prince,  or  potentate.  If  these  illustrations  are  not  sufficient  to 
show  the  fallacy  of  the  argument,  more  would  not  avaiL 

Judgment,  that  the  respondent  take  nothing  by  his  exceptions 
and  motion  in  arrest,  and  a  fine  to  the  state  treasury  of  ■■  and 
costs. 


William  Stbong  r.  William  Ellswobth. 

TVover,    Esioppd  in  Pais. 

He  who  by  his  words,  or  his  acUons,  or  his  silence  even,  intentionaUy  or  careless- 
ly, induces  another  to  do  an  act,  which  he  wonld  not  otherwise  have  done,  and 
which  will  proye  injurious  to  him,  if  he  is  not  allowed  to  insist  npon  the  fUiUl- 
ment  of  the  expectation  upon  which  he  did  the  act,  may  insist  upon  such  ful- 
fillment; and  equally  if  he  has  omitted  to  do  any  act,  trusting  upon  the  assur- 
ance of  some  other,  thus  given,  and  which  omission  wiU  be  prejudicial  to  him ; 
if  the  assurance  is  not  made  good,  he  may  insist  it  shall  be  made  good. 

But  where  the  plaintiff  had  a  lien  upon  certain  cattle  in  possession  of  T.,  and 
while  so  in  his  possession  he  sold  them  to  defendant,  and  while  defendant  was 
passing  with  his  droye  one  W.  informed  plaintiff,  that  defendant  had  bought 
the  cattle,  and  pointed  them  out  in  the  droye,  and  plahitiff  supposed  that 
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W^  to  whom  he  had  mftde  known  his  lien,  and  who  was  solTent,  had  sold  them 
to  defendant,  and  would  be  accountable  to  him  for  the  cattle  or  his  claim  npoo 
them ;  it  w€u  held,  under  this  state  of  facts,  that  the  omission  of  the  plaintiff  to 
notify  defendant  of  his  lien  npon  the  cattle,  did  not  operate  as  a  waiyer  of  his 


The  plaintiff,  in  about  one-half  hoar  after  the  defendant  so  passed  with  the  cat- 
tle, was  informed  that  T.  sold  them  to  defendsnt— Feiti-tiiat  plidntiff  was 
then  under  no  obligation  to  pnrsne  defendant  and  give  him  notice  of  his  lien; 
bnt  that  he  might  at  once  have  commenced  his  suit  for  the  cattle,  and  that  there 
would  then  ha^e  been  no  ground  of  estoppel;  and  that  plaintiff  did  not  sue,  as 
earty  as  he  might,  is  no  ground  of  estoppel  short  of  the  tenn  of  the  statute  of 
limitations. 


Tbovbb  for  two  two  year  old  heifers  and  a  calf. 

Plea  the  general  issue  and  trial  bj  jnrj. 

On  the  trial,  the  plaintiff  offered  testimony  tending  to  prove  that 

In  the  spring  of  1851,  he  sold  to  one  Tisdale  the  two  heifers  nam- 

ed  in  the  declaration,  for  $26,  and  that  he  was  to  receive  towards 

that  sam,  in  one  year  from  that  time,  two  other  heifers,  then  to 

come  two  years  old,  at  such  price  as  should  be  agreed  upon,  or  as 

should  be  determined  by  men  to  be  agreed  upon,  and  that  the  two 

heifers,  so  sold,  should  remain  his  property  until  they  should  be 

paid  for ;  that  in  the  &11  of  the  same  year  one  of  the  said  heifers 

had  the  calf  mentioned  in  the  declaration,  and  that  soon  after  one 

Chamberlain  Whitcomb,  at  the  request  of  Tisdale,  drove  the  said 

heifer  and  calf  from  the  pasture,  where  she  was  kept  to  his  own 

house,  for  the  purpose  of  taking  care  of  her ;  and  that  soon  after 

said  Whitcomb,  at  the  request  of  Tisdale,  proposed  to  sell  the  said 

heifer  to  the  plaintiff  who  was  desirous  of  purchasing  a  milch  cow ; 

thai  plaintiff  then  informed  said  Whitcomb  of  the  terms  of  the 

trade,  in  respect  to  the  heifers,  and  told  him,  if  he  sold  the  heifers, 

or  drove  them  from  the  place  where  they  were  then  kept,  he^ 

should  look  to  him  for  payment  for  them.    That  the  same  autumn 

plaintiff  was  informed  by  said  Whitcomb,  that  the  heifers  had  been 

that  morning  sold  to  the  defendant,  who  was  then  passing  with  a 

drove  of  cattle  where  they  stood,  and  pointed  out  to  the  plaintiff 

the  said  heifers  in  the  drove,  and  that  plaintiff  then  supposed  that 

said  Whitcomb  had  sold  them,  and  therefore  refrained  from  giving 

the  defendant  any  notice  of  his  claim  upon  the  heifers,  knowing 

Whitcomb  to  be  good,  and  supposing  that  he  had  bought  them  of 
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Baid  Tisdale,  and  would  pay  the  plainti£f  at  the  expiration  of  the 
year. 

The  evidence  on  the  part  of  the  defendant  tended  to  proye,  that 
whatever  Whitcomb  did  in  respect  to  attempting  to  sell  the  heif- 
ers to  plaintiff  and  others,  was  done  at  the  request  of  Tisdale,  and 
for  his  benefit ;  that  said  Whitcomb  had  no  notice  of  plaintiff's 
claim  upon  them ;  that  the  heifers  were  in  fact  sold  to  the  defend- 
ant by  Tisdale,  on  the  morning  of  the  day  that  they  were  so  seen 
by  plaintiff  in  defendant's  possession,  and  that  Tisdale  was  paid  a 
reasonable  price  for  them,  in  money,  by  the  defendant ;  that  im- 
mediately after,  and  while  defendant  was  driving  the  heifers  past 
where  the  the  plaintiff  stood,  plaintiff  was  informed  by  Whitcomb 
that  Tisdale  had  sold  the  heifers  to  the  defendant,  and  that  the 
the  heifers  were  then  seen  by  plaintiff,  in  defendant's  possessiony 
and  that  plaintiff  gave  no  notice  to  defendant  of  his  lien  upon  the 
heifers.  That  about  one  half  hour  after  defendant  had  so  passed 
with  the  heifers,  the  plaintiff  was  fully  informed  by  one  James  E. 
Whitcomb,  in  the  presence  of  Tisdale,  that  Tisdale  had  sold  the 
heifers  to  the  defendant,  and  the  price  he  obtained  for  them  ;  and 
that  thej)laintiff  did  not  then  make  any  objection  to  the  sale,  nor  then 
nor  ever,  until  after  the  decease  of  Tisdale,  which  occurred  that 
winter,  give  notice  to  the  defendant  that  he  had  any  claim  upon 
the  heifers. 

The  defendant  requested  the  court  to  instruct  the  jury,  among 
other  things,  that  if  the  plaintiff  was  informed  and  had  knowl- 
edge, at  the  time  he  saw  the  heifers  in  possession  of  the  defend- 
ant, as  before  stated,  that  they  had  been  sold  to  the  defendant  by 
Tisdale,  and  Tisdale  had  received  the  pay  for  them,  it  was  his  du- 
ty to  have  given  notice  then  to  defendant  of  his  claim  upon  the 
heifers,  and  that  his  omission  to  do  so  until  after  the  decease  of 
Tbdale,  was  a  waiver  of  his  specific  lien  upon  the  heifers  as  against 
the  defendant ;  and  that  if  the  plaintiff  was  then  informed,  or  suppos- 
ed that  Whitcomb  had  sold  the  heifers  to  the  defendant  by  the  pro- 
curement  of  Tisdale,  or  under  any  arrangement  between  him  and 
Tisdale,  it  was  his  duty  to  have  given  notice  to  the  defendant 
of  his  daim  upon  the  heifers,  and  that  his  omission  to  do  so  .was  a 
waiver  of  any  such  claim,  as  against  the  defendant ;  and  that  if 
plaintiff  was  informed,  within  half  an  hour  afterwards,  that  Tis- 
dale had  sold  the  heifers  to  the  defendant,  and  received  the  pay 


MABCH  TEBIC,  1854.  869 

Stnag  «.  BOtworlh. 

fcr  them,  it  was  his  da^  then,  or  within  a  reasonable  time  there- 
after, to  have  given  notice  to  the  defendant  of  his  lien  npon  the 
heifers,  and  that  his  omission  to  do  so  was  a  waiver  of  sneh  Hen. 

The  court  charged  the  jury,  that  if  the  plaintiff  was  informed, 
when  he  saw  the  heifers  driven  hj  the  place  where  he  stood,  and 
in  possession  of  the  defendant,  that  Tisdale  had  sold  liie  heifers 
to  the  defendant,  the  omission  of  the  plaintiff  to  give  notice  then, 
to  the  defendant  of  his  lien  upon  the  heifers,  would  be  a  waiver 
of  sneh  lien;  but  that  his  omission  to  give  such  notice  to  the  de- 
fendant, if  he  was  then  informed  or  supposed  that  the  heifers  had 
been  sold  to  the  defendant  by  Whitcomls  would  not  be  a  waiver 
of  sach  lien ;  and  that  notwithstanding  the  plaintiff  was  informed, 
within  half  an  hour  afterwards,  in  the  manner  whidi  the  testi- 
mony tended  to  prove,  that  Tisdale  had  sold  the  heifers  to  the  de* 
fendant,  and  received  the  pay  for  them,  he  was  under  no  obliga* 
tion  by  reason  of  such  notice,  to  give  any  ^lotice  to  defendant  of 
his  lien  upon  them,  and  his  omission  so  to  do,  would  not,  in  this 
state  of  facts,  be  any  waiver  of  his  lien. 

The  juiy  returned  a  verdict  for  plaintiff. 

To  the  charge  of  the  court,  and  to  the  refusal  to  charge  as  re* 
quested,  the  defendant  excepted* 

WoMhbum  df  Marsh  and  A.  P,  HutUan  for  defendant 
The  defendant  was  a  bona  fide  purchaser,  without  notice,  and 
such  purchasers  are  said  to  be  the  favorites  of  the  law.  Notice  to 
him,  at  that  time  would  have  enabled  him  to  preserve  his  rights^ 
as  agalxsst  Tisdale,  and  this  was  within  the  knowledge  of  the  plain- 
tiff.  The  owner  of  property,  if  he  would  claim  protection  of 
courts,  must  perform  sJl  those  duties  which  equity  and  good  coo- 
Bdence  require  of  him  ;  and  the  most  important  of  these  duties, 
as  to  innocent  third  persons,  is  the  assertion  of  his  rights,  when- 
ever reasonably  required.  The  rule  is,  that  ^  if  a  person  main* 
tain  silence,  when  in  conscience  he  ought  to  speak,  equity  will  de- 
bar him  from  speaking,  when  conscience  requires  him  to  be  silent.'' 
HaU  V.  FUker,  9  Barb.  Sup.  Ct  17.: 

If  the  owner  of  property  stand  by  and  see  a  third  person  sell 
it,  and  maintain  silence,  he  cannot  afterwards  assert  title  to  it,  as 
against  the  purchaser.  Boe  v.  Jerome^  18  Conn.  153.  Oro$i  v. 
MargUmy  17  Yu  541. 
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Possession,  in  sach  case,  as  in  this,  is  prima  fade  evidence  of 
ownership,  and  the  principle,  which,  in  that  case,  will  prednde 
the  parfy  from  subsequently  assertmg  his  claim,  will  give  the 
same  effect  here,  where  the  plaintiff  seeing  the  defendant  drive 
awaj  the  cattle,  and  knowing  that  he  had  in  good  faith  purchased 
Hxem,  and  that  it  was  then  in  defendant's  power  to  rescind  the 
sale  and  place  himself  in  sUUu  quOy  yet  omitted  to  assert  his  daim. 
It  is  within  the  rule  stated  bj  Nelson,  J.,  in  WeUand  Oanal  Cb. 
Y.  Haikaiwaiyy  8  Wend.  483,  that  the  acts  and  admissions  of  the 
party  operate  against  him  in  the  nature  of  an  estoppel  ^  where  in 
good  eonecience  and  kaneH  deeding  he  ought  not  to  he  permitted  to 
gaineag  ihemf  And  in  2  Smith's  Lead.  Cas.  532,  it  is  said  that 
^  the  same  reason  exists  in  all  cases,  tohere  the  oftmer  of  property 
ianeUone  a  pwchaeefrom  a  third  persan^  whether  expressly  or  only 
by  impUcationJ*  Prichard  v.  Sears,  6  A.  &  £.  469,  and  Chregg 
y.  WeQsy  10  A.  &;  E.  90,  are  strong  illustrations  of  this  principle ; 
and  the  same  is  recognized  in  Stevens  v.  Stevens,  2  Coll.  20. 

So  where  one  lies  by,  while  he  sees  another  person  expend  his 
capital,  &C,  he  is  precluded  from  subsequently  asserting  rights  to 
the  ixyury  of  such  person.  Parrott  v.  Palmer,  3  M.  &  K.  632. 
BiaU  V.  Fisher,  9  Barb.  Sup.  Ct  17. 

So  where  one  assumes,  without  authority,  to  act  as  the  agent  of 
another,  either  in  the  disposition  of  his  property,  or  in  any  other 
respect,  a  subsequent  ratification,  which  will  have  all  the  effect  of 
a  precedent  authori^,  and  preclude  the  principal  from  asserting 
inconsistent  rights,  may  as  well  be  by  an  omission  to  disclaim,  af- 
ter notice,  as  by  an  express  subsequent  assent.  Broom's  Leg. 
Max.  382.  Frothingham  v.  Bidey,  3  Mass*  70.  Shaw  v.  Nudd, 
8  Pick.  9.  Prince  v.  Cflark,  1  B.  &  C.  186.  Erriek  v.  Johnson, 
6  Mass.  196. 

And  the  same  principle  has  a  most  important  application  to 
cases  arising  upon  bills  of  exchange  and  promissory  notes.  The 
party  who,  by  omitting  to  assert  his  rights,  places  an  innocent 
third  person  in  a  position  where  he  may  sustain  injury,  is  estop- 
ped from  afterwards  asserting  those  rights  equally  with  the  party, 
who,  by  his  acceptance,  gives  credit  and  currency  to  a  forged  bill 
of  exchange.  Price  v.  Neale,  3  Burr.  1354.  Smith  v.  Mercer, 
6  Tbunt  76.  Oarridge  v.  AUenby,  6  B.  &  a  373.  Salem  Bank 
Y.  Gloucester  Bank,  17  Mass.  1. 
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If  the  plaintiff 'b  supposition,  that  the  sale  had  been  effected  by 
Whitoomb,  justified  him  in  then  omitting  to  give  such  notice,  yet, 
haying  received  ample  notice,  within  half  an  hour,  that  Tisdale 
had  in  &ct  sold  the  cattle,  and  received  the  pay,  his  omission  to 
give  notice  of  his  daim  until  after,  in  the  course  of  the  next  winter, 
Tisdale  had  deceased,  was  a  full  and  ample  recognition  of  the 
authority  of  Tisdale  to  sell,  and  of  the  sale  as  made. 

Converse  ^  Barrett  for  plaintiff. 

The  claim  of  defendant,  as  well  as  the  charge  of  the  court  rest 
upon  and  involye  the  law  of  equiiablU  estoppel  or  eetoppel  in 
pais. 

1.  Is  the  plaintiff  estopped  to  assert  his  title  by  having  omitted 
to  give  notice  of  it,  in  case  he  was  informed,  or  supposed  Whit- 
comb  had  sold  the  heifers,  as  set  forth  in  the  exceptions  ? 

2.  Is  plaintiff  so  estopped  by  having  omitted  to  give  notice  of 
his  title  on  being  informed  of  the  sale  by  Tisdale  one  half  hour 
after  the  defendant  passed  along  with  the  drove  ? 

The  same  principles  of  law  and  the  same  decided  cases  apply 
equally  to  both  branches  of  the  charge.  Davis  et  al.  v.  Bradley 
Sf  Ch.,  24  Yt  60,  citing  from  Smith's  Lead.  Cas.,  and  citing  and 
adopting  the  law  as  stated  by  Bbonson,  J.,  in  DazeU  v.  OdU^  8 
ESll  215,  which  see,  and  the  cases  cited.  See  also,  in  the  same 
case,  the  law  as  stated  by  Cowbn,  J.  ^  An  admission  intended  to 
influence  the  conduct  of  the  man  with  whom  the  party  is  deaUng, 
and  actually  leading  him  into  a  line  of  conduct  prefudicial  to  his 
interest,  unless  the  partf  estopped  be  cut  off  from  the  power  of 
letraction.  This  I  understand  to  be  the  very  definition  of  Bstop- 
pdinpais^^ 

See  also,  2  Smith's  Lead.  Cas.  (Ed.  1847,)  p.  584.  Story's 
Eq.  375  §  885,  886.  Piehard  v.  Sears  et  al,  83  E.  G.  L.  115, 
and  latter  clause,  page  117.  Morton  v.  Hodgdony  82  Maine  127. 
Copdcmd  V.  Oopelandy  28  SL  525,  589,  540.  Whitaker  v.  WiO- 
iamsj  20  Conn.  108.    Story  on  Agency  §  91. 

The  case  under  either  branch  of  the  charge  lacks  all  the  ele- 
ments of  an  estoppel 

1.  The  omission  to  give  the  notice  to  defendant,  had  no  influence 
upoo  him  in  making  the  purchase.    It  had  been  made,  and  the 
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monej  paid,  and  posseaeion  taken  of  the  property  sometime  previ- 
ous to  the  time  when  it  is  claimed  notice  should  have  been  given. 

2.  It  does  not  appear,  (though  defendant  was  a  witness,)  that 
he  has  suffered  anj  injury.  There  was  no  testimony  tending  to 
show  that  he  would  have  undertaken  to  rescind  the  trade  and  re- 
claim the  money,  or  that  he  would  have  succeeded  in  getting  back 
his  money  if  he  had  so  undertaken. 

8.  As  the  case  stands  on  the  second  point  of  the  charge,  the  in- 
ference is  precluded,  that  the  omission  to  give  such  notice  renders 
it  contrary  to  ffood  conscience  and  fair  dealing  for  plaintiff  to  as- 
sert his  title.  £[ v.  Eodgersy  9  B.  &  C.  577,  cited  in  8  Hill 

224.  He  was  acting  upon  the  faot  as  he  understood  it  by  informa- 
tion from  Whitcomb,  and  therefore  had  no  occasion  either  for  pur- 
poses of  his  own  safety,  or  of  preventing  possible  injury  to  defend* 
ant,  to  give  any  notice  of  his  title.  So  too,  as  the  case  stands  on 
the  third  point  of  the  charge,  there  is  nothing  indicating,  much  less 
showing,  that  it  is  contrary  to  good  conscience  and/mV  dealing  for 
plaintiff  to  assert  title  as  against  the  defendant  In  order  to  make  it 
so,  it  should  have  been  shown,  that  defendant  had  suffered  injury 
by  not  receiving  the  notice — that  plaintiff  was  able  and  had  the 
means  of  giving  the  notice— that  defendant  was  accessible,  so  that 
notice  could  have  been  given  to  him. 

^yatii— -Estoppel  can  result  only  from  the  facts  shown,  and  not 
by  inference  and  intendment.  All  its  elements  must  appear  clearly 
and  with  certainty.  It  is  matter  of  law,  arising  upon  facts  found. 
2  Smith's  Lead.  Gas.  (Ed.  1847,)  586,    Co.  Lit  852. 

In  fine;  we  daim  that  upon  any  facts  which  the  testimony  tend- 
ed to  show,  an  estoppel  cannot  be  operated  upon  any  known  prin> 
dple  of  law. 

All.the  cases  put  the  doctrine  of  this  kind  of  estoppel  on  the 
ground  that  the  party^s  words,  or  acts  induced  reliance  on  a  given 
state  of  fificts,  at  the  time  of  the  transaction  between  the  other  par- 
ties. 17  Vt  455 — ^^If  one  man  has  made  representations  whlcli 
he  expects  another  may  or  will  act  upon,  and  the  other  does,  in 
£EU^t,  act  upon  it,  he  is  estopped  to  deny  the  truth  of  the  repre- 
sentations." 

28  Yt  449— "The  owner  of  land,  who  stands  by  and  aids  in 
the  execution  of  a  deed  of  such  land  by  a  stranger,  and  himaelf 
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becomes  a  witness  of  the  conyejance,  is  thereby  estopped  to  deny 
that  the  tide  passeiJ* 

The  opinion  of  the  court  was  delivered  by 
Redfield,  Ch.  J.    The  doctrine  of  estoppels  in  pats  is  one, 
which  so  far  at  least,  as  that  term  is  concerned,  has  grown  up 
diiefly  within  the  last  few  years.    But  it  is  and  always  was  a  &- 
miliar  principle,  in  the  law  of  contracts.    It  lies  at  the  foundation 
of  morals,  and  is  a  cardinal  point,  in  the  exposition  of  promises, 
that  one  shall  be  bound  by  the  state  of  facts  which  he  has  induced 
another  to  act  upon.     He  who  by  his  words,  or  his  actions,  or  by  I 
his  silence  even,  intentionally,  or  carelessly,  induces  another  to  do  I 
an  act,  which  he  would  not  otherwise  have  done,  and  which  will 
proTe  injurious  to  him,  if  he  is  not  allowed  to  insist  upon  the  ful- 
fillment of  the  expectation,  upon  which  he  did  the  act,  may  insist 
upon  such  fulMlment.    And  equally  if  he  has  omitted  to  do  any 
act,  busting  upon  the  assurance  of  some  other  thus  given,  and 
which  omission  will  be  prejudicial  to  him,  if  the  assurance  is  not  | 
made  good,  he  may  insist,  it  shall  be  made  good. 

But  in  applying  this  rule,  to  the  present  case,  it  would  seem  the 
county  court  did  give  the  defendant  the  full  benefit  of  it    It  is  not 
daimed,  that  the  plaintiff  gave  any  encouragement  to  the  sale,  or 
that  he  was  guilty  of  any  misconduct,  in  regard  to  it,  until  the  de- 
fendant had  purchased  the  property,  and  driven  it  off  and  had  been 
gone  half  an  hour,  with  his  drove.    It  is  not  claimed,  that  it  was 
then  the  plaintiff's  duty  to  have  pursued  defendant    And  it  does 
not  appear,  that  plaintiff  had  any  other  opportunity,  to  have  in- 
fonned  the  defendant  of  his  lien,  upon  the  property.    It  is  only 
said,  that  when  informed  of  the  sale,  in  the  presence  of  Tisdale^ 
by  Whitoomb,  he  did  not  object  to  the  sale.    But  there  is  nothing 
in  the  case  to  show,  that  this  had  any  tendency  to  mislead  the  de* 
fendanty  or  that  the  plaintiff  was  in  any  manner  called  upon,  at 
that  time,  to  make  a  formal  declaration  of  his  claim.    In  short 
there  seems  to  have  been  no  particular  call  upon  plaintiff  then  to 
assert  bis  title,  and  if  not,  his  silence  is  not  evidence  against  him^ 
much  less  conclusive.     Vatl  v.  Strang,  10  Yt  475.  Gale  v.  Spoon^ 
«r,  11  Vt.152. 

And  the  objection  that  the  plaintiff  did  not  give  notice  to  defend- 
ant, that  he  had  any  claim  upon  the  property,  seems  to  us  by  no 
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means  to  indicate  anj  intention  to  mislead  the  defendant,  or  any 
indifference  to  his  interest,  hj  which  defendant  has  unjustly  been 
misled,  which  is  in  any  sense  like  that  of  the  drawee  of  a  bill  ac- 
cepting, or  paying  it,  upon  the  credit  of  a  forged  signature  of  his 
own  correspondent,  which  he  is  bound  to  know,  or  like  that  of  a 
bank  taking  counterfeits  of  its  own  bills,  which  it  is  bound  to  knoW| 
and  which  the  innocent  holder,  if  told  of,  at  the  time,  might  stand 
some  chance  of  obtaining  redress  upon.    Price  v.  I^ealy  3  Bair. 
1354.     Salem  Bank  v.  Gloucester  Bankj  17  Mass.  1. 
J£  there  is  any  thing,  which  the  testimony  tends  to  show,  thai 
^  he  should  have  done,  which  he  did  not  do,  it  seems  to  us,  it  was  to 
/  have  pursued  after  the  defendant,  and  informed  him,  at  once,  and 
I  while  there  was  some  reasonable  probability,  that  the  notice  would 
be  available  to  him.     But  this  is  so  unreasonable  an  act,  that  it  is 
not  clauned.    And  we  think,  he  might  have  sent  a  sheriff  afler 
him  with  a  writ  at  once  if  he  elected,  and  that  there  would  then 
have  been  no  pretence  of  an  estoppel,  and  that  he  did  not  sue  as 
early  as  he  might,  is  no  ground  of  estoppel  short  of  the  term  of 
'  the  statute  of  limitations.    And  giving  notice  to  defendant  is  not 
shown  to  have  been  any  more  readily  in  plaintiff's  power,  and  it 
is  certain  it  would  probably  have  been  far  more  unavailing  to  de- 
fendant   And  no  one  could  have  expected  plaintiff  to  give  notice 
to  defendant,  when  first  informed  of  the  sale,  and  while  he  expect- 
ed the  sale  was  made  by  Whitcomb,  who  was  entirely  solvent,  and 
whom  the  plaintiff  had  informed  of  the  state  of  his  claim,  and  that 
if  he  sold  the  cattle,  he  should  look  to  him  for  pay ;  while  he  so 
understood  the  transaction,  he  would  suppose  Whitcomb  the  only 
one  interested  to  know  of  his  claim,  and  he  had  already  informed 
him  of  all  the  facts  concerning  it. 

It  has  been  held,  that  a  declaration  will  not  take  effect  as  an  ab- 
solute estoppel  unless  it  is  made  with  a  full  knowledge  of  the  right 
to  be  estopped,  and  with  the  design,  or  effect  of  creating  an  im- 
pression, that  it  does  not  exist,  or  will  not  be  enforced.  W/nftMker 
V.  WiUiarM,  20  Conn.  98,  id.  568.  Steele  v.  Putney,  B  Shepley 
827.  In  2  Smith's  Lead.  Cas.  564,  it  is  said,  <<That  the  rejection 
of  evidence,"  on  this  ground,  ^^  is  designed  to  prevent  fraud  on  the 
one  part,  and  injury  on  the  other,"  and  will  not  be  extended  be- 
yond this.  And  a  declaration  made  under  a  mistake  of  one's 
rights,  either  in  fiiict,  or  in  law,  may  be  withdrawn.  20  Conn.  98. 
Judgment  affirmed. 
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Elifhalet  S.  Paige  v.  Homes  H.  Hammond  k,  Othebs. 
Trover,     Contract*    Sale* 

It  was  agreed  between  the  plaintiff  and  H.,  at  a  conatable^a  tale,  that  plaintfif 
should  bid  off  a  qoantity  of  hay  and  divide  it,  and  that  H.  should  not  bid.  If  the 
plaintiff  bid  off  the  hay  and  H.  did  not  bid,  this  would  constitute  a  considera- 
tion for  the  contract;  bnt  ^HO^re,  whether  snch  a  consideration  is  aliowable. 
Bat  if  the  contract  is  valid,  no  property  will  pass  while  the  contract  is  merely 
executory;  and  no  property  will  vest  in  H.,  until  he  has  paid  or  tendered  the 
price. 

And  if  there  was  evidence  of  a  present  executed  contract  of  sale  of  a  third  of  the 
hay,  in  common  to  H.,  still  plaintiff  had  a  right,  by  the  general  rules  of  law, 
to  retain  the  thing  until  he  was  pdd  his  money,  for  the  price. 

Where  a  contract  reqmres  concurrent  acts  of  either  party,  the  denial  of  the  oon- 
tract  by  one  party,  will  not  enable  the  other  party  to  sue  upon  it,  without  show- 
ing a  readiness,  at  least,  to  perform  on  his  part. 

A  naked  agreement  merely,  to  purchase  property  for  another,  no  Ainds  being  fur- 
nished and  no  general  agency  existing,  vests  no  title  in  such  other  person,  and 
if  he  takes  the  property  forcibly,  he  is  liable  in  trover. 

Tboteb  for  four  tons  of  hay.  Plea,  not  guiUy,  and  trial  bj 
jQvy. 

On  the  trial  it  was  conceded,  that  the  plaintiff  bought  at  a  con- 
stable's sale  on  ezecntion,  a  mow  of  hay,  in  the  bam  of  one  Gil- 
aoD,  in  Beading,  and  that  aflerwards  the  defendants  took  and  car- 
ried awaj  one  third  thereof;  and  testimony  was  introduced  as  to 
itsvalae. 

The  testimony  on  the  part  of  the  defendants,  was  that  of  the 
defendant  Hammond,  who  testified  as  follows : 

'^  I  knew  of  the  constable's  advertisement,  for  the  sale  of  the 
hay  at  Gilson's  bam,  and  before  the  sale  day,  he  having  some 
money  collected  for  me,  I  spoke  to  him,  and  told  him  that  I  intend- 
ed to  bid  on  some  of  the  hay,  and  wished  if  I  bought  any,  that 
the  money  in  his  hands  should  apply  on  that,  to  which  he  assented. 

On  the  sale  day,  the  hay  on  a  short  scaffold  and  in  a  stable,  was 
pot  up  in  one  lot,  and  the  plaintiff  and  myself  both  bid  on  it  I 
then  told  the  plaintiff  I  would  not  bid  against  him,  if  he  would 
go  halves ;  to  this  he  assented,  and  I  bid  no  more,  audit  was  struck 
off  to  liim. 

The  hay,  or  mow  of  hay  in  the  bam  was  then  put  up,  for  the 
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bidder  to  take  half  or  the  whole.  The  plaintiff  asked  me  if  Ihad 
haj  enough,  and  I  told  him  I  wanted  some  more,  as  I  thought  the 
half  which  had  been  bought  would,  not  winter  mj  cow.  He  said 
Alfred  Watkins  wanted  to  go  shares  with  him  and  m  jseh^  and  said 
if  we  bid  it  off,  we  could  take  the  whole,  and  divide  it  between 
ourselves. 

The  plaintiff  bought  the  haj,  and  I  did  not  bid  on  it'* 

His  testimonj  tended  further  to  prove,  that  he  called  three  times 
on  the  plaintiff,  to  go  and  divide  the  hay,  who  declined  at  first  on 
account  of  other  engagements,  but  finally  getting  into  a  controver- 
sy, as  to  the  matter  of  the  scaffold  hay,  the  plaintiff  utterly  refused 
to  divide  the  mow,  or  permit  said  defendant  to  have  any  of  it. 
At  the  third  interview  the  said  defendant  informed  the  plaintiff 
that  he  had  money  in  the  constable's  hands  to  pay  for  said  hay. 
After  this  third  interview  the  said  defendant  went  with  the  other 
defendants,  and  took  away  one  third  of  the  said  mow  of  hay. 

The  said  defendant  never  informed  the  constable  that  he  had 
any  interest  in  any  of  said  hay,  or  gave  him  any  directions  to  re- 
tain, or  apply  any  of  his  money  therefor,  and  the  officer  received 
his  pay  for  all  of  the  hay  of  the  plaintiff,  but  at  what  precise  time  did 
not  appear,  and  paid  to  Hammond  all  the  money  he  held  for  him. 

The  payment,  by  the  constable  to  defendant,  was  after  the  com- 
mencement and  appeal,  of  this  suit,  and  after  the  defendant  had 
been  informed  that  the  constable  had  been  paid,  in  full  for  the  hay 
by  the  plaintiff. 

The  County  Court,  December  Term,  1853, — Collamer,  J., 
presiding, — upon  this  testimony  instructed  the  jury,  that  plaintiff 
was  entitled  to  recover.    Verdict  for  plaintiff. 

Exceptions  by  defendants. 

jSu  FuUam  for  defendants. 

The  testimony  of  Hanmiond  tended  to  prove,  that  plaintiff 
bid  off  the  hay,  for  himself^  Watkins  and  Hammond,  by  and  in 
pursuance  of  a  previous  agreement. 

If  this  were  so,  the  defendant  had  a  right  to  take  the  hay,  on* 
less  something  intervened  to  prevent  that  right  The  plaintiff 
might  have  insisted  that  inasmuch  as  he  alone  was  liable  for  the 
payment  of  the  price  of  the  hay,  that  Hammond  should  pay  be* 
fore  he  took  his  third. 
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No  sach  timig  appears,  but  the  revene,  HammoDd  notified  him 
that  the  monej  was  in  the  constable's  hands  to  pay  for  it,  which 
wastme. 

Hie  court  then  should  have  left  it  to  the  jurj  to  determine 
whether  the  hay  was  bid  off  bj  the  plaintiff,  for  himself,  Watkins, 
and  Hammond. 

It  is  undoubtedly  true,  that  the  constable  could  have  had  his 
acticHi,  for  the  price  of  the  haj  against  the  plaintiff,  Watkins  and 
Hammond,  if  thej  agreed  to  have  it  bid  off  for  them. 

/.  F.  Deane  for  pliuntiff. 

There  was  no  error  in  the  charge  of  the  court  below. 

1.  The  pliuntiff  and  Hammond  cannot  be  regarded  as  joint 
owners  of  the  hay  in  controversj ;  for  the  case  shows,  that  what 
passed  between  them,  on  the  daj  of  sale  was  but  a  negotiation, 
which,  at  the  most,  was  but  an  executory  contract,  that  was  neyer 
perfected,  therefore,  Hammond  was  not  an  owner  of  a  moiety  of 
the  hay,  so  as  to  be  legally  entitled  to  possession  as  against  the 
plaintiff.  Whitney/  v.  Lynde^  16  Yt  579.  Matan  y.  TAon^oHj 
18  Pick.  805. 

2.  The  plaintiff  purchased  the  hay  at  the  constable's  sale,  and 
he  alone  was  liable  on  his  bid,  at  least,  as  far  as  was  then  known 
to  the  officer ;  and  if  there  was  such  a  consideration,  as  to  make 
the  naked  agreement  between  the  plaintiff  and  Hammond,  on  the 
day  of  sale,  a  valid  and  legal  contract ;  (which  it  appears  to  me  is 
more  than  doubtful,)  still  without  a  delivezy,  or  division  of  the  hay, 
the  price  not  having  been  paid  or  tendered  by  Hammond,  the  plain* 
tiff  was  the  legal  owner  of  the  hay,  and  nothing  had  transpired  to 
divest  him  of  this  right  to  the  property.  TatosUjf  v.  Dana,  1  Aik. 
344. 

To  hold  otherwise,  would  work  rank  iiyustice  to  the  plaintiff;  it 
would  provide  a  way  for  Hammond  to  obtain  the  property  without 
paying  for  it,  and  if  irresponsible  the  plaintiff  would  loose  it ;  but 
no  one  will  question  plaintiff's  right  to  retain  the  property  until 
the  price  is  paid. 

Hammond  never,  as  the  case  finds,  offered  to  pay  the  plaintiff 
for  any  part  of  the  hay,  nor  did  he  ever  inform  the  officer  that  he 
had  any  interest  in  the  same.  The  plaintiff  paid  for  the  hay,  and. 
xxYi  25 


878  WINDSOB  COUNTY. 

Pftige  «.  Hainmoafil  et  aL 

Hammond  reo^ved  his  money  from  the  officer,  and  judged  bj  his 
own  acts,  he  has  no  reason  to  complam. 

Finallj,  it  is  dear  that  this  property  was  legally  and  rightfully 
in  the  plaintiff,  that  it  would  have  been  liable  to  attachment  on  his 
debts ;  and  as  these  defendants  have  taken  the  property  without 
license  or  right,  they  are  liable  in  trover.  And  as  the  case  stands 
there  was  nothing  for  the  jury,  save  the  question  of  damages, 
which  was  submitted  to  them. 

The  opinion  of  the  court  was  delivered  by 

Rbdfibld,  Ch.  J.    L  The  first  question  in  the  case,  is  whether 
the  testimony  had  any  tendency  to  show  a  perfected  sale  of  the  hay, 
either  to  defendant,  Hammond  at  the  sheriff's  sale,  or  from  plain- 
tiff to  him.     For  if  the  testimony  had  any  tendency  to  show  such 
sale,  it  should  have  been  submitted  to  the  jvry.     The  testimony 
showed  a  naked  agreement  certainly,  to  bid  off  the  hay,  and  divide 
with  Hammond,  giving  him  one  third;  and  that  the  hay  was  sub- 
sequently bid  off  by  plaintiff,  and  Hammond  did  not  bid,  relying 
probably  upon  his  agreement  with  plaintiff.     This  would  consti- 
tute a  consideration  for  the  contract,  if  such  a  consideration  is  al- 
lowable and  I  do  not  say  it  is  not.     I  know  of  no  case,  which  has 
questioned  it,  although  it  is  very  little  more  equitable  on  the  one 
side,  than  employing  puffers,  on  the  other  side.     It  has  been  held 
in  this  state,  that  an  agreement  to  give  a  man  money  not  to  bid, 
at  an  auction  is  not  a  valid  contract,  being  against  sound  policy, 
and  this  contract  is  very  similar. 

But  if  such  a  contract  is  valid,  the  party  might  undoubtedly 
have  redress  for  any  loss  sustained  by  its  non-fulfillment,  but  wlule 
it  is  merely  executory,  no  property  will  pass.     And  such  it  seems 
to  us  was  the  nature  of  this  contract.     At  the  time  the  agreement 
was  made  it  was  clearly  so  ;  subsequently  the  plaintiff  purchased 
the  hay.     Hammond  paid  nothing.    His  direction  to  the  constable, 
in  regard  to  the  money  of  Hammond,  in  his  hands,   does  not  help 
the  case,  inasmuch  as  the  constable  was  not  informed,  that  one 
third  of  this  purchase  was  for  Hammond's  benefit;   and  the  direc- 
tion of  the  constable  was  to  retain  the  money,  for  any  hay,  which 
Hammond  himself  might  purchase.    There  might  have  been  some 
reason,  why  it  was  not  desired  to  inform  the  constable  of  the  pur- 
chase being  for  the  joint  benefit  of  three.    Bnt  no  order  was  given 
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to  the  plaintiff  to  get  the  monej  of  the  constable.  In  short  it  was 
all,  as  it  seems  to  us,  left  nnfinished,  depending  merely  upon  the 
will  of  the  plaintiff,  or  perfonnance  bj  him,  and  so  was  altogether 
executory. 

It  could  not  have  been  expected  the  property  would  Test  in 
Hammond,  until  he  paid  the  price.  This  he  has  not  done,  or  of- 
fered to  do,  and  there  was  nothing  to  excuse  this,  in  any  sense, 
until  the  disagreement  about  the  other  hay,  and  then  the  plaintiff 
altogether  refused  to  execute  this  executory  contract  of  sale,  thus 
leaving  the  party  to  his  remedy,  for  breach  of  the  contract  It 
then  became  impossible  for  the  defendant  to  acquire  title  to  the 
hay,  unless  by  resort  to  a  court  of  chancery  to  compel  a  specific 
performance  of  the  contract  of  sale,  which  would  not  be  expected, 
in  any  ordinary  case  of  sale  of  personal  property. 

II.  It  is  questionable,  whether  the  declaration  of  plaintiff  had 
any  reference  to  allowing  the  defendant,  Hammond,  to  have  any 
undivided  interest  in  the  hay.    It  looks  like  an  encouragement,  or 
contract  to  divide  the  hay  and  let  him  have  one  third  in  severalty. 
But  if  the  testimony  could  be  said  to  have  any  possible  tendency 
to  show  a  present  executed  contract  of  sale  of  one  third  of  the  prop- 
erty, in  the  mow  of  hay,  in  common,  to  Hammond,  which  it  seems  to 
BS^  it  clearly  had  not,  stUl  the  plaintiff  had  a  right,  by  the  general 
roles  of  law,  to  retain  the  thing,  until  he  was  paid  his  money  for 
the  price.    And  it  is  questionable   whether  the  plaintiff's  repu- 
diating the  contract  of  sale,  will  justify  the  defendant  in  taking 
fordble  possession  of  the  thing  sold,  until  he  tenders  the  price,  or 
at  least  shows  a  readiness  on  his  part  to  do  so,  and  this  made  known 
to  the  plaintiff    For  possibly  the  plaintiff  might  change  his  mind, 
and  he  ought,  at  least,  to  have  the  chance  of  taking  the  money  for 
the  price,  before  he  parts  with  his  goods,  or  they  be  taken  forcibly 
fiom  him. 

JIT.  And  it  seems  very  questionable  to  me,  whether  the  defend- 
ant could  maintain  any  action,  upon  the  contract  of  sale  even,  if 
any  sach  binding  contract  was  made,  without  making  a  tender  of 
the  price,  or  showing  readiness,  at  least,  to  perform,  or  being  ex- 
cos^  tlierefrom  by  some  distinct  act  of  the  plaintiff.    And  it  is 
not  'very  obvious  to  my  mind,  that  when  a  contract  requires  con- 
earrent  acts  of  either  party,  that  the  denial  of  the  contract,  by  one 
party,  -win  enable  the  other  party  to  sue  upon  it,  without  showing 
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a  readiness,  at  least,  to  perform  on  his  part  It  might  possibly 
excuse  the  formal  offer,  if  the  other  party  was  made  aware  of  an 
existing  opportonit j  to  reoeive  the  price,  if  he  elected  so  to  do. 
Morton  v.  Lamby  7  T.  B.  125.  Aikin$an  y.  Smiihj  14  M.  &;  W. 
695.    Dakin  v.  WilUamt,  11  Wend.  67. 

Finally,  an  agreement  made  to  purchase  property  for  another, 
no  funds  being  famished  and  no  gweral  agency  existing,  whether 
the  property  is  purchased,  or  not,  and  if  purchased,  whether  with 
the  purpose  of  deUvering  it  to  such  other  person  or  not^  vests  no 
title  in  such  person,  and  if  he  take  the  property  forcibly,  he  b  li- 
able in  trover. 

Judgment  affirmed. 


John  A.  Wheelook  v.  Lewis  Abchek  &  Levi  Wildek. 
Tretpasi*     Oottedar.    Distress  far  Taxes j  ^c. 

If  a  collector  of  a  school  dbtrioi»  call  upon  one  legallj  assessed  in  tlie  dSstiictr 
for  the  payment  of  a  tio,  which  he  holds  against  him  for  collection,  and  the  taz- 
pa3rer  absolutely  refuses  to  pay  the  tax,  after  such  a  refusal,  the  coUeotor  Is  not 
required  to  give  further  time,  and  specify  the  time  and  place,  when  and  where 
he  will  receiye  the  tax,  but  may  If  he  elects,  at  once  lery  on  the  property  of 
the  one  so  refusing  to  pay.    Loumer  v,  WcocBmrff,  19  Vt.  SS9. 

And  where  the  collector  justifies  under  his  tax  bill  and  warrant,  the  fact,  tbat 
plaintiff  promised  that  he  would  pay  the  tax  that  week,  if  he  would  leaTS  tii« 
property  upon  which  he  had  leried,  can  hare  no  effect  upon  the  eoUeelor'a  lia- 
bility in  an  action  for  trespass,  as  the  plaintiff's  former  refusal  would  justify 
the  collector  in  proceeding  with  his  levy,  until  the  tax  was  paid. 

The  proceedings  of  the  collector,  subsequent  to  the  leyy,  will  be  presamed  to  be 
i)OiTect,  unless  fix)m  facts  existing  hi  the  case,  they  appear  to  be  otherwise;  and 
the  fact,  that  in  making  an  acyoumment  of  the  sale,  he  inserted  **  4o*clo^c,  A. 
M."  instead  of  **  4  o*elook,  P.  M.,**  will  not  render  him  a  trespasser  in  msikiDa 
the  sale. 

And  a  person  assisting  the  collector  in  making  a  legal  lery,  will  not  become  s 
trespasser,  by  a  subsequent  abuse  by  the  collector  of  his  authority. 

Tbespaas  for  a  wagon,  which  the  defendant,  Archer  took  as  col* 
lector  of  school  district,  No*  13,  in  Plymouth,  the  defendant.  Wilder 
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assisting  the  said  collector^  at  his  request,  in  drawing  the  wagon 
awaj.  The  snit  was  originallj  oonunenced  before  a  justice  of  the 
peace,  and  came  to  the  county  court  bj  appeal,  and  was  referred, 
under  a  rule  of  court  to  a  referee,  who  reported  in  substance  the 
following  facts : 

Thai  plaintiff  proved  the  taking  of  the  wagon ;  and  that  de- 
fendant, Archer  claimed  that  he  took  the  same  as  collector  of 
school  district,  No.  IS,  in  Plymouth ;  and  defendant  Wilder  claimed 
ihat  he  acted  under  said  Archer.    That  school  district  No.  18,  is 
and  was  a  duly  organized  district  in  said  Plymouth ;  that  at  a 
meeting  in  said  district,  of  the  legal  voters,  duly  holden  on  the 
27th  day  of  March,  A.  D.  1850,  said  Archer  was  elected  collector 
of  said  school  district  for  the  year  then  ensuing,  and  at  said  meet- 
ing they  voted  to  raise  sixty  dollars;  on  the  grand  list^  for  the  sup- 
port cf  a  school  in  said  district ;  and  a  tax  bill  and  warrant  was 
duly  made  out  and  put  into  the  hands  of  said  Archer,  as  collect- 
or; and  that  the  tax  assessed,  and  entered  upon  said  tax  bill 
against  die  plaintiff  was  five  dollars  and  three  cents,  ($5,08.) 
That  about  three  weeks  before  the  taking  of  the  wagon  in  ques- 
tion, and  after  said  Archer  had  received  the  said  tax  bill  and  war- 
rant, ^e  said  Archer  called  upon  the  plaintiff  and  asked  him  ^  if 
he  could  not  pay  his  tax  in  a  few  days,  as  it  was  time  that  it  was 
closed  up;*'   to  this  plaintiff  made  no  reply.    That  about  two 
weeks  after  this  as  the  plaintiff  was  passing  in  the  highway,  a 
field  -where  Archer  with  others  were  at  work,  haying.  Archer 
again  asked  plaintiff  to  pay  said  tax;  that  the  plaintiff  refused  to 
pay  it»  and  told  Archer  that  he  would  never  pay  said  tax  to  him. 
Thai  on  the  following  day,  July  24th,  1850,  Archer  went  to 
the  plaintiff's  house  with  the  said  tax  bill  and  warrant  and  letied 
the  same  on  the  wagon  in  question,  and  that  after  the  levy,  but  be- 
fore he  removed  the  wagon,  the  plaintiff  called  for  the  tax  bill 
aoDid  warrant,  and  Archer  showed  the  same  to  him ;  plaintiff  then 
told  Archer  that  he  would  pay  the  tax  that  week  on  Saturday,  if 
he  would  leave  the  wagon ;  that  Archer  insisted  upon  payment  at 
that  time,  which  plaintiff  neglecting  to  make,  he  called  upon  the 
defendant.  Wilder  to  assist  him,  and  they  drew  lihe  wagon  away. 

That  said  Archer  advertised  said  wagon  for  sale,  but  the  same 
had  not  been  sold,  when  this  suit  was  commenced,  nor  when  the 
was  tried  before  the  justice. 
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That  said  Archer  acyonmed  the  said  sale  once,  and  in  making 
the  adjournment  he  inserted  "  4  o'clock,  A.  M."  instead  of  « 4 
o'clock  F.  M.y"  which  mistake  was  rectified  sometime  in  the  fore- 
noon of  the  day  upon  which  the  wagon  was  sold* 

The  County  Court,  December  Term,  1853, — Collaxeb,  J., 
presiding, — rendered  judgment  on  the  r^ort  of  the  referee  for 
the  defendants. 

Exceptions  bj  plaintiff. 

B,  Washburn  and  Bobbins  Sf  Chapman  for  plaintiff. 

I.  In  this  case  the  plaintiff  insists,  that  Archer,  the  collector,  wbb 
a  trespasser  in  making  the  distress,  mentioned  in  the  report,  be- 
fore giving  the  plaintiff  notice  of  the  sum  at  which  he  was  aaaen- 
edy  as  required  bj  the  statute. 

n.  That  he  was  also  a  trespasser  in  taking  away  the  wagon, 
immediately  after  he  had  notified  the  plaintiff  of  the  sum  at  which 
he  was  assessed,  and  after  the  plaintiff  had  promised  to  pay  the 
tax  to  him,  within  three  days,  as  shown  by  the  report  Comp. 
Stat.  149  §  42—463  §  7—464  §  8,  9, 10. 

ILL  That  Archer,  the  collector,  by  his  collusion  with  James  U. 
Fullam,  in  relation  to  the  disposition  and  sale  of  said  wagon,  and 
by  his  irregularity  in  the  advertising  and  sale  thereoi^  became  a 
a  trespasser  ab  initio.  Moore  v.  BobbinSy  7  Vt  367.  Saderidar 
V.  McDonaldf  10  Johns.  253.  Pierce  v.  Benjamin^  14  PicL  856. 
Smith  V.  GaUs,  21  Pick.  55.  Bond  v.  Wilder^  16  Vt.  893.  Gil- 
christ's Dig.  Trespasser  ab  initioy  541. 

lY.  If  Archer,  the  collector,  was  a  trespasser,  Wilder,  in  asdst- 
ing  him,  was  a  co-trespasser. 

S,  FuUam  for  defendants. 

The  referee  finds  the  following  facts : 

1.  That  school  district  No.  13,  in  Plymouth,  was  legally  organ- 
ized. 

2.  That  the  school  tax  was  legally  voted. 

3.  That  defendant,  Archer,  was  legally  elected  collector. 

4.  That  the  tax  bill  and  warrant  were  legally  made  out  and  de- 
livered to  the  collector. 

5.  That  he  was  legally  assessed  in  $5,03,  on  said  bilL 

6.  That  the  collector  called  on  the  plaintiff  twice  for  his  tax, 
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And  St  the  last  time  ke  toid  him  ^  hs  nevtr  would  fay  it  to  him/* 

7.  That  defendant,  Archer,  took  the  wagon  hj  virtue  of  his  tax 
bill  and  warrant. 

8.  That  defendant,  Wilder,  asaiated  him. 

9.  That  plaintiff  commenced  thiB  snit  before  the  sale,  &;c 
These  &ct8  the  defendants  insist,  consdtute  a  good  and  legal  de- 
fence to  the  action. 

L  The  collector  is  not  bound  to  prove,  that  he  notified  tiie  party 
when  and  where  he  would  receiye  the  tax.  It  would  be  unrea* 
Bonabls  and  wholly  impracticable  to  have  a  witness  with  him  when 
such  a  notice  was  given. 

II.  The  law  presumes  the  collector  has  done  his  duty,  until  the 
contrary  be  shown. 

IIL  It  would  not  make  the  levy  at  respass,  if  the  collector  failed 
to  give  tlie  notioe ;  he  has  a  discretion  on  the  subject,  and  if  he 
wantonly  or  maliciously  neglect  to  give  the  notice,  he  would  be 
liable  in  an  action  for  the  damages  thereby  occasioned. 

IV.  Where  the  party  refuses  to  pay,  the  notice  is  wholly  un* 
neeeasary.    Dmoner  v.  Voodbmy^  19  Yt  829. 

The  opini<m  of  the  court  was  delivered  by 
ISHAM  J.  The  case  of  Dowaer  v.  Woodkury,  19  Yt  829,  is  de« 
ctsive  in  relation  to  the  first  objection  which  has  been  tidken  to  the 
proceedings  of  the  constable.  It  appears  from  the  report  that  pre- 
vious to  the  levy  of  the  warrant  on  the  wagon,  the  plaintiff  had 
been  called  upon  for  payment  of  the  tax,  and  that  he  refused  to 
pay  it.  Afler  that  distinct  refusal  to  pay  the  .tax,  it  would  be  a 
useless  ceremony,  to  require  the  collector  to  give  further  time,  and 
specify  the  time  and  place,  when  and  where  he  would  receive  it. 
It  was  so  held  in  the  case  above  referred  to. 

The  promise  made  by  the  plaintiff,  after  the  defendant,  as  col- 
lector, had  levied  upon  the  wagon,  that  he  wonld|pay  the  tax  that 
week,  if  he  would  leave  the  property,  and  not  take  it  away,  can 
have  no  effect  on  the  defendants'  liabiHly  in  this  action.  The 
plaintifiTs  former  refusal  to  pay  the  tax  justified  the  levy ;  and  the 
collector  had  a  right  to  proceed  with  the  levy,  until  the  tax  was 
paid.  The  promise  will  have  no  effect  in  avoiding  the  consequen- 
ces of  his  former  refusal. 
The  proceedings  of  the  collector,  subsequent  to  the  levy,  will 
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be  presumed  to  be  eorrect,  unless  boat  e^me  &ct  existing  in  the 
case,  they  appear  to  be  otherwise.  The  sale  of  the  wagon  was 
advertased,  and  we  are  to  presume  correctly  so,  as  no  fact  appears 
to  the  contrary.  An  adjournment  of  the  sale  could  be  made  by 
the  officer  in  his  discretion.  The  &ct  that  in  making  the  adjourn- 
ment,  he  inserted  ^  4  o'clock,  A.  M.**  instead  of  <<4  o'dods,  P.  M^" 
was  an  obvious  mistake,  and  could  deceiye  no  one.  Its  alterataon, 
on  the  morning  of  the  day  of  sale,  would  not  mislead  any  one,  as 
to  the  true  time  of  sale  intended  in  the  original  adjoomment 
In  any  event,  we  think,  this  matter  would  not  render  the  defend- 
ant a  trespasser  in  making  the  sale.  Spear  y.  TUtarif  24  Yt  420. 
The  statute  no  where  provides  that  an  a4}ouniment  of  the  sale 
shall  be  in  writing. 

In  relation  to  Mr.  Wilder,  who  defends  as  the  servant  of  the 
collector  in  making  the  levy,  it  is  dear,  that  this  action  cannot  be 
sustained  against  him  for  this  matter.  In  the  ease  of  OyiUd  v. 
Sheddf  12  Mass.  511,  it  was  held,  **  that «  person  assisting  an  offi- 
cer in  a  legal  process,  will  not  become  a  trespasser,  by  a  subse- 
quent abuse  by  the  officer  of  his  authority,  as  he  would  bey  if  the 
original  taking  was  illegaL" 

These  being  the  only  objections  urged  against  the  legaH^  of 
the  proceedings  of  the  collector,  the  judgment  of  the  County  Court 
is  affirmed. 


Levi  Rix,  Admb.  of  E.  Eix  v.  Edwabd  P.  Neytns. 

Admnistrators*    Jud^maOM  of  Hffw^mi  eaurt»f  v?ken  mutual  in 
their  ^uxracterj  may  he  offset  in  the  dUerttion  of  the  eouri. 

Claims  allowed  by  commiflsionerB  on  the  Mtates  of  deceased  penons,  are  treated 
as  judgments,  except  that  they  cannot  be  enforced  by  the  final  prooeee  of  exe- 
cution. 

Judgments  recovered  in  different  ooorts,  which  are  mutual  in  their  character,  may 
on  motion  be  set  off,  one  against  the  other;  bat  the  judgments  not  being  in  the 
same  courts,  the  setoff  cannot  be  directed  under  the  provisions  of  the  statute, 
bat  the  power  to  make  the  set  off  is  derived  from  the  equitable  powera  of  the 
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eoort,  which  the  ooort  cznciM  indBpmdfliiUy  of  the  ttetn^ 

jnrUdiotioo  of  the  oonrt  over  the  raiton  in  it;  the  «pplioatioa  therefore  mut 

be  addressed  to  the  disoretuui  of  the  oout. 

,  Where  t&  ftdmlidetrrtor  parts  iriifa  the  piopeftj  or  the  mone^ 

takes  a  note  for  the  same,  he  beoomes  perKmaUj  liable,  and  a  debtor  to  tlM  es- 
tate of  his  intestate,  and  maj  therefore  hold  the  note  as  his  own. 

And  when  the  plaintSfl^as  administralor  of  the  eefeate  of  B^oomnieDoed  asiilt  vpoa 
OKtain  notes,  whioh  B.  in  his  life  time  had  taken  of  the  defendant,  as  adminis* 
tntor  of  tlie  estate  of  L.,  (of  which  estate  the  plaintiff  was  also  administrator 
die  Amu  Mil,)  and  obtafaied  judgment  agidnst  the  defendant  on  the  same ;  and  the 
defendant  filed  his  motion  to  be  allowed, hi  oflbet  tosaid  judgment,  a  jndgmentof 
oommissioners  on  the  estate  of  said  B^  in  his  faror— AU-^that  the  plaintUf  hav- 
ing thus  treated  the  claim  against  defendant  as  assets,  and  as  the  propertj  of 
the  estate  of  B.,  the  same  is  subjected  to  eveiy  legal  and  equitable  offiet,  which 
the  defendant  has  against  B.  or  Ms  estate.  And  the  judgments  having  fhus 
been  rendered  mutoal  in  their  oharaeter,  by  theaots  of  the  partiee,  the  oflbel 
was  allowed. 

A88T7MPiiT  on  two  promiBBoiy  notes,  for  $80,  each,  the  first 
note  dated  at  ^  Bojalton,  September  27, 1851  ;**  the  second  note 
dated  »  Bojalton,  October  81, 1851  f  and  both  notes  were  made 
pajable  to  **  Elisha  Riz,  Admr.  of  Geo.  S.  Lee's  estate,  or  order.'' 
After  judgment  for  the  pkintifT,  for  the  amount  of  said  notes, 
the  defendant  filed  his  motion  in  writing,  to  be  allowed,  in  ofiet  to 
said  judgment,  a  judgment  of  the  commissioners  on  the  estate  of 
said  £lidba  Rix,  in  favor  of  the  defendant. 

To  the  allowance  of  this  motion,  the  plaintiff  objected,  And 
showed  the  court,  that  Elisha  Rix  was  the  administrator  of  G^rge 
8.  Lee,  deceased,  and  toc^  said  notes  of  the  defendant,  as  such  ad- 
mimatrator,  as  appears  from  said  notes ;  that  said  Elisha  Rix  died 
inaolvCTit,  and  that  Levi  Rix  became  administrator  on  the  estate 
of  said  Elisha  Rix,  and  also  administrator  de  bonis  non  of  the  es- 
tate of  the  said  George  6.  Lee ;  and  the  plaintiff  claimed  the  right 
to  paraue  and  collect  said  notes  of  the  defendant,  as  assets,  or 
effectSy  belonging  to  the  estate  of  the  said  George  8.  Lee. 

The  defendant  offered  testimony  to  prove  the  foUowing  fiicts ; 
(to  the  admission  of  which  the  plaintiff  objected,  on  the  ground 
that  the  testimony  tendered  to  contradict  the  said  notes ;)  but  the 
court  admitted  the  testimony,  which  tended  to  prove,  that  at  the 
date  of  eaid  notes,  said  Elisha  Rix  was  indebted  to  the  defendant, 
on  notes  and  on  account,  in  his  private  and  personal  capacity,  and 
that  he  delivered  the  defendant  the  amount  of  money  in  said  notes, 
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now  sued  by  the  plaintiff,  in  payment  of  said  notes  and  aoooimt 
due  the  defendant,  and  that  the  same  was  to  apply  thereon;  and 
that  said  Elisha  Biz  then  said,  he  wanted  the  two  notes,  described 
in  the  declaration,  given  to  him  in  the  way  they  were,  merely  as  a 
memorandum,  for  his  own  accommodation  in  his  ownhusiness,  and 
that  they  were  accordingly  so  given. 

It  also  appeared,  that  soon  after  the  decease  of  sadd  Elisha 
Bix  this  action  was  commenced,  and  that  afterwards  the  defendant 
presented  his  said  notes  and  accounts  against  the  said  Elisha  Bix, 
to  the  ttHnmiasioners  on  the  estate  of  said  Elisha,  and  that  the 
same  were  allowed,  and  the  return  of  said  conmiisaioners  was  duly 
accepted,  by  the  probate  court. 

The  County  Court,  December  Term,  1853^ — Coi^lamsb,  J., 
joesiding, — ^allowed  the  defendant  the  offset  prayed  fbr  in  his  said 
motion  against  the  plaintiff's  damages  only,  and  ordered,  that,  for 
his  costSi  the  plaintiff  have  execution,  imd  that  the  balance  due  de- 
fiandant,  be  certified  to  the  probate  court. 

To  the  decision  of  the  court,  admitting  said  testimony,  and  ailow- 
iBg  said  offset)  the  plaintiff  excepted. 

Woihbum  ^  Marsh  for  plaintiff! 

The  set  cfff  should  not  have  been  allowed. 

This  is  an  application  £br  the  exercise  of  ^^^ittMe  povmt  of  the 
court;  its  allowance  is  not  a  teohnical  oat  of  ducretion^  not  qpen 
fbr  revisiony  but  is  governed  by  fixed  rules,  within  which  the  ease 
must  be  broughit,  or  the  aet  off  must  be  denied. 

And  the  moat  important  of  these  rules,  and  the  one  applicshle 
to  this  case^  is,  that  the  set  off  will  be  denied,  whenever  ii$  oOoio- 
umpe  wUit^wioutly  €^ect  the  righU  of  third pereom,  net  nomnd 
fwHee  of  record.  ChnaUe  v.  JBuckHn,  2  Aik.  321.  Mahepeaa 
Y.  OeaUe,  8  Mass.  451.  ffobnee  v.  BMneony  4  Ham.  90.  Sat- 
terlee  v.  Ten  JSyd,  7  Cow.  480.  Snow  v.  Oonant^  8  Vt.  808. 
Hlntritt  V.  Piffott^  8  Bing.  61.  It  is  the  same  rule,  under  which 
eouM  of  law  protect  the  rights  of  the  assignee  of  a  dkossinacdoit 

Here  the  oaae  shows  that  Elisha  Bix  was  administrator  of  George 
S*  Lee's  estats,  and  took  said  noftes  of  the  defendant  cu  emh  oir 
mniitriOor ;  the  notes  show,  upon  their  face,  the  intereet  of  the 
e$Uxte;  and  notice  to  ike  defendant  of  this  interest,  is  proved  by 
their  form,  as  well  as  by  his  own  testhnony.    And  that  those  in- 
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terested  ia  the  estate  of  Lee  wiU  sofTer  injarj,  by  holding  the 
notes  to  have  become  absolutely  the  property  of  Elisha  Biz,  ip 
proved  by  the  &ct  of  the  tiuolvencif  of  his  estate. 

But  the  notes  did  not,  €u  agixhui  the  hein  ofZee't  estaUj  become 
the  property  of  Elisha  Bix*  They  were  yet  equitably,  assets  of 
the  estate,  even  if  it  be  true,  that  they  cpold  be  sued  only  in  the 
name  of  Elisha  Biz,  or  his  administrator,  ffarbin  t.  Levi,  6 
Ala.  399.  BcaOer  v.  Buck,  10  Yt.  548.  Adam  v.  OanyOMj  4 
Vt  447.     Wheelock  v.  Wheslock,  5  Vt  439. 

The  plaintifi^  under  the  rule  adopted  in  this  state,  might  have 
sustained  this  suit  as  administrator*^  bonis  fwn  <rf  George  S«  Lee^ 
as  well  as  in  his  character  of  administrator  of  Elisha  Biz.  Ia 
£.  4r  B.  Railroad  Co.  v.  Coky  24  Yt  39,  the  plaintafis  were  allow* 
ed  to  recover  upon  a  note  payable  to  ^  SamuelMmshaw,  IVeamurmr^ 
^Cf"  and  it  was  said  by  the  court  to  be  now  the  settled  law  of  this 
state,  that  the  person  beneficially  interested  may  sue  upon  simple 
contract ;  and  that  the  case  of  A^KngUm  v.  Minds,  1  D.  Chip.  431, 
puts  promissory  notes  on  the  same  ground. 

It  was  ike  duty  of  the  administrator  to  loan  the  mcaaey,  so  Aa^ 
itm^hi  draw  interest;  and  Jus  omissioB  todo  so  would  have  made 
him  chargeable  for  the  interest,  wh^chi  might  have  been  obtaioed* 
Admr.  of  Eames  t.  Crs.  of  Eames^  4  Yt.  294. 

There  is  no  difference,  i^  princiiple,  between  the  case  of  a  prpm^ 
issoiy  note  made  payable  to  the  administrator,  and  a  judgment  re- 
eovered  by  him  as  such.  They  are  e^ch  new  contracts,  whict^  at 
common  law,  must  be  enforced  in  his  name,  andnotasadministrar 
tor.  And  the  ^atute  of  this  state,  (Ck«op.  Sut  Chapt  50  %  16,) 
which  authorizes  the  administrator  de  bonis  non  to  enforce  SQfi)i 
judgments,  shows  the  policy  of  the  law.  The  rule  of  decision  in 
this  state,  based  upon  the  4ecisiQn  in  ArUngtou  v.  Sinds^  rendera 
such  a  statute  unnecessaxy  in  the  cajpe  of  notea. 

«/•  S.  Marcy  for  defendant. 

The  plaintiff  sues  in  the  capacity  of  administrator  of  Elisha 
Biz,  and  not  as  administrator  de  bonis  non  g£  Lee's  estate.  This 
was  proper,  only  because  the  demands  sued  were  Elisha  Bi^'s  own 
contracts  and  property. 

Elisha  Biz  had  not  only  the  legal  interest,  but  the  entire  |ind 
ezduaive  ownership  of  the  notes;  Iiee  could  not  by  any  legal  pes- 
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ffibOily  ever  have  bad  any  title  to,  or  interest  in  them.  They  were 
not  in  existence  until  he  ceased  to  exist,  and  it  follows  that  his 
heirs  or  creditors  could  have  no  interest  in  them. 

If  it  were  apparent,  that  property  or  money  belonging  to  Lee's 
estate  was  the  consideration  of  the  notes,  it  would  by  no  means 
follow  that  the  notes  were  assets,  indeed  they  could  not  be ;  thej 
are  conti%Msts  between  Elisha  Bix  and  the  defendant;  and  if  the 
consideration  was  the  property  of  Lee's  estate,  Elisha  Bix,  and  his 
bail  after  him,  is  liable  to  Lee's  estate  for  the  same.    Elisha  Rix 
had  fully  administered  on  that  property,  the  moment  he  exchanged 
it  for  the  notes,  if  he  did  so,  and  became  accountable  to  the  estate 
for  it,  at  all  events ;  he  could  not  receive  notes  for  it,  at  the  risk  of 
the  estate.    That  was  not  within  his  fiduciary  authority.    Can  an 
administrator  vititUe  officii  trafic  m  the  assets,  on  account  o^  and 
at  the  hazard  of  the  heirs  or  creditors  of  the  estate  ?    If  not,  se- 
curities taken  on  the  sale  of  them  cannot  be  assets.    Then  Elisha 
Bix  became  accountable  to  Lee's  estate,  for  the  money  or  prop- 
erty exchanged  for  the  notes,  and  it  is  preposterous  to  say  that  the 
estate  owns  the  notes.    Nason  v.  Patter^  6  Yt.  28*     Hanmiond  on 
Parties  115, 1  U.  S.  Dig.  804§  814, 815,  refers  to  8  Iredell's  North 
Carolina  Bep.  268.    Stghr  v.  SmUh,  1  D.  Chip.  409.    Exr.  of 
Boban  V.  Admr.  of  Martin,  Brayton  108.     Wheelock  v.   IT^e- 
hck,  5  Yt  439.    2  U.  S.  Dig.  768  $  187— refers  to  7  Missouri 
Bep.  351. 

In  the  case  of  JrUngton  v.  iSRfub,  1  D.  Chip.  431,  it  is  held  that 
courts  of  common  law  have,  independent  of  statutes,  equitable 
jurisdiction  to  offset  judgments ;  and  the  o£Biet,  in  the  present  case, 
was  properly  made  under  the  motion. 

An  application,  to  offiet  judgments,  is  addressed  to  the  discre- 
tion of  the  court,  and  their  decision  cannot  be  revised  by  the  upper 
court,  except  in  cases  where  it  operates  flagrant  injastiee.  2  Aik. 
225. 

That  the  judgmentoffiet  was  rendered  after  this  suit  was  brought, 
is  no  objection  against  o&et  on  motion,  though  it  might  be,  upon 
plea.  It  was  predicated  and  rendered  on  pre-existing  debts,  and 
does  not  extinguish  the  debts,  but  renders  their  justness  more 
certain.  2  tJ.  S.  Dig.  758  §  21.  Conable  v.  JBucklin,  2  Aik. 
221. 

Debts  accruing  afUr  acHon  brought  may  be  offset.     3  U.  S.  Dig* 
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425  i  285;  aadsomay  a  note  against  an  ixuolTent  intestate,  i^com- 
ing  due  after  action  bronght  by  the  adxDinistnUor.  2  U.  S.  Dig. 
762  S  125. 

(Those  parts  of  the  plaintiff's  and  defendant's  brief^  toaching 
the  admissibiH^  of  the  testimcmj,  are  omitted,  as  the  court  do  not 
pass  upon  that  qaestion.) 

The  opinion  of  the  court  was  deliTered  bj 

IsHAM,  J.  The  judgment  in  this  case  was  rendered  on  two 
promissory  notes,  payable  to  Elisha  Bix  as  administrator  of  thef 
estate  of  Greorge  S.  Lee.  Elisha  Bixhas  deceased,  and  the  plains 
tiff  is  the  administrator  de  bonis  nan  of  the  estate  of  George  S. 
Lee,  and  the  administrator  also^  of  the  estate  of  Elisha  Biz;  and 
as  administrator  of  Elisha  Biz,  has  prosecuted  these  notes,  and 
recovered  this  judgment ;  thus  treating  them  as  assets,  and  as  the 
property  of  that  estate.  The  notes  are  merged  in  the  judgment, 
and  the  defendant  is  now  indebted  upon  that  matter,  only  to  the 
estate  of  Elisha  Biz. 

The  defendant  has  a  claim  against  the  estate  of  Elisha  Biz, 
which  was  aUowed  to  him  by  the  commissioners  on  that  estate,  and 
which  is  perfected  as  a  judgment,  by  being  aUowed  and  recorded 
in  the  probate  court.  Claims  of  that  character  are  treated  as 
judgments,  ezcept  they  cannot  be  enforced  by  the  final  process  of 
ezecution.  These  judgments  are  therefore  mutual  in  their  char- 
acteT,  and  if  they  were  judgments  in  the  same  court,  the  set  off  of 
one  judgment  against  the  other  would  be  a  matter  of  legal  duty,  as 
well  as  of  equitable  right  Comp.  Stat.  283  §  12.  The  judgments^ 
not  being  in  the  same  court,  an  o£bet  cannot  be  directed  under  the 
provisions  of  the  statute.  It  is,  therefore,  to  the  equitable  power 
of  this  court,  which  it  ezercises  independently  of  the  statute,  that 
this  application  is  made.  The  power  to  direct  such  an  offset,  and 
the  duty  of  the  court  so  to  do,  as  a  general  rule,  has  not  been 
questioned.  It  is  f uUy  sustained  and  enforced  by  the  case  of  CbiM 
aUe  y.  BuetUn,  2  Aik.  221. 

As  these  judgments  are  mutual,  and  as  an  offBet  would  be  a 
matter  of  right,  if  they  were  judgments  in  the  same  court,  it  would 
aeem  to  be  a  duly  equally  as  imperative  and  equitable,  to  ezercise 
that  power  on  tlus  application,  that  it  would  be  if  they  were  judg- 
ments in  the  same  court;  for  surely,  the  equity  is  the  same,  when 
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the  judgments  are  in  different  courts,  that  it  h  wben  thej  are  in 
the  same  court  In  making  an  offset  of  these  judgmaits,  the  de- 
fendant has  only  secured  to  him  a  right,  the  exercise  of  which  is 
prevented,  for  the  want  of  an  opportunity  to  plead  the  judgment 
in  ofl&et,  and  of  which  the  plaintiff  may  deprive  the  defendant  by 
enforcing  payment  of  his  judgment  hy  execution^  unless  a  power 
of  this  kind  is  exercised.  In  cases  of  that  character,  it  has  been 
observed,  'Hhat  the  power  of  setting  off  judgments,  not  only  of 
<*the  same,  but  of  different  courts,  does  not  depend  upon  the 
<<  statute  of  oftets,  but  up<m  the  general  jurisdiction  of  the  court 
^  over  its  suitors,  and  that  it  is  an  equitable  jurisdiction,  and  fre- 
^^qaently  exercised.'*  Simpson  y,  Bart,  1  Johns.  Ch.  91.  Monta- 
gue on  set  off,  7.    Baker  v.  Braham,  2  Black.  B.  869. 

It  is  insisted,  that  this  application  should  not  be  allowed,  as  it  • 
may  unjnsUy  effect  the  estate  of  Greorge  S.  Lee,  and  divert  there- 
from the  amount  of  these  notes,  which  were  given,  and  should  be 
held  as  assets  of  that  estate.    It  would  seem,  from  the  face  of  tbe 
notes,  that  their  consideration  proceeded  from  the  estate  of  George 
S.  Lee,  and  they  undoubtedly  would  be  evidence  of  that  fact,  as 
between  the  estate  of  George  S.  Lee  and  Elisha  Rix  as  adminis* 
trator  on  his  estate.    It  is  upon  this  consideration  alone,  that  Elisha 
Rix  in  his  life  time  could  have  sustained  an  action  on  these  notes 
as  administrator.    This  he  might  have  done,  and  for  the  same 
reason,  the  plaintiff,  as  the  administrator  de  bonis  ncn  on  the  estate 
of  Gkorge  S.  Lee,  might  have  prosecuted  these  notes,  ^'for  where 
^  the  cause  of  action  is  sudi,  that  the  first  administrator  may  sue 
**  in  his  representative  capacity,  the  right  of  action  devolves  upon 
**  the  administrator  de  boms  ncn  of  the  intestate.**     This  seems  to 
be  the  doctrine  as  settled  by  later  authorities,  though  the  rule,  for- 
merly, was  held  otherwise.     Catherwood  v.  Ohabaldy  1  Bam.  & 
Oress.  150.    Partidge  v.    Court,  5  Price  412.     But  while  these 
notes  could  have  been  prosecuted  by  Elisha  Bix  as  administrator, 
in  his  life  time,  and  by  the  plaintiff  as  administrator  de  bonis  non 
on  the  estate  of  George  S.  Lee,  it  was  nevertheless  competent  for 
Elisha  Rix  during  his  life,  to  consider  himself  the  debtor  of  that 
estate  for  the  amount  of  the  notes,  and  to  hold  the  notes  as  his 
own.    That  liability  was  imposed  upon  him,  and  which  he  assumed 
when  he  parted  ^yith  the  property,  or  money  of  the  estate  of  George 
S.  Lee,*  and  took  these  notes.    From  that  time,  he  was  the  debtor 
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to  the  estate  of  Qeorge  8.  Lee,  to  the  amoont  of  Aose  notes.  In 
oonseqnence  of  that  indebtedness,  he  might  have  held  the  notes  as 
his  OTm.  He  ocmld  have  indorsed  them,  and  thereby  hare  trans^ 
flerred  the  legal  and  eqnitable  interest  in  them  to  his  indorsee,  free 
from  any  eqnily,  whioh  the  estate  of  George  S.  Lee  might  have 
in  the  notes.  He  could  have  proseoated  them  in  his  own  name, 
and  right,  and  recovered  the  amount  for  his  own  nse.  These  prinp 
dples  are  in  conformity  with  the  early  decisions  on  this  subject, 
and  they  are  recognized  as  existing  principles  by  late  authorities. 
In  the  case  from  the  1  Bam.  &  Cress.  150,  Abbott,  Ch.  J.,  ob- 
served :  '^  that  there  may  be  cases,  where  the  administrator  of  an 
*^  administrator  might  and  ought  to  tue,  viz,  if  the  first  administra- 
^  tor  had  made  himself  debtor  to  the  intestate's  estate,  for  the  amount 
^of  a  biRy  received  in  payment  of  a  debt  due  to  that  estate  f — and 
Best,  J.,  observed,  ^  that  this  observation  may  serve  to  reconcile 
^  the  various  cases  which  have  been  referred  to."  If  Elisha  Bix, 
during  his  life,  had  commenced  a  suit  on  these  notes  in  his  own 
name  and  right,  he  would  not  have  been  a  mere  nominal  parfy  on 
the  record,  nor  would  he  have  been  prosecuting  the  notes  as  tms-> 
tee,  having  the  estate  of  Georgis  S.  Lee,  as  nestui  que  trust;  but 
he  would  have  stood  as  the  holder  and  owner  of  the  notes,  having, 
in  consequence  of  his  indebtedness  to  the  estate  of  George  S.  Lee, 
for  their  amount,  the  legal,  equitable  and  beneficial  interest  in 
them ;  and  the  estate  of  George  S.  Lee,  for  the  payment  of  their 
claim,  must  look  to  the  estate  of  Elisha  Bix  and  his  administration 
bond.  If  Elisha  Bix  could  have  sustained  an  action  on  these  notes 
in  his  own  name  and  right,  the  plaintiff  as  his  administrator,  can 
prosecute  them  in  the  same  right,  for  he  succeeds  to  all  the  rights 
which  the  intestate  had.  In  the  commencement  of  this  suit  bj 
the  plaintiff  as  administrator  of  Elisha  Biz,  and  in  its  prosecution 
to  final  judgment,  he  has  treated  this  claim  as  assets,  and  as  the 
property  of  the  estate  of  Elisha  Bix,  and  subjected  the  same  to 
every  legal  and  equitable  offset,  which  the  defendant  has  against 
him  or  his  estate.  Under  these  circumstances,  it  is  not  for  this 
plaintiff^  as  administrator  de  bonis  non  on  the  estate  of  George  S. 
Lee,  to  object,  nor  for  this  court  to  refer  the  offset  of  one  judg- 
ment against  the  other,  where  they  are  rendered  mutual  in  their 
character,  by  the  act  of  the  parties,  to  the  same  extent  as  if  they 
were  judgments  in  the  same  court 
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It  beo(Hiie8  ODneoeflBary  to  say  anything  in  rektion  to  the  admis- 
sibility of  the  paid  testimony  offered  and  admitted  by  the  ooort; 
for  if  the  testimony  is  admissible,  the  equity,  in  the  offset  of  these 
judgments,  is  apparent  If  the  testimony  is  held  inadmissible,  in 
the  view  we  have  taken  of  the  case,  it  will  not  alter  the  result 

The  judgment  of  the  County  Court,  allowing  ihe  ofiet,  must 
be  affirmed. 


Lewis  Bobikson  v.  Asa  Mobse. 
Phading,    Arhitration  and  Award, 

Where  the  rabmiMion  is  by  deed  under  Mtl,  and  tn  award  is  made  in  pnnaanoe 
to  the  iubmissioD,  the  award  is  a  bar  to  any  suit  afterwaids  brought  on  note* 
or  other  matten,  intentionally  withheld  from  the  examination  and  deciskm  of 
the  aibitraton,  if  they  were  inclnded  in  the  snbmission. 

Owere  Whether,  nnder  the  tame  state  of  ftoti,  an  award  on  a  parol  snbminitiik 
wonld  not  haye  the  same  effect 

But  If  tiie  omission  to  present  the  notes  or  other  matters  to  the  arbitratoit,  aroM 
from  any  mistake,  forgetfrQness,  or  accident  &c,  then  the  matter  may  be  replied 
to  the  plea  in  bar,  and  the  question  directly  presented  whether  nnder  any  of 
these  cironmstances,  the  award  will  be  a  bar  to  asnit  forthereooyery  of  dsiiu 
so  omitted  in  the  award. 

Assumpsit  on  two  promissory  notes.  The  defendant  pleaded 
the  general  issue,  and  two  special  pleas  in  bar ;  the  defendant  in 
the  special  pleas  set  forth  a  submission  in  writing  under  the  seals 
of  the  parties  to  arbitration,  of  all  matters  in  dispute  between  the 
parties,  including  the  notes  in  question,  and  an  award  made  in 
pursuance  of  said  submission. 

The  plaintiff  replied,  and  set  forth  in  his  replication,  that  said 
notes,  in  the  declaration  mentioned  and  counted  upon,  were  neTcr 
presented  to,  or  considered  by  said  arbitrators. 

To  the  plaintiff's  replication  the  defendant  demurred. 

The  County  Court,  December  Term  Id^dy-^CoLLAma,  J^ 
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preading, — adju(]ged  the  replication  insuffidenty  and  rendered 
judgment  for  the  defendant 
Exceptions  bj  plaintiff. 

S.  FvBoM  for  plaintiff. 

The  only  question  raised  in  this  case,  is,  whether  the  submission 
and  award  were  of  such  a  character,  as  to  bar  a  recoyery  on  the 
notes,  when  they  were  not  presented  to  the  arbitrators  or  ai^udi- 
eated  by  them. 

The  plaintiff  insists  that  a  recovery  on  the  notes  is  not  barred, 
for  this  proceeding  cannot  have  more  force  than  a  proceeding  at 
law.      Whitmore  v.   WkUmare,  2  N.  H.  29. 

A.  former  adjudication  in  a  court  of  law,  where  the  matter  might 
have  been  adjudicated  but  was  not,  is  not  a  bar  to  a  recovery.  Me^ 
LaughUn  v.  SiU,  2  Yt  20. 

And  the  law  is  the  same  in  relation  to  arbitrations.  WkUmore 
V.  Whitmore^  before  cited.  Buck  v.  Buekj  2  Yt  417.  JSaver  v. 
Farmer,  4  Term  146.  Chlighthf  v.  JeUieoe,  note  a,  4  Term  146. 
Webgier  v.  Lee,  5  Mass.  2^4. 

The  case  of  Smith  v.  Mnsan,  U  East  215,  does  not  militate 
against  the  doctrine. 

Gmvene  If  BcarreU  for  defendant. 

By  the  pleadmgs  it  is  conceded,  on  the  part  of  the  plaintiff, 
tliat  the  notes  in  suit  constituted  a  part  of  the  deal  and  subject 
matter  of  dispute  between  the  parties,  submitted  by  the  mutual 
i^ieeraent  of  the  parties  under  seal;  and  that  the  arbitrators, 
made  their  award  under,  and  in  pursuance  of  said  submission. 

It  is  conceded  on  the  part  of  the  defendant  that  said  notes  were 
net  presented  to,  nor  considered  by  the  arbitrators  in  making  their 
award. 

Uiwn  this  state  of  the  case,  the  question  is,  whether  this  suit  Is 
barred  by  the  submission  and  award.  The  law  of  the  case  is  es- 
tabHsbed  in  Smith  v.  JbAiuofi,  15  East.  218.  Dunn  v.  Murray^ 
17  E.  C.  L.  498.  30  K  a  L.  405.  Wheelers.  Van  BinUen,  12 
Johns.  811.  Fidler  v.  Oocpery  19  Wend.  285.  Warfield  v. 
HMreokj  20  Pick.  531. 

The  case  of  Bueh  v.  Bueh^  2  Yt.  417,  extends  only  to  submis- 
1  not  in  writing.  The  judge  giving  the  opinion  says,  *<  we 
zxTi  26 
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are  not  at  present  inclined  to  open  the  door  to  go  back  of  tmtten 
submissions  and  references  that  are  general,  and  the  awards  gen- 
eral." 

Briggs  v.  BrewHer^  23  Vt  100,  involved  an  item  not  embraced 
in  the  submission — of  course  not  concluded  by  the  award.  The 
remarks  of  Rbdfield,  J.,  upon  the  law  of  the  subject  generallj, 
indicated  that  in  this  case,  the  plaintiff  might  be  regarded  as  estop- 
ped to  sue  on  the  notes.  It  is  claimed  bj  defendant,  that  the 
plaintiff  is  indeed  so  estopped,  if  there  is  any  form  of  authority 
in  the  cases  from  Westminster  Hall,  or  from  the  courts  of  New 
York  and  Massachusetts. 

The  case  of  Wheeler  v.  Van  ffouteny  vhi  suprct,  puts  the  doc- 
trine on  its  true  ground,  as  between  the  effect  of  a  judgment  and 
an  award.     (See  last  clause  of  opinion  of  court.) 

The  case  of  Bover  v.  Farmer,  4  Term  146,  and  Golightly  v. 
JeHicoSy  cited  in  the  note  are  not  in  opposition  to  the  other  cases. 
See  remarks  of  Bronson,  J.,  in  19  Wend.  288.  Also  15  East 
213,  and  Wheeler  v.  Van  Houten. 

The  opinion  of  the  coart  was  delivered  by 

IsHAH,  J.    The  questions  in  this  case  arise  upon  a  general  de- 
murrer to  two  special  pleas  in  bar ;  in  each  of  which  the  defend- 
ant has  pleaded  a  submission  to  arbitration  of  all  matters  in  dis- 
pute between  them,  and  award  of  the  arbitrators  made  in  pursu- 
ance of  that  submission.     The  replication  admits  the  submission 
and  award  as  stated  in  the  pleas ;  and  the  demurrer  to  the  repli- 
cation admits,  that  the  notes  mentioned  in  the  declaration,  were 
not  presented  to,  or  adjudicated  by  the  arbitrators,  in  making  their 
award.    In  the  second  plea,  it  is  stated  that  a  [controversy  had 
arisen  between  these  parties  concerning  their  book  accounts,  and 
that  other  matters  of  dealing  and  dispute  existed  between  them,  and 
for  the  purpose  of  adjusting  the  matters  in  controversy,  the  parties, 
by  their  mutual  agreement  in  writing,  under  their  hands  and  seals, 
agreed  to  submit  the  same  to  arbitration.     This  plea  contains  the 
averment,  that  the  notes  described  in  the  declaration  were  a   part 
of  the  matters  in  dispute,  and  in  controversy,  and  that  on  the  8th 
day  of  December,  1851,  the  arbitrators  made  and  delivered  their 
award,  in  pursuance  of  that  submission.     The  question  arises, 
whether  that  submission  and  award  is  a  bar  to  a  recovery  on  these 
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notes,  when  thej  were  not  indnded  in  the  award,  and  were  not 
the 'subjects  of  investigation  bj  the  arbitrators. 

It  safficienUj  appears  from  the  averment,  in  this  plea,  that  the 
notes  were  included  in  the  submission,  as  being  matters  in  dispute 
and  controversy  between  the  parties,  and  might  have  been  settled 
in  the  award  of  the  arbitrators,  if  thej  had  been  presented  for  that 
purpose.  The  averment  of  that  fact,  and  the  admission  of  its  truth 
by  the  demurrer,  becomes  material,  as  otherwise,  from  the  cases 
of  ^over  V.  Farmer^  4  Term  146,  and  Wheder  v.  Van  Houteny 
12  Johns.  311,  it  would  seem  that  the  notes  were  not  sub- 
mitted, fmd  consequently,  that  the  award  would  be  no  bar  to  a  re- 
covery on  the  notes.  The  notes  in  this  case  being  included  in  the 
submission  of  the  parties,  as  matters  then  in  controversy  between 
them,  the  authorities  fully  establish  the  principle,  that  where  the 
submission  is  by  deed,  an  award  made  in  pursuance  of  it  will  be 
a  bar  to  any  action  brought  for  the  recovery  of  any  matters  that 
were  included  in  the  submission.  In  Bussell's  Arbitrator  339,  it 
is  said,  ^  that  after  an  award  had  been  made,  no  action  can  be 
maintained  for  any  matter  in  difference  within  the  scope  of  the 
submission,  though  it  were  not  in  htit  brought  before  the  arbitra- 
tor. Parties,  therefore,  must  be  careful  to  bring  forward  at  the 
time  of  the  reference,  every  claim  within  the  submission  on  which 
they  intend  to  insist  This  rule  is  sustained  by  the  case  of  SmiUi 
V.  Johmon^  15  East.  213,  and  by  the  case  of  Dunn  v.  Mtanxy^  9 
Bam.  k.  Cress.  780.  The  same  rule  has  been  adopted  in  New 
York  in  the  cases  of  Wheeler  v.  Van  Ebuieny  12  Johns.  311,  and 
Fidkr  v.  Oooperj  19  Wend.  285.  In  the  last  case  the  court  re- 
marked, ^  that  the  rule  may  sometimes  operate  harshly,  but  it  is 
nevertheless  a  salutary  principle  from  which  we  cannot  depart, 
without  the  danger  of  defeating  the  beneficial  ends  intended  to  be 
answered  by  aUowing  parties  to  submit  their  controversies  to 
judges  of  their  own  selection."  The  same  principle  is  recognized 
in  Connecticut  in  the  case  of  Bunnell  v.  Pinto^  2  Conn.  431,  and 
Hassachusetts  in  the  case  of  Warfield  v.  Hofbrooh^  20  Pick.  534. 

It  is  to  be  observed,  that  there  is  no  pretense  in  the  case,  that 
tlie  omission  to  present  these  notes  to  the  arbitrators,  arose  from 
any  mistake,  forgetfulness  or  accident,  or  that  the  arbitrators  re- 
fiosed  to  render  their  award  upon  any  matters  submitted  to  them. 
1£  that  had  been  the  case,  the  matter  might  have  been  replied. 
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and  the  qneetaon  direcdj  presented,  whether  under  these  oirciim- 
Btancesy  the  award  would  be  a  good  bar  to  a  snit  for  the  reooverjr 
of  the  claims  so  omitted  in  the  award.  1  Bam.  &  AdoL  723.  2 
AdoL  &  Ellis  752.  But  as  the  case  now  stands,  no  such  qnestions 
are  presented.  It  is  the  simple  case  of  a  submission  oi  these 
notes,  with  other  claims,  as  matters  of  dispute,  under  the  hands 
and  seals  of  these  parties,  to  arbitration ;  an  award  made  in  pur- 
suance of  that  submission,  and  an  intentional  withholding  of  these 
notes  from  the  examination  and  decision  of  the  arbitrators.  Un- 
der such  drcumstanees  the  award  is  dearly  a  bar  to  this  suit. 
Whether  this  princq>le  would  apply  in  cases  of  a  paro}  sobmis- 
sion,  we  are  not  called  upon  to  dedde.  It  was  so  applied  in 
Wheeler  t.  Van  ffouten^  12  Johns.  811 ;  but  a  different  rule  was 
adoptedin  the  case  of  Buck  v.  Buck,  2  Yt.  417 ;  though  the  rule 
in  that  case  was  strictly  confined  to  parol  submissions ;  the  court 
obserring,  ^  that  they  were  not  inclined  to  open  the  door  to  go 
back  of  written  submissions,  that  are  general,  and  the  awards 
generaL" 

In  cases  of  judgments  at  law,  they  are  abar  only  to  matters  ac* 
tually  ac^udicated  and  determined,  and  will  be  no  bar  to  a  distinct 
cause  of  action  not  inrestigated.  In  those  cases,  the  party  ia  un- 
der no  obligation  to  unite  distinct  causes  of  actions  in  his  dedara- 
tion,  or  present  them  for  determination.  But  where  an  obUga- 
tion  of  that  kind  exists,  as  it  does  where  the  parties  have  agreed 
under  hand  and  seal  to  submit  the  matters,  then  the  adjudication 
or  award,  becomes  oondusive,  and  is  a  bar  to  any  matter,  which 
they  have  agreed  to,  and  which  is  included  within  the  subgiissioii. 

The  judgment  of  the  County  Court  is  affirmed. 
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SOLOXON  DowKSB  V.  Chbibtopheb  C.  Bowbll. 
Dek  an  judgment    Pleading,    Banbvpteg. 

U  the  rapUeation  to  a  plea,  eontain  more  than  one  answer,  and  tanden  terenil 
and  distinct  isanes,  which  will  necessarily  lead  to  several  tiavenes,  the  repli- 
eation  is  defective  on  special  demorrer. 

And  though  a  party,  in  answer  to  a  plea  in  bankinptcy,  is  not  confined  to  a  tech 
nical  replication,  bnt  may  nnder  the  4tfa  section  of  the  bankrupt  act  give  the 
deftndant  written  notiee,  specifying  the  ftandnlent  act  and  concealment;  still, 
if  the  party  adopts  the  fonn  of  a  special  replication,  thereby  calling  for  a  rejoin- 
der and  special  traverse,  it  mnst  be  single  hi  its  character,  or  the  defect  will  be 
raaehad  by  a  demnrrar. 

li  is  now  settled  law  In  this  state,  that  a  certificate  obtained  by  a  bankmpt,  under 
the  act  of  Congress  of  1841,  is  a  bar  to  an  action  upon  a  judgment,  recovered 
pending  the  proceedings  in  bankruptcy,  and  before  the  granting  of  the  certifi- 
cate, upon  a  debt  dae  at  the  time  of  the  decree  of  bankruptcy;  and  the  costs, 
aoeming  upon  the  debt  after  the  decree  and  before  the  granting  of  the  certifi 
cate,foUow  the  debt,  hi  this  respect  See  Harrinfflon  y.  McNoMgkUm^  20  \t. 
S9S. 

Dkbt  on  jadgment  The  defendant  pleaded  a  discharge  in 
bankmptejy  nnder  the  act  of  Congreas  of  1841 ;  to  which  the 
fhdntiS  xeplied  getting  forth  yariona  and  distinct  acU  of  fraud,  in 
awMdnnoe  of  the  discharge  in  bankmptcj.  .  To  the  replication  the 
defendant  demnrved  apedaUj. 

The  County  Court,  December  Term,  1858, — Collaxeb,  J.  pre- 
siding,— adjudged  the  replication  insufficient,  and  rendered  judg- 
ment for  the  defendant 

Exceptions  hj  plainti£ 

W.  C.  French  and  WaMmrn  ^  Manh  for  plaintiff. 

I.  It  is  conceded,  that  in  Harrington  v.  McNaughUm^  20  Vt 
293,  this  question  was  decided  adTcrselj  to  the  plaintiff's  claim ; 
bat  it  is  believed,  that  there  is  sufficient  importance  to  the  ques- 
tion and  the  case,  and  sofficient  reasons  shown  by  the  adverse  de- 
dsioiis  of  other  courts,  which  were  not  brought  to  the  notice  of 
the  court  in  that  case,  to  justify  the  court  in  again  ezanuning  the 
qaestion. 

The  counsel  dted  in  argument  on  this  point—  Green  y .  Sarmien^ 
to^  1  Pet  C.  C  74.    Sampson  y.  Clark,  2  CusL  173.     Woodhiry 
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V.  Perkins,  5  Cush.  86.  Holbrooh  v.  Fan,  27  Maine  441.  Fisher 
Y.  Foss,  80  Maine  459.  Pike  v.  McDonald,  82  Maine  418.  Todd 
y.  Maxfield,  6  B.  &  C.  106.  The  counsel  also  claimed  that  the  de» 
cision  in  Harrington  v.  McNaugkUm  was  at  variance  with  the  prin- 
ciple adopted  in  Sawyer  v.  Vilas,  19  Vt  43.  Compstoek  t.  Grant^ 
17  Vt  512. 

II.  The  replication  is  not  open  to  the  objection  of  duplicity. 

It  is  not  a  technical  replication,  at  common  law,  but  is  filed,  as 
an  answer  to  the  plea,  under  section  4,  of  the  bankrupt  act 

Its  formal  commencement  and  conclusion  do  not  divest  it  of  this 
character.  Its  gist  is  the  allegation  of  fraud  and  wilful  conceal- 
ment of  property,  and  the  particular  acts  relied  upon  are  properly 
stated  as  a  specification,  within  the  statute,  under  this  general  alle- 
gation, and  it  is  admissible  to  state  each  act,  both  as  a  substantive 
ground  for  impeachment  of  the  certificate,  and  as  tending  to  show 
the  fraudulent  intent,  with  which  each  other  act  alleged  was  oodl- 
mitted.  Chadwick  v.  SturreU,  27  Maine  143.  Outkr  v.  Tf^lor, 
I  Sandf.  Sup.  Ct.  593.  Ihesser  v.  Brooks,  3  Barb.  Sup.  Ct  42. 
Swan  V.  Litdefield,  4  Cush.  574.  Beekman  v.  Wilson,  9  Met.  484. 
HtMell  V.  Oran^,  11  Paige  310. 

III.  But  the  replication  is  sufficient  at  common  law.  It  alleges 
fraud  in  the  procurement  of  the  discharge ;  and  this  presents  a 
single,  certain  and  determinate  issue.  But  to  plead  fraiud  merely, 
without  more,  would  be  &ulty ;  for  it  would  be  pleading  a  legal 
conclusion.  Hence  it  becomes  necessary  and  proper,  to  spec^, 
under  the  general  allegation,  all  those  acts,  which  prove  the  guilty 
purpose. 

Converse  ^  Barren  for  defendant 

If  the  plaintiff's  allegations  of  fraud  are  to  be  regarded  as  tech- 
nically a  repUeation,  the  demurrer  must  prevail 

It  is  in  terms  and  form  a  replication.  Its  technical  character 
and  incidents  must  adhere  to  it,  unless  the  bankrupt  law  forciUy 
divest  it  of  them.  The  only  thing  in  that  law  relating  to  the  sub- 
ject is  in  section  4,  ^  and  such  discharge  and  certificate,  when  duly 
granted  shall  in  all  courts  of  justice  be  deemed  &c.,  unless  the 
same  shall  be  impeached  &c,  on  prior  reasonable  notice  specifying 
in  writing  such  fraud  and  conceaknenf 
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A  technical  replication  is  known  and  used  onlj  where  the  com- 
mon law  system  of  special  pleading  prevails. 

In  Vermont  and  New  York  and  some  other  states,  the  giving 
notice  of  special  matter  was  allowable  only  in  certain  cases  bjthe 
defendant  under  the  general  issue. 

The  giving  notice  of  special  matter  under  a  general  answer  to 
a  special  plea  is  a  thing  unheard  of  in  Vermont,  or  in  any  other 
state  using  the  common  law  system  of  pleading. 

It  must  be  conceded,  that  it  is  competent  under  the  act  to  reply 
fraud  by  a  technical  replication  in  this  state.  The  most  that  can 
be  claimed  is,  that  it  was  optional  with  plaintiff  to  reply  in  this 
manner,  or  to  give  notice  informally. 

It  is  settled  that  defendant  should  plead  the  discharge — ^having 
80  done,  the  subsequent  proceedings  must  go  along  in  the  estab- 
lished course,  3  Johns.  315. 

But  again^ — ^If  the  bankrupt  act  requires  merely  notice^  and  ex- 
cludes the  use  of  a  technical  replication,  then  clearly  the  plaintiff's 
pleading  is  obnoxious  to  our  demurrer ;  for  he  has  transgressed 
the  law  in  using  a  mode  of  procedure  which  the  law  itself  excludes. 

The  counsel  further  discussed  this  branch  of  the  case  at  length. 
And  in  support  of  the  defense  set  up  in  the  case  cited,  Harring^ 
ton  V.  MeNaughUm,  20  Vt.  293.  ^tdding  v.  Dixwi,  21  Vt  45. 
(Mcot  V.  Avery,  1  Barb.  Ch.  347.  Johnson  v.  Fitzhughj  3  Barb. 
Ch.  cited  in  9  U.  S.  Dig.  65  §  22.  Drewer  v.  Brooks,  3  Barb. 
Sup.  Ct  dted  in  9  U.  S.  Dig.  66  f  22,  9  U.  S.  Dig.  66  §  24.  Fox 
V.  Woodruff,  9  Barb.  Sup.  Ct  498.  Rogers  v.  Western  Ins.  Co., 
1  La.  161.  Francis  v.  Ogden,  New  Jer.  210,  cited  in  12  U.  S. 
Dig.  81  §  29. 

The  opinion  of  the  court  was  delivered  by 

IsHAH,  J.  To  this  declaration  in  debt  on  judgment,  the  defend- 
ant has  pleaded  a  discharge  under  the  late  bankrupt  act.  If  the 
answer  to  the  plea  is  to  be  regarded  as  a  technical  replication,  it 
is  manifestly  defective  under  this  demurrer ;  as  being  double,  and 
containing  several  distinct  and  independent  matters,  each  of  which 
omstitutes  a  sufficient  answer  to  the  plea.  This  is  not  permitted 
in  a  replication.  The  defendant  may  plead  several  pleas,  each  of 
which  may  contain  distinct  matters  of  defence ;  but  the  replication 
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to  each  of  tbe  pleas  must  be  single,  and  ocmtain  only  one  answer 
to  the  same  plea.    Chit^  on  Plea.  641. 

The  plea  in  this  case  was  foUj  answered  and  avoided)  by  set* 
ting  forth  in  the  replication  the  conyejance  to  David  and  Hiram 
Moore,  if  that  conveyance  was  fraudulent.  This  it  was  proper  to 
reply,  and  state  such  facts  as  would  show  the  conveyance  to  be 
fraudulent,  as  they  would  make  but  one  connected  proposition. 
ChiUy  on  Flea.  641.  1  Burr.  817.  But  when  in  addition  to  the 
statement  of  that  conveyance,  the  party  sets  up  other  conveyances 
as  fraudulent,  made  to  other  persons,  and  of  other  property,  the 
replication  contains  more  than  one  answer  to  the  plea,  andtendera 
several  and  distinct  issues,  which  must  necessarily  lead  to  several 
traverses.  In  such  case,  the  replication  is  defective  on  special  de- 
murrer. 

It  is  insisted,  however,  that  under  the  4th  section  of  the  bank- 
rupt act,  it  is  not  necessary  that  a  technical  replication  should  be 
filed  in  answer  to  such  a  plea,  and  that  it  is  sufficient  to  give  the 
defendant  a  written  notice  specifying  the  fraudulent  act  and  con- 
cealment upon  which  the  party  relies,  to  avoid  the  effect  of  the 
plea.  It  is  also  insisted,  that  if  this  replication  is  defective  on  de- 
murrer, it  is  good  as  a  written  notice  under  the  statute ;  and  that 
under  a  notice  of  that  character  several  distinct  acts  of  fraud  may 
be  stated  and  proved  on  the  trial  of  the  case.  It  is  probably  true, 
and  such  we  think  is  the  proper  construction  of  the  act,  that  the 
plaintiff  may  adopt  either  of  those  methods,  and  may  set  np  this 
matter  in  avoidance  of  the  plea  by  a  replication,  or  by  a  notice  un- 
der the  statute,  at  his  election.  If  he  elects  to  give  a  written  notice, 
he  may  state  the  different  acts  of  fraud,  which  exist  in  the  ease, 
and  prove  them  on  the  trial,  though  they  are  distinct  and  inde- 
pendent in  their  character.  But  if  he  ad<^ts  the  form  of  a  special 
replication,  thereby  calling  for  a  rejoinder,  and  a  special  traverse^ 
it  must  be  single  in  its  character,  or  the  defect  will  be  reached  by 
a  demurrer.  This  replication,  we  think,  is  defective  in  this  par- 
ticular. 

In  relation  to  the  defense  set  up  in  the  plea,  we  think  that  mat- 
ter  must  be  considered  as  settled  in  this  state  by  the  decision  of 
this  court  in  the  case  of  Harrington  v.  MeNaughton^  20  Y t  293. 
In  that  case  it  was  held,  that  the  certificate  of  a  bankrupt  is  a  bar 
to  an  action  upon  a  judgment  recovered  pending  the  proceedings 
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inbankniptoyyandbafoietbegTaiitmgGf  tbe  certificate,  where  the 
debt  upon  which  the  judgmenft  was  rendered,  was  due  at  the  time 
of  the  decree  in  bankruptcy.  These  are  &e  &ct8  set  up  in  this 
plea  and  are  admitted  by  the  demnnrer*  The  judgment^  therefore, 
upon  which  the  plamtiff  has  deolare4}  must  be  considered  as  barred 
bj  this  certificate. 

We  are  aware  that  a  different  rule  has  been  adopted  in  some  of 
the  other  states.  Woodbury  v.  Perkins,  5  Cush.  86.  Pil»  v. 
McDonald,  32  Maine  418,  and  in  other  cases  which  haye  been 
referred  to ;  while  other  states  have  applied  the  rule  adopted  vx 
the  case  firom  20  Yt  29d;  SpaMingY.  Dijoon,  21  Vt  45.  Fox 
y.  Woodruff,  9  Barb.  &  C.  B.  498.  Olark  v.  BowUng,  8  Compt, 
216. 

The  decisions  in  different  states  are  m  conflict  with  each  other 
on  this  question,  and  as  the  matter  has  been  investigated  and  de* 
dded  in  this  state,  we  must  regard  the  sutject  as  not  open  for 
farther  consideratba. 

The  judgment  of  the  County  Court  is  affirmed. 


Bbidohan  HAPaooD  v.  Aaboh  Goddard. 
Petition  to  set  aside  (xn  execution. 

Id  %  trustee  process,  the  case  is  not  ended  at  to  the  prindpsJ  defendant,  vntil  tb* 
case  is  disposed  of  as  to  the  tmstee;  and  strictly  speaking  the  plaintiiT  would 
not  be  entitled  to  an  execution,  till  the  day  following  the  final  determination  of 
the  tdbofe  case. 

If  an  execution  Irregalarly  issues  and  a  party  desires  to  have  the  same  set  aside, 
he  must  apply  in  a  reasonable  time,  which  is  the  earliest  convenient  time. 

Conrts  of  law,  ordinarily  reftise  to  set  aside  executions,  when  that  and  that  only 
has  been  done,  which  is  required  to  be  done  i»ow,  although  done  preo^iatnrely. 

This  was  a  petition  to  set  aside  an  execution. 

The  petition  set  forth  in  substance,  that  on  or  about  the  twenty 
Unt  day  of  April,  1848,  one  Aaron  Goddard  of  Beading,  com** 
menced  a  suit  against  the  petitioner  by  the  trustee  process,  sum- 
moning Timothy  P.  CoUhis,  Joel  Holden,  Nathan  Weston,  and 
othersy  as  trustees. 
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That  said  suit  was  made  returnable  to  Hie  November  Term, 
1843,  of  the  county  oourt^  and  was  duly  entered  in  said  court,  and 
that  a  judgment  by  default  against  the  petitioner,  was  duly  en- 
tered at  the  May  Term,  1844,  of  said  court,  for  the  sum  of  $768,07, 
damages,  and  the  sum  of  $20,17,  costs,  in  and  about  said  suit 

That  said  trustees  appeared,  and  made  disclosure,  &c,  and  such 
proceedings  were  had  that,  as  to  the  said  Collins,  and  one  Leyi 
Slack  and  Jared  Marsh,  by  the  consideration  of  the  Supreme 
Court  at  the  March  Term,  1853,  a  final  judgment  or  judgments 
were  therein  rendered,  by  which  the  said  Slack  and  Marsh  were 
discharged  from  all  claim  of  the  said  Goddard,  as  such  trustees, 
and  said  Collins  was  adjudged  trustee  for  the  sum  of  $208,86. 
(See  Goddard  v.  Hapgood  ^  TVutteeSj  2$'  Yt  351.) 

That  Nathan  Weston,  Michael  L,  Weston,  and  Elbridge  Hap- 
good, at  the  November  Term,  1845,  of  the  county  court,  were 
duly  discharged,  as  such  trustees,  and  that  said  Joel  Holden  depart- 
ed  this  life  about  the  first  of  June,  1850,  intestate. 

That  on  the  tenth  day  of  June,  1844,  and  long  before  final 
judgment  was  rendered  in  said  suit  as  to  said  trustees,  the  said 
Goddard  took  out  a  writ  of  execution,  from  the  said  county  court 
signed  by  said  derk,  against  the  petitioner  for  said  sum  of  $763,07, 
damages,  and  $20,17,  as  costs  of  suit,  and  twenty-five  cents  for 
said  writ  of  execution ;  that  said  execution  was  in  all  respects  in 
the  common  form,  and  was  returnable  in  sixty  days  from  its  date, 
and  purported  to  be  issued  upon  a  judgment  rendered  by  said 
county  court.  May  Term,  1844. 

All  which,  by  the  files  and  records  now  remaining  in  said  county 
Court,  and  in  the  Supreme  Court,  fully  appears. 

That  said  Goddard,  on  or  about  the  first  day  of  August,  1844^ 
caused  to  be  seized  by  virtue  of  said  writ  of  execution,  a  large 
amount  of  personal  property  of  the  petitioner,  and  aftervrards 
caused  the  same  property  to  be  sold.  In  all  which  great  ii^Justice 
and  great  injury  was  done  the  undersigned. 

That  said  Goddard  was  not  by  law  entitled  to  a  writ  of  execu- 
tion against  the  petitioner,  until  final  judgment  in  said  suit  wiUi 
reference  to  said  trustees ;  and  that  the  same  was  unlawfully,  irr^- 
ularly,  and  improperly  issued  by  said  derk,  and  taken  out  by  said 
Goddard,  and  that  the  same  ought  to  be  set  aside  and  held  for 
naught 
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The  petitioner,  therefore,  prays  the  Hon.  Court  to  vacate,  annul 
and  set  aside  said  writ  of  execution,  and  for  other  relief  in  the 
premises,  &c. 

The  County  Court,  December  Term,  1853, — Collaker,  J., 
presiding, — ^found  the  facts  stated  in  the  petition  to  be  true.  They 
also  found  that  the  property  levied  upon  by  virtue  of  said  execu- 
tion, was  taken  from  the  possession  of  said  Collins,  to  whom,  (with 
one  Holden  since  deceased)  the  same  had  before  been  assigned  by 
said  Hapgood,  for  the  benefit  of  his  creditors ;  that  the  county 
court,  at  their  May  Term,  1852,  decided  that  the  said  Collins  was 
chargeable  as  trustee  for  the  amount  thus  levied  upon  by  virtue 
of  said  execution,  but  the  Supreme  Court,  contrary  to  the  desire 
or  request  of  said  Collins,  reversed  that  part  of  the  judgment  of 
the  county  court,  and  made  said  Collins  chargeable  only  for  the 
balance  of  the  property  in  his  hands,  deducting  the  amount  thus 
levied  upon. 

The  court  also  find,  that  soon  afler  said  property  was  taken  on 
said  execution  a  suit  was  brought  therefor  by  said  Collins,  which 
suit  is  still  pending  and  considerable  expense  and  a  large  bill  of 
costs  incurred  by  said  Collins  therein,  for  which  he  has  never  been 
remunerated,  and  has  no  means  of  indemnity. 

Upon  the  foregoing  facts,  the  court  decided  that  said  petition 
could  not  be  sustained,  and  dismissed  the  same. 

Exceptions  by  petitioner. 

Washburn  Sf  Marth  and  Cknweru  Sf^  Barrett  for  petitioner. 

It  is  insisted  that  the  taking  out  the.  execution  against  the  prin- 
cipal defendant,  before  final  judgment  in  the  suit  as  against  the 
tmatees,  was  irregukw  and  may  be. avoided  up<»i  proper  applica- 
tion. 

The  point  was  expressly,  raised  and  decided  in  Janeg  v.  J^earj 
21  Vt  426; 

According  to  the  ruling  of  the  court  in  that  case,  the  obtaining 
judgment  against  Hapgood,  did  not  put  an  end  to  the  suit  even  as 
agninst  him,  until  the  whole  case  was  disposed  of  as  against  the 
trustees.  See  opinion  of  court  page  '430.  And  see  the  analo- 
gous cases  of  Daumerr.Dana  et  aly  22  Vt  22.  Ba^e$r.  Stewart 
^  Trutteei,  20  Yt  652. 
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Where  goods  are  seised  in  exeoadon,  the  judgment  is  satasSed 
if  the  officer  misapply  the  goods.    Ladd  t.  BkuU^  4  Mass.  402. 

If  one  is  declared  a  tmstee  on  account  of  goods  or  chatties  in 
his  hands  other  than  money^  a  proceeding  is  to  be  had  to  ascertain 
its  Talue,  &c    Comp.  Stat  259  §  27, 88. 

If  a  trustee  is  made  liable  for  money  due  presently,  execution 
is  to  issue  for  the  same,  and  the  amount  certified  on  execnttou 
against  principal  debtor.    Comp.  Stat  262  §  44. 

The  judgment  then  against  the  trustee,  is  a  final  and  condusiYe 
judgment  and  merges  the  original  cause  of  action. 

S.  FuBam  for  petitionee. 

The  petitioner  is  not  entitied  to  the  relief  sought 

The  execution  which  is  sought  to  be  set  aside,  issued  nearly  ten 
years  ago,  and  was  returned  satisfied  in  part  more  than  nine  years 
ago. 

The  trustees  have  been  discharged  for  the  amount  of  property 
taken  from  them  on  the  execution,  and  this  proceeding  is  to  enable 
them  to  obtain  the  property. 

The  execution  issued  legally.  Spring  v.  Ayer  ^  Truttee^  28 
Vt  616. 

If  any  reason  ever  existed  for  setting  aside  the  execution  an 
acquiescence  of  nine  or  ten  years  would  fully  remove  that  reason* 

The  opinion  of  the  court  was  delivered  by 

Bedfield,  Ch.  J.  The  execution,  in  this  case,  according  to 
the  views  expressed,  in  the  reported  cases  upon  the  subject,  refer- 
red to  in  argument,  may  probably  be  regarded  as  having  issued 
prematurely,  and  so  &r  irregularly.  The  cases  referred  to  did  not 
absolutely  require  a  decision  to  this  extent,  in  order  to  their  de> 
termination.  But  the  case  of  J(mes  v.  Spear^  21  Yt  426,  is  put 
upon  this  ground.  And  it  is  no  doubt  true,  that  strictiy  speaking 
the  par^  would  not  be  entitied  to  an  execution,  till  the  day  follow- 
ing the  final  determination  of  the  whole  case.  Whether  the  court 
might  not  allow  it  to  issue,  under  some  circumstances,  at  an  eaip- 
lier  day,  after  the  judgment  was  perfected,  and  no  exceptioiiB 
taken,  as  to  the  principal  debtor,  it  is  not  needful  to  consider  now. 
This  execution  does  not  appear  to  have  so  issued. 

But  if  the  party  was  allowed  to  have  it  set  aside  iq>on 
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he  should  show  two  things,  dOigenoe  and  danger  of  being  nnjustlj 
affected  by  the  execation.  In  the  present  case  both  these  matters 
are  wanting.  The  party  should  have  applied  in  a  reasonable 
time,  which  is  the  earliest  convenient  time.  Nothing  appears  in 
the  present  case,  why  the  application  should  not  hare  been  made, 
at  the  first  term  after  the  levy,  and  it  was  not,  in  fact,  made  till 
some  eight  or  nine  years  after. 

And  instead  of  the  party  being  in  danger  of  suffering  injustice, 
by  the  execution  not  being  set  aside,  it  would  seem,  that  the  other 
party  may  be  exposed  to  such  consequences,  if  that  is  done,  at 
this  late  day.  In  this  very  case,  this  court  held  the  trustee  not 
liable  for  this  property,  because  it  had  been  taken  outof  his  hands, 
by  tins  very  execution,  and  this,  notwithstanding  the  question  of 
its  validity  was  fully  discussed  before  the  court,  and  among  other  rea- 
sons, upon  the  ground  that  it  had  been  too  long  acquiesced  in  by  th^ 
petitioner,  to  be  now  regarded  as  inoperative.  If  it  should  now, 
be  set  aside,  it  would  exhibit  this  absurd  anomaly,  that,  although* 
it  might  be  a  justification  to  the  officer  and  the  party,  for  the  acts 
done  under  it,  it  would  probably  expose  the  party,  to  be  compel- 
led to  refund  the  money  collected  upon  it,  and  at  the  same  time 
not  be  able  to  obtain  it  of  the  trustee,  who  has  been  discharged, 
on  groonds  before  stated.  We  should  certainly  be  unwilling  to 
impose  such  injustice  upon  the  parties,  by  such  inconsistent  de- 
cisions in  the  same  case,  even  if  there  were  doubt  about  the  per- 
fect soundness  of  the  former  determination.  But  we  have  no 
doubt  of  its  soundness,  and  should  unhesitatingly  make  it  now,  if 
the  matter  were  entirely  res  Integra, 

What  has  been  said  of  Hapgood's  liability,  to  pay  this  debt 
twice  rests  in  mere  possiblity,  when  if  he  does,  he  will  have  ample 
remedy  probably  at  law,  and  certainly  in  equity.  And  arguments 
ab  tneonventenii  are  unsatisfisustory  always,  and  where  they  rest  in 
mere  possibility  or  conjecture,  and  when,  if  they  are  allowed,  the 
certain  and  immediate  result  is,  ix^ory  to  others,  are  of  no  signifi- 
eanoe.'  Under  such  circumstances  it  will  be  time  for  the  party  to 
complain  when  the  ixQury  occurs.  Ordinarily  courts  of  law  refuse 
to  aei  aside  executions,  when  that,  and  that  only,  has  been  done, 
which  is  required  to  be  done  now,  although  done  prematurely. 

Jadgment  affirmed. 
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Luther  Hammoi^d  v,  Clark  Chajcbeklin. 

Guarantor.    Evidence.    Subrogation. 

Where  the  defendant  sold  and  transferred  to  the  plaintiff  a  promissoiy  note  made 
in  the  usual  form,  and  placed  upon  the  back  of  the  note  the  following  guaranty, 
i^X^  *'  I  hereby  gaarantee  this  note  good  until  January  1, 1850 — Sdi—fhaX,  the  con- 

(^  Q       tract  of  the  defendant  was  collateral,  and  not  absolute,  and  that  by  this  guar- 

anty he  agreed,  that  during  the  period  mentioned  in  the  guaranty,  the  maken 
^ '       ''  of  the  note  should  be  in  that  condition,  that  payment  of  the  note  could  be  en- 

'  forced  against  them,  if  legal  diligence  was  used  for  that  purpose. 

And  on  such  a  guaranty  the  defendant  is  not  liable  as  mdonor,  nor  is  he  liable  on 
an  absolute  engagement  to  pay  the  note  on  the  first  day  of  January,  1860,  if 
the  makers  fail  to  pay  it;  and  the  written  guaranty  is  not  admissible  as  e^ldenoe 
under  a  count  against  the  defendant  as  indorsor,  nor  under  one  on  abaointe 
engagement  to  pay  the  note  on  the  first  day  of  Januaxy,  1850. 

le  evidence  showed,  that  the  makers  of  the  note  before  and  on  the  first 

.  day  of  January,  1850,  were  not  only  the  owners,  but  were  in  the  opea  and 

I  ^  visible  possession  of  property  more  than  sufficient  to  pay  the  note,  under  this 

proof  it  was  AeZi,  that  there  was  no  breach  of  the  gnaranty,  and  that  the  note 

was  good  within  the  meaning  and  terms  of  the  guaranty. 

In  this  csM,  the  plaintiff  commenced  an  action  agidnst  the  makers  of  the  note,  and 
the  sheriff,  who  served  the  writ  attached  property  and  took  a  receipt  fh>m  the 
makera  of  the  note  and  one  other,  and  in  consequence  of  his  liability,  growing 
out  of  the  insolvency  and  failure  of  his  receiptors,  he  paid  the  debt  to  the  plaintiff 
Held-^thtLt  in  such  a  case,  the  sheriff  is  not  entitled  by  subrogation  to  the  right 
and  remedy  of  the  plaintiff  against  the  defendant  on  the  guaranty,  as  tliis  rig^t 
of  subrogation  exists  only  against  the  makers  of  the  note. 

The  payment,  by  the  sheriff  in  such  .a  case,  will  inure  to  the  benefit  of  the  gVur- 
antor. 

Assumpsit  in  four  counts;  in  ihejfirgt  county  the  plaintiff  set 
forth  in  substance,  that  at  Barnard  on  the  first  daj  of  April,  1846, 
Daniel  and  Hiram  Aikens,  by  their  pronussoij  note  of  that  date, 
for  value,  promised  the  defendant  to  pay  him  or  order  the  sum  of 
$200,  on  demand  and  interest  annually,  and  a^erwards,  to  wit,  at 
Barnard,  on  the  first  day  of  January,  1847,  the  defendant  indoro- 
ed  said  note  to  the  plaintiff,  and  that  plaintiff  on  the  day  last  afore- 
said, presented  said  note  to  the  said  Daniel  and  Hiram  Aikens, 
that  they  neglected  and  refiised  to  pay  the  same,  whereof  the  d»> 
fendant  had  notice,  and  became  liable  to  plaintiff,  &c. 

The  Mcond  count  sets  forth,  *<  that  the  said.Daniel  and  Hicam 
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Aiken,  at  said,  Barnard,  on  the  first  daj  of  April,  1846,  by  their 
certain  other  promissorj  notes  in  writing  by  them  signed,  for  yaloe 
d&e.  promised  the  defendant  to  pay  him  or  order  the  sum  of  $200, 
on  demand  and  interest,  and  the  defendant,  afterwards,  to  wit,  on 
the  first  day  of  January,  1847,  said  note  being  unpaid,  requested 
the  plaintiff  to  purchase  said  note,  and  to  induce  the  plaintiff  to 
become  the  purchaser  of  said  note,  he,  the  defendant  by  his  in- 
dorsement in  writing  on  the  back  of  said  note,  ordered  the  same  to 
be  paid  to  the  plaintiff  agreeably  to  its  tenor,  and  thereby  further 
'  undertook  and  promised  the  plaintiff  that  the  said  note  should  be 
paid  by  the  first  of  January,  1850,  and  the  plaintiff  avers  that 
confiding,  ice* 

The  third  count  sets  forth,  ''that  the  defendant,  at  said  Barnard, 
on  the  first  day  of  January,  1847,  in  consideration  that  plaintiff  at 
the  special  instance  and  request  of  the  defendant,  would  purchase 
of  him  a  certain  other  promissory  note,  dated  the  first  day  of 
April,  1846,  payable  to  the  said  defendant  or  his  order  on  demand 
and  the  interest  annually,  for  the  sum  of  $200,  signed  by  Daniel 
and  Hiram  Aikens,  which  note  was  then  due  and  payable,  &&h- 
fiilly  undertook  and  promised  the  plaintiff  that  the  said  makers  of 
said  note  were  good  and  responsible  for  the  amount  of  said  note, 
and  should  so  remain  and  be,  tUl  the  first  day  of  January,  1850, 
and  that  said  note  and  the  payment  thereof  could  be  enforced  and 
collected  of  them  at  any  and  Idl  times  up  to  said  first  of  January, 
1850,  and  the  plaintiff  avers  that  relying  on  said  promise  and  un- 
dertaking of  the  defendant,  he  did  then  and  there,  to  wit,  on  said 
first  day  of  January,  1847,  purchase  Sec"  The  count  also  con- 
tains an  averment,  that  the  makers  of  said  note,  were  not  good 
and  responsible  for  said  note,  and  did  not  so  remain  at  and  till  the 
times  by  the  defendant  promised,  but  became,  and  were  long  be- 
fore said  first  day  of  January,  1850,  to  wit,  on  said  first  day  of 
January,  1847,  poor,  irresponsible  and  destitute  of  propeirty  and 
ever  since  have  so  remained  and  still  are,  and  that  plaintiff 
has  taken  all  due  and  lawful  means  to  make  collection.  See.  of  all 
whldi  defendant  has  had  due  notice,  whereby  the  defendant  has 
become  liable,  Sec 

The  fourth  count  sets  forth,  ^  that  the  said  defendant  at  said 
Barnard,  on  the  first  day  of  January,  1847,  in  consideration  that 
tlie  plaintiff  at  the  special  instance  and  request  of  the  defendant, 
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iroold  parchaBe  of  him  a  certain  other  note  dated  the  ffant  day  of 
April,  1846,  for  the  stun  of  $200,  signed  by  Daniel  and  Hiram 
Aikens,  payable  to  defendant  or  his  order  on  demand  and  k^erest 
annually,  indorsed  upon  the  said  note  the  words  following:  ^I 
hereby  guarantee  this  note  good  until  Januaxy  1, 1850,"  and  there- 
to signed  his,  the  defendant's  name,  thereby  undertaking  and  prom- 
ising to  the  plaintiff  that  said  note  was  good  and  should  remain 
collectable  as  against  the  said  signers  thereof  till  said  first  day  of 
January,  1850.  The  count  also  contained  an  avennent  that  plain- 
tiff, relying  on  said  guarantee,  purchased  said  note,  and  also  that 
said  note  did  not  remain  good  and  collectable,  but  that  the  said 
makers  long  before  the  said  first  of  January,  1850,  became  poor, 

&C. 

Plea,  non  €umnymtj  and  trial  by  jury. 

The  plaintiff,  on  the  trial,  offered  the  note  and  indorsements,  of 
which  the  following  is  a  copy: 

^Babkabd,  April  1st,  1846. 

^For  value  received  of  Clark  Chamberlin,  I  promise  to  pay 
him  or  his  order,  two  hundred  dollars  on  demand,  and  the  interest 
annually."  (Signed,)  Danikl  Aikeks, 

HiBAK  AiKEirs,  Surety."* 
Q  (Indorsed,)  ^  I  hereby  guarantee  this  note  good  until  Januaiy 

1,1850."  (Signed,)  <<C.  Chambbrlin.** 

This  guarantee  indorsed  on  said  note  was  conceded  to  have  been 
made  by  the  defendant,  on  the  12th  day  of  January,  1849,  on  the 
occasion  of  his  transferring  the  same  to  the  plaintiff  for  a  valuable 
consideration. 

The  defendant  objected  to  the  admission  of  said  note  and  guar- 
antee under  either  count  of  the  declaration ;  but  the  court  permit- 
ted the  same  to  be  read  to  the  jury ;  to  which  decision  the  defend- 
ant excepted. 

It  was  also  conceded,  that  on  the  first  day  of  January,  1850, 
payment  was  demanded  of  the  makers  of  said  note,  and  that  the 
same  was  not  paid,  and  that  afterwards,  on  the  same  day,  notice 
was  given  to  the  defendant,  that  said  note  had  that  day  been  pre- 
sented to  said  makers,  and  payment  demanded  and  it  was  not  paid, 
and  that  the  plaintiff  looked  to  defendant  for  payment  of  the 
same. 

The  plaintiff  conceded,  that  on  said  first  day  of  January,  1860, 


o 


MAItCH  TERM,  1654  409 

HAmoioad  «.  Chamberlin. 

the  makers  of  said  note  were  the  owners  of^  and  in  open  and  visi- 
ble possession  of  property  real  and  personal  more  than  sufficient 
io  secure  this  debt. 

The  plaintifl"  offered  evidence  tending  to  prove,  tliat  before  that 
time  several  suite  had  been  commenced  against  said  makers  of 
said  note,  bj  various  creditors,  tLod  tluit  the  same  were  served  by 
nominal  attachments  of  personal  property  and  receipts  taken  by 
the  officer  though  no  property  was  ever  in  fact  taken  and  removed, 
but  that  the  property  described  in  the  said  returns  and  receipts 
would  include  the  property  owned  and  possessed,  by  said  makers 
of  said  note,  on  the  £rstof  January,  1850,  and  that  said  suits  were 
then  pending.  . 

To  this  testimony  tlie  defendant  objected,  and  the  same  was  ex* 
ckded  by  the  court ;  to  which  decision  the  plaintiff  excepted. 

It  appeared,  that  on  the  first  day  of  January,  1850,  the  plaintiff 
saed  out  a  writ  of  attachment,  in  his  behalf,  on  this  note  against 
the  makers  thereof,  and  delivered  the  same  for  service,  the  same 
day  to  the  sheriff,  (who  had  served  tlie  attachments  and  taken  the 
receipts,  aforesaid,)  and  the  same  was  afterwards  by  him,  returned 
with  his  return  thereon,  that  he  had  served  the  same  by  attaelung 
certain  personal  property  of  tJie  defendant  therein  named,  suffi- 
cient to  secure  said  debt  Said  sheriff  did  not  in  &ct  take  and  re* 
move  said  property,  but  relied  on  a  receipt  for  said  property  sign* 
ed  by  the  makers  of  said  note  and  one  Gifford.  That  the  action 
was  duly  entered  in  court,  and  the  plaintiff  recovered  judgment 
therein,  for  the  amount  due  on  said  note,  and  his  costs,  and  that 
he  duly  and  seasonably  took  out  execution  thereon,  and  delivered 
the  same  to  said  sheriff  to  charge  said  property,  and  that  the  sher- 
iff duly  and  seasonably  demanded  said  property  of  said  receiptors, 
but  the  same  was  not  produced  to  said  sheriff  or  said  execution 
paid ;  that  after  the  expiration  of  the  life  of  said  execution  the 
plaintiff  called  on  the  said  sheriff  for  the  payment  tliereof,  who 
thereupon  paid  the  plaintiff  the  amount  thereof;  that  aflerwards 
the  said  sheriff  commenced  an  action  on  said  receipt  and  recover* 
ed  judgment  thereon,  but  has  been  unable  to  collect  the  same ;  the 
said  makers  of  said  note  and  said  Gifford  having  become  insolvent. 

The  County  Court,  December  Term,  1853, — Collamer,  J., 
presiding, — directed  the  jury  to  return  a  verdict  for  defendant. 

Exceptions  by  plaintiff. 
XXVI  27 
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Converse  ^  Barrett  for  plaintiff. 

I.  The  first  question  is,  what  is  the  legal  character  of  the  de- 
fendant's indorsement? 

If  the  defendant  is  to  be  regarded  an  indorser,  waiving  demand 
and  notice  till  January  1,  1850,  then  surely  plaintiff  is  entitled  to 
recover. 

The  plaintiff  insists  such  is  the  character  of  the  indorsement. 

In  the  case  of  JRussell  v.  Buck,  11  Vt  166,  the  court  say  the 
paper  would  have  been  good  evidence  against  defendant  if  he  had 
been  sued  as  indoner.  And  Bennett,  J.,  was  of  opinion  the  pa- 
per declared  on  was  an  absolute  and  not  conditional  guaranty. 
The  words  of  guaranty,  are,  ^  I  hereby  guarantee  to  said  R.  the 
collection  and  payment  of  the  above  note,  on  condition  he  does  not 
call  on  me  till  the  first  of  May,  1831."  See  cases  cited  by  Ben- 
nett, J. 

In  Wheeler  v.  Lewis^  11  Yt  265,  the  guarantee  was  m  these 
words  ^  which  I  warrant  good  and  collectable  until  the  first  of 
July,  1834."  The  suit  was  on  the  guarantee,  which  was  a  pa- 
per independent  of  the  note  and  not  on  its  back.  The  court  said 
that  plaintiff,  having  commenced  suit  against  the  maker,  showed 
that  he  understood  he  was  obliged  to,  and  that  he  must  be  bound 
by  it.  See  also  Foster  v.  Barney^  8  Vt.  60,  and  Partridge  v.  Da- 
vis^ 20  Vt.  499,  and  Sylvester  v.  Downer,  18  Vt.  32, 

II.  This  is  an  absolute  engagement  that  the  note  should  be  paid 
by  the  first  of  January,  1850.  The  engagement  that  it  shall  be 
'^good"  till  January  1, 1850,  amounts  to  saying  it  shall  be  paid  at 
that  time. 

Can  there  be  any  such  thing  as  a  note  being  "good,"  unless  it 
will  insure  the  pay  ?  The  money  for  the  amount,  at  the  time  stip* 
ulated  is  what  makes  it  "  good/* 

III.  If  this  indorsement  is  to  be  regarded  as  a  collateral  guar- 
antee of  the  goodness  of  the  maker,  it  is  an  engagement  that  they 
should  be  "good  "  January  1, 1850.  No  proceedings  were  neces* 
aary  to  test  their  goodness  before  that  time,  on  the  part  of  the 
plaintiff. 

IV.  The  court  erred  in  excluding  the  testimony  offered  with  ref- 
erence to  the  maker's  responsibility,  or  erred  in  their  decision  of 
what  constituted  "  goodness,**  within  the  defendant's  undertaking. 

Can  a  person  be  said  to  be  ^<  good  "  in  a  legal  or  commercial 
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sense,  who  is  owing  much  more  than  he  is  worth,  although  he  may 
have  property  in  his  hands  ? 

And  how  could  it  he  said  that  the  makers  had  ability  to  pay  this 
notCy  when  their  property  was  all  attached],  on  debts,  to  a  much 
greater  amount  than  its  value  ? 

y.  The  court  erred  in  deciding  that  because  the  note  could  have 
been  collected  out  of  Gifford,  the  receiptor^  if  pursued  with  dili- 
gence, therefore  the  makers  were  ^^good"  within  the  meaning  of 
defendant's  undertaking. 

It  is  difficult  to  see  how  the  fact,  that  some  innocent  third 
person,  as  receiptor  or  sherifiT,  is  drawn  in  by  operation  of 
law,  and  made  respansihie  for  the  debt  of  a  bankrupt^  makes  that 
bankrupt  good  and  responsMe. 

E,  Hutchinson  for  defendant 

The  defendant  was  entitled  to  the  instruction  given,  (to  return 
a  verdict  in  his  favor,)  upon  various  grounds. 

I.  The  written  guaranty  produced  by  plaintiff  did  not  support 
either  count  of  his  declaration. 

It  did  not  support  the  first  count  for  the  reason,  that  it  is  not 
an  absolute^  but  a  conditional  guaranty — requiring  exertions  to 
collect  the  note  of  the  makers,  and  notice  of  failure  before  suit 
brought.     Sylvester  v.  Downer^  18  Vt.  32. 

The  case  of  Partridge  v.  Davis,  20  Vt.  500,  relied  upon  by 
the  plaintiff,  is  no  authority  to  the  contrary  ;  as  in|that  case  the 
guaranty  was  absolute,  not  conditionaL 

For  the  same  reason  it  did  not  sustain  the  second  count,  which 
alleges  the  guaranty  to  be  <'  that  the  said  note  should  be  paid  by 
the  first  of  January,  1850." 

In  the  third  count  the  guaranty  is  set  up  in  these  words,  '^  that 
the  makers  of  said  note  were  good  and  responsible  for  the  amount 
of  said  note,  and  should  so  remain  and  be,  till  the  first  day  of  Jan- 
uary, 1850,  and  that  the  said  note  and  payment  thereof  could  be 
enforced  and  collected  of  them  at  any  and  all  times,  up  to  the  said 
first  day  of  January,  1850." 

That  is  by  no  means  the  legal  effect  of  the  guaranty  given  in 
evidence.     Wheeler  v.  Lewis,  11  Vt.  265. 

The  fourth  count  is  liable  to  the  same  objections. 

II.  The  makers  of  the  note,  (as  the  case  shows,)  on  the  first 
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day  of  Janaajy,  1850,  owned  property  which  might  have  been  at- 
tached, more  than  sufficient  to  secure  this  debt ;  and  so  were  in 
fact  ffood,  even  upon  the  plamtiff 's  conBtmction  of  the  guaranty. 
And  it  could  not  vary  the  case,  for  phiintiff  to  have  shown,  (as  he 
offered  to,)  that  the  sheriff,  who  had  his  wpty4^d  previously  made 
merely  nominal  attachments,  &c  AclSfthe  testimooy  was  prop- 
erly excluded. 

ni.  The  direction  of  the  court  was  right,  for  the  additional 
reason,  that  the  note  guarantied  by  the  defendant,  was  subsequent- 
ly to  said  first  day  of  January,  1850,  aetuaUjf  secured  by  an  at- 
tachment and  receipt  of  property  of  the  makers,  which  proved 
available  to  produce  satisfaction  d  the  debt  to  the  plaintiff  of  re- 
cord. 

r  The  guaranty  has  been  fulfilljed,  upon  eveiy  constmction  con- 
tended for.  The  makers  of  the  note  were  in  fact  ^  good  "  on  the 
first  day  of  January,^  1850,  and  if  the  officer  did  not  get  Aw  pay, 
it  is  his  own  fault  or  misfortune. 

But  suppose  the  court  should  consider  the  testimony  offered,  im- 
properly excluded.  Although  the  general  rule  is,  that  for  such 
cause,  however  shght  its  bearing,  a  new  trial  must  be  granted ; 
yet,  if  it  appear  from  the  whole  record,  that  the  excepting  party 
would  not  be  entitled  to  a  judgment,  had  the  testimony  been  re- 
ceived, this  court  will  not  for  such  cause  open  the  case,  but  wiU 
affirm  the  judgment    Morse  v.  Orawfard,  17  Vt.  499. 

The  opinion  of  the  court  was  delivered  by 

IsHAM  J.  The  note  on  which  the  plaintiff  has  declared,  was 
executed  in  oommon  form  by  Daniel  and  Hiram  Aikens,  payable 
to  the  defendant  or  order  on  demand,  and  was  afterwards  trans- 
ferred to  the  plaintiff  under  the  following  written  guaranty :  ^  / 
hereby  guarantee  this  note  good  unHl  January  1,  ISSO.**  It  is  in- 
usted  that  there  is  a  variance  between  the  several  counts  in  the 
declaration  and  the  legal  liability  arising  from  this  obligation.  On 
this  question  it  becomes  necessary  to  determine  the  legal  effect  of 
the  contract  or  guaranty,  placed  on  the  back  of  this  note.  The 
defendant  guarantied  the  note  good  until  January  1,  1850.  He 
did  not  promise  to  pay  the  note  on  that  day,  nor  that  it  should  be 
paid  by  the  makers,  as  was  the  guaranty  in  the  case  of  Partridge 
V.  Davisj  20  Y t.  500.    It  is  an  obligation  on  his  part  having  rela- 
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tba  merely  to  the  solvency  and  ability  of  the  makers  to  pay  the  note; 
in  other  words,  the  defendant  agreed  that  daring  the  period  men- 
tioned in  the  guaranty,  the  makers  of  the  note  should  be  in  that 
condition,  that  payment  of  the  note  could  be  enforced  against 
them,  if  legal  diligence  was  used  for  that  purpose.  The  note 
was  good,  if  during  that  period,  they  had  the  means  of  payment, 
or  if  payment  could  be  enforced  by  legal  measures.  The  contract 
of  the  defendant  was  collateral,  and  arose  only  upon  the  inabil- 
ity of  the  makers  of  the  note  to  pay  it,  and  of  the  plaintiff  to  col- 
lect it,  when  the  contract  matured.  This  construction  of  that 
guaranty  is  m  accordance  with  the  obvious  intention  of  the  par- 
ties. 

That  being  the  legal  effect  of  this  contract  of  guaranty,  no  re- 
covery can  be  liad  under  the  first  or  second  count  in  the  declara- 
tion, for  the  defendant  is  not  liable  as  indorser ;  nor  on  an  absolute 
engagement  to  pay  the  note  on  that  day,  if  the  makers  neglected 
to  do  it.  We  think,  however,  a  recovery  may  be  had  on  the  oth- 
er counts,  and  that  the  legal  effect  of  Uie  contract  is  sufficiently 
set  forth,  to  avoid  the  question  of  variance.  The  third  count 
states  the  defendant's  promise  to  be  '^  that  the  makers  of  the  note 
were  good  and  responsible  for  the  amount  of  the  note,  and  should 
so  remain  until  January  1,  1850,  and  that  payment  could  be  en- 
forced at  any  time  until  that  period.**  The  fourth  count  sets  out 
the  contract  in  its  words,  and  by  averments  treats  the  obligation 
thereby  created,  as  it  is  set  forth  in  the  third  count  In  each  of 
these  counts,  we  think,  the  legal  effect  of  that  contract  of  guar- 
anty is  sufficiently  set  forth.  They  diffier  only  in  the  form  or  mode 
of  setting  out  the  same  thing. 

The  liability  of  the  defendant  on  his  guarantee  commenced 
when  that  degree  of  insolvency  on  the  part  of  the  makers  existed, 
which  rendered  them  unable  to  pay  the  note,  or  the  plaintiff  to 
collect  it.  In  both  of  these  counts  it  is  averred,  that  the  makers  of 
the  note  were  not  before  nor  on  the  1st  day  of  January,  1850,  good  or 
responsible  for  the  note,  but  on  the  contrary  were  poor,  irrespon- 
sible, destitute  of  property,  and  the  notes  unooUectable  of  the  ma- 
kers. These  averments,  state  a  breach  of  that  contract  of  guar- 
anty ;  sufficiently  so,  to  charge  the  defendant,  and  under  those 
ooants,  we  think  the  contract  of  guaranty  was  properly  received 
in  evidence. 
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The  general  question  in  the  case,  therefore  arises,  whether  up* 
on  the  facts  stated  in  the  exceptions,  the  defendant  is  liable  upon 
this  guaranty.    The  plaintiff  is  not  the  party  in  interest    The 
suit  is  prosecuted  for  the  benefit  of  the  sheriff,  by  whom  the  debt 
has  been  paid  to  the  plaintiff.    The  defense  which  is  interposed 
by  the  defendant,  rests  upon  two  distinct  and  independent  grounds ; 
and  we  are  satisfied  that  they  are  available  in  the  case  for  that 
purpose.    In  the  first  place,  the  evidence  introduced  shows  that 
there  has  been  no  breach  of  that  contract  or  guaranty.    It  is  con- 
ceded in  the  case,  that  on  the  1st  day  of  January,  1850,  the  mak- 
ers of  the  note  were  not  only  the  owners,  but  were  in  the  open  and 
visible  possession  of  property,  both  real  and  personal,  more  than 
was  sufficient  to  secure  and  pay  this  debt,  and  it  does  not  appear 
that  any  attempt  was  made  to  show  that  a  different  state  of  things 
existed  at  any  time  between  that  date,  and  the  time  of  giving  the 
guaranty.    It  cannot  be  said,  therefore,  that  before  or  at  the  time 
the  guaranty  terminated,  the  makers  of  the  note  were  not  good  or  re> 
sponsible  for  its  payment,  nor  that  the  plaintiff  was  unable  to  enforce 
its  collection.     So  long  as  the  makers  continued  in  that  situation, 
with  those  means  at  their  disposal,  and  subject  to  an  attachment 
of  their  creditors,  the  note  was  good,  the  makers  were  able  to 
pay  it,  and  the  creditor  could  enforce  its  payment    This  view  of 
the  case  is  not  avoided  by  showing  that  previous  attachments  had 
been  placed  upon  their  property ;  for  the  whole  object  is  attained, 
so  far  as  this  guaranty  is  concerned,  if  they  were  so  disposed  of, 
that  the  makers  of  the  note,  retained  their  property  in  their  pos- 
session, aud  held  it  subject  to  their  own  disposal,  and  to  the  at- 
tachment of  their  creditors.     The  fiict  that  there  has  been  no 
breach  of  that  contract  of  guaranty,  has  met  with  absolute  confir- 
matioD,  in  the  circumstance  that  on  the  1st  of  January,  1850,  the 
plaintiff  attached  the  property  of  the  makers,  for  which  a  receipt 
was  obtained  by  the  sheriff,  and  for  the  responsibility  of  which, 
the  sheriff  and  the  county  were  liable.     Upon  that  liability  of  the 
sheriff,  created  by  that  attachment,  the  plaintiff,  to  whom  this 
guaranty  was  given,  has  obtained  payment,  and  actual  satisfaction 
for  his  debt    There  has  been,  therefore,  no  breach  of  this  con- 
tract of  guaranty ;  the  note  has  proved  good  to  him,  as  guaran- 
tied, for  it  has  been  paid  to  him  on  the  attachment  of  the  prop- 
erty of  the  makers  of  the  note,  and  from  liabilities  growing  out  of  it 
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In  the  second  place,  if  there  was  a  breach  of  that  contract  of 
guaranty,  the  defendant  is  discharged  ttom  his  liability  upon  it^ 
by  the  payment  of  that  debt  to  the  plamtiff  by  the  sheriff,  in  con- 
sequence of  his  liability  arising  out  of  the  insolvency  and  failure 
of  his  receiptor.  It  is  insisted,  however,  that  by  the  payment  of 
Uie  debt,  the  sheriff  is  entitled  by  subrogation  to  the  right  and  the 
remedy  of  this  plaintiff,  against  the  defendant  on  this  guaranty. 
For  that  purpose,  and  on  that  ground,  this  suit  is  prosecuted.  It 
is  undoubtedly  true,  that  so  far  as  the  sheriff  has  been  compelled 
to  pay  this  debt  out  of  his  own  means,  he  is  entitled  to  the  right 
and  remedy  of  the  creditor  against  the  makers  of  the  note.  To 
that  extent  he  may  be  treated  as  the  purchaser  of  the  claim,  but 
it  is  only  as  against  the  makers  of  the  note  that  this  right  of  sub- 
rogation exists.  1  Lead.  Gas.  in  Equity  96,  note  (2.)  2  Vernon 
608.     Parsons  v.  Briddark. 

The  suit  that  was  commenced  against  the  makers  of  the  note, 
was  for  the  benefit  of  the  creditor  and  this  defendant,  who  at  the 
time  stood  as  surety  or  guarantor  for  the  makers  of  the  note. 
When  the  sheriff  attached  the  property,  and  took  a  receipt  for  the 
same,  he  stood,  to  the  extent  of  the  value  of  the  property  in  the 
shoes  of  the  debtors,  the  makers  of  the  note ;  and  the  creditor, 
as  well  as  the  guarantor,  could  look  to  the  sheriff  for  the  appli- 
cation of  the  property  attached,  in  payment  and  satisfaction  of  the 
note,  and  of  the  defendant's  contract  of  guaranty.  If  by  the  in- 
solvency of  the  receiptor  or  by  his  neglect,  the  property  attached 
has  been  lost,  or  rendered  unavailable,  and  the  sheriff  rendered 
liable  for  the  debt,  his  payment  of  the  same  was,  so  far  as  the 
creditor  and  this  defendant  as  guarantor  was  concerned,  a  pay- 
ment by  one,  who  stood  in  the  shoes  of  the  makers  of  the  note ; 
for  it  was  paid  in  consequence  of  his  liability  arising  from  the  at- 
tachment of  their  property,  on  this  debt.  The  defendant  stood  as 
a  surety  or  guarantor,  to  the  creditor  for  a  given  period  for  the 
goodness  of  the  note,  or  the  ability  of  the  makers  to  pay  it.  When 
it  appears,  therefore,  that  during  the  period  for  which  the  guar- 
anty was  given,  the  note  was  good,  and  the  makers  able  to  pay 
the  debt,  there  is  no  propriety  in  saying,  that  the  defendant,  as 
giiarantor,  is  now  to  be  made  liable  for  the  inability  of  the  mak- 
ers to  pay  the  note,  when  that  inability  arose  subsequently  to  the 
period  when  that  guaranty  terminated  -,  nor  is  there  any  proprie- 
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ty  in  saying  that  the  sheriff  shall  be  subrogated  to  the  remedy  of 
the  creditor  against  the  defendant,  as  gnarantor,  when  that  claim 
would  have  been  satisfied  and  cancelled  by  the  property  of  the 
makers  of  the  note,  but  for  theneglect  of  the  sheriff  in  making  the 
attachment,  or  in  taking  insufficient  receiptors  for  the  property. 

We  are  folly  satisfied  therefore,  that  the  defense  in  this  case,  is 
available,  on  the  ground  that  there  has  been  no  breadi  cf  the  oou- 
tract  of  the  guaranty,  and  also^  that  the  payment  of  the  debt  by 
the  slierifi*  will  inure  to  the  benefit  of  this  defendant,  and  was  a 
discharge  of  his  liability  on  his  guaranty ;  and  though  the  sheriff 
may  have  paid  the  debt  out  of  his  own  means,  he  can  be  subroga- 
ted to  the  rights  of  the  creditor,  only  as  against  the  makers  of  the 
the  note,  and  not  against  the  defimdant 

The  judgment  of  the  County  Court  is  affirmed. 


BuFus  Kbkdrigk  v.  Daniel  Tarbbll,  Jr. 
Debt  en  Bond.    ArbitraH^m.    Aboard. 

Where  partleB  make  a  snbniianoD  to  aibitraton,  and  bj  bond  bind  theiMelv8B  to 
abide  by  and  perform  the  award,  the  &ct,  that  the  arbitralora,  in  makiB|p  thor 
award,  state  their  decision  in  detail  npon  each  claim,  thus  makiiig  a  sucoeuioii 
of  awanis,  will  not  vitiate  the  award. 

Nor  will  the  fhct,  that  the  arbitrators,  in  so  making  their  award,  do  not  strike  the 
final  balance,  but  find  the  balance  on  each  claim,  gixing  to  each  party  the  bal- 
ance coming  hi  his  favor,  thus  leaving  the  final  balance  for  matter  cf  coiupata- 
tion,  be  filial  to  the  award. 

All  reasonable  preBomptiocs  will  be  made  in  favor  of  an  awtiid,  as  much  as  in  fa- 
vor of  a  jndgraent;  and  the  party  objecting  to  the  legality  of  an  award,  mast 
show  clearly  the  fact  of  its  illegality. 

And  where  the  plaintiff  and  defendant  made  their  submission  by  bond,  and  the 
award  was  made  in  detail  on  each  claim,  the  arbitrators,  giving  to  each  party 
the  balance  coming  in  his  favor,  without  striking  the  final  balance,  ^is  bem^ 
matter  of  ooropntation,  and  the  plaintiff  brought  his  suit  on  the  bond,  forson* 
performance  of  die  award  by  the  defendant,  it  wu  ktld^  that  his  remedy  was 
properly  on  the  bond,  and  that  if  defendant  witheld  the  portion  of  the  award  in 
his  favor, the  picdntiff  might  have  judgment  on  that  portion  In  his&vor;  and 
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tint  thsro  was  no  error  beoanse  tiie  jndgmflnt  was  lo  rendered,  and  afterwarda, 
(nndar  a  role  of  the  court,)  the  balance  found  doe  the  defendant  waa  deducted* 

Tliat  the  concenss  of  a  |;»artnonhip  are  not  in  a  state  to  be  finally  settled,  doea  not 
predade  the  partners  from  making  a  partial  settlement  by  arbitration. 

Debt  on  bond ;  the  bond  was  an  arbitration  bond,  conditioned 
that  defendant  shoold  pay  to  the  plaintiff  the  award  of  the  arbi- 
trators. 

The  defendant  pleaded  that  it  was  not  his  deed ;  and  also  on 
<Hfer  set  out  the  condition  of  the  bond,  and  pleaded  no  award. 

The  plaintiff  in  his  replication  set  out  several  or  a  succession  of 
awards ;  to  which  the  defendant  rejoined  no  legal  award. 

Trial  by  the  jury.  On  the  trial  the  plaintiff  read  in  eyidence 
the  bond  declared  on ;  its  execution  being  conceded.  The  plaintiff 
also  read  in  evidence  five  awards,  which  were  the  successive 
awards  described  in  his  replication.  These  awards  were  nxade 
where  plaintiff  and  defendant  had  adverse  interests,  in  several  firms 
with  which  tlie  parties  were  connected. 

The  defendant  offered  in  evidence  two  awards  in  his  favor,  which 
it  was  oooceded,  were  made  by  the  same  arbitrators  on  the  same 
fvbmission,  and  as  to  that  part  of  the  matter  between  the  parties 
therein  mentioned* 

It  i^peared,  that  the  arbitrators  made  seven  sneoessive  awards 
upon  the  matters  submittM  to  them ;  in  five  of  the  said  awards  they 
found  balances  due  plaintiff,  and  in  two  of  the  said  awards  balances 
due  the  defendant,  but  the  arbitrators  did  not  strike  the  final  bal* 
ance  in  the  award,  leaving  that  for  matter  of  computation. 

The  defendant  insisted,  that  the  plaintiff  was  not  entitled  to  re- 
cover ;  but  tlie  court) — Collakkr,  J.,  presiding, — directed  a  ver- 
dict and  judgment  for  the  plaintiff,  for  the  whole  amount  of  the 
awards  mentioned  in  his  replication,  (being  the  five  awards  in  plain- 
tiff^s  favor,)  under  a  rule,  (by  plaintiff's  assent,)  that  the  amount 
of  the  said  awards  presented  by  the  defendant  be  deducted,  (being 
the  two  awards  in  defendant's  favor,)  if  the  defendant  so  elects* 
To  which  decision  of  the  court,  the  defendant  excepted. 

After  judgment  the  defendant  elected  to  have  the  amount  or 
smu  of  his  two  awards  deducted  from  the  judgment,  and  it  was  so 
deducted. 


418  WINDSOR  COUNTY. 

Kaiidriek  v.  TariMQ. 

The  facts,  in  detaU,  more  fallj  appear  in  tLe  arguments  of  comi- 
sel,  and  the  opinion  of  the  eourt 

«7I  S.  Marcy  and  Converse  Sf  Barrett  for  defendant. 

I.  The  judgment  below,  for  the  full  amount  of  all  the  awards, 
was  erroneous. 

The  fact  that  defendant  had  the  two  awards  in  Iiis  &yor  deduct- 
ed from  the  judgment,  cannot  vary  the  question. 

The  band  was  the  onlj  writing  of  submission.  Bj  that  it 
seems  that  only  such  matters  ^  wherein  the  interest  of  the  parties 
was  adverse,**  were  submitted. 

The  arbitrators  could  onlj  decide  matters  svhmitted.  And  the 
defendant  is  only  bound  to  fulfill  and  execute  a  legal  award. 

1st.  Award — The  first  award  finds  Tarbell  and  Spaulding  in- 
debted to  D.  Tarbell  &  Co.,  in  $4,066,95,  afler  deducting  money  in 
Spaulding's  hands  of  $184,55.  It  gives  Kendrick  one  third, 
$1,855,65,  and  costs  $15,50. 

It  does  not  any  where  appear  that  the  interest  of  the  parties  in 
this,  was  "  adverse.** 

This  also  left  money  in  the  hands  of  Spaulding,  and  a  note  due 
to  Downer,  unsettled.  It  makes  no  final  decision  between  the  par- 
ties in  this  matter.  The  award  should  have  been  in  defendant's 
£avor  and  against  the  members  of  the  two  firms. 

2d.  Award — ^The  second  award  is  between  Kendrick,  {plaintiff) 
and  A.  D.  Hutchins  &  Co.  The  award  allows  plaintifif,  as  one 
diird  of  profits,  $117,51 

And  deducts  account  against  plaintifP,  87,87 

Balance  for  plaintiff,  $29,64 

It  finds  no  '^  adverse  interest^*  and  none  appears. 
8d.  Award — The  third  award  is  between  D.  Fay  &  Co.,  and  D. 
Tarbell,  Jr.,  and  gives  damages  for  breach  of  contract,     $100,00 
Book  account,  94,91 


$194,91 
This  sum  is  awarded,  as  it  should  be,  to  D.  Fay,  &  Co.    The 
plaintiff,  therefore  cannot  recover  for  it. 

4tL  Award — ^The  fourth  award  is  between  D.  Fay  &  Co.,  and 
D.  Tarbell  &  Co. ;  D.  Fay  &  Co.'s  account  is  $7,479,01.  It  in&- 
properly  adds  the  capital  invested  by  the  plaintiff  in  the  firm  of 
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D.  TarbeU  &  Ca,  $2,147,42.  It  jQnda  balance  in  favor  of  D. 
Faj  &  Co.,  of  $105,81. 

1.  No  ^  adverse  interest "  is  shown.  2.  The  defendant  is  order- 
ed to  pay  J).  Fay  4*  Co.,  $70,20,  it  being  two  thirds  of  the  $105,31. 
3.  The  plaintiff  cannot  recover  for  this,  as  it  was  not  to  him,  but 
to  him  and  the  defendant  4.  The  respective  rights  of  TarbeU, 
Faj  and  Kendrick,  are  not  stated  so  that  the  court  can  do  justice 
between  them.  5.  The  Downer  note  should  have  been  adjusted, 
if  at  all  in  the  first  award.    It  has  nothing  to  do  with  this. 

5.th  Awardr^ThQ  fifth  award  is  between  B.  Kendrick  and  D. 
TarbeU  &  Co.  It  aUows  plaintiff  two  thirds  of  $567,10,  paid  on 
the  Downer  note,  being  $378,07. 

1.  No  ^  adverse  iiUerest "  is  shown.  2.  The  balance  of  Downer's 
note  is  stiU  outstanding.  3.  The  copartnership  is  left  unsettled  as 
before  the  award.  4.  No  submission ;  it  is  not  named  in  the  bond 
of  submission. 

n.  But  did  the  parties  submit  aU  matters  of  difference  in  the 
cases  enumerated,  as  weU  as  those  wherein  their  interest  was  ad- 
versef 

Their  awards  should  have  been  between  the  different  Jirms  re- 
spectively in  all  cases.  No  authoritj  is  given  to  award  in  anj 
oHier  way ;  and  the  award  must  follow  submission  to  be  binding. 
Had  the  parties  intended  differentlj,  they  would  not  have  named 
aU  the  different  firms  in  their  submission. 

m.  The  plaintiff  cannot  recover  on  any  award  to  the  firm  of 
which  he  is  a  member,  or  when  others  are  interested  with  him, 
this  being  a  suit  in  the  name  of  plaintiff  alone. 

1.  Suits  should  have  been  brought  on  the  awards  by  those  in- 
terested, and  to  whom  they  were  made.  2.  Such  suits  can  now 
be  brought,  and  therefore  plaintiff  can  recover  no  damage  in  this 


IV.  If  it  is  insisted  that  defendant  is  bound  to  respond  to  the 
delinquencies  of  all  these  parties,  then  it  is  dear  there  should  have 
been  but  one  instead  of  seven  awards  or  payments  of  awards. 
The  balance  of  aU  the  matters  submitted  should  have  been  as- 
certained and  struck  by  the  arbitrators. 

V.  Bu  twiU  it  be  insisted,  that  under  the  present  pleadings  there 
can  be  no  apportionment,  that  the  plaintiff  must  recover  aU  the 
awards  whether  made  to  him  personaUy  or  to  him  and  others? 
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That  the  defendant,  in  order  to  secure  his  rights  iu  this  matter, 
should  have  demurred  to  the  replication  ? 

A.  P.  Hunton  for  plidntiff. 

To  the  plaintiff's  declaration  on  his  bond,  the  defi»idant  after 
setting  out  the  condition  pleads  no  award* 

The  plaintiff  replies  setting  out  a  series  of  awards. 

If  the  defendant  had  wished  to  raise  any  question  as  to  the 
sufficiency  of  the  replication,  or  the  awards  recited  therein,  he 
should  have  demurred.  Or  he  might  have  set  forth  the  awards 
not  therein  redted,  and  then  demurred.  Fisher  v.  Pimbfy,  11 
East  187. 

The  defendant  rejoins  that  the  awards  were  not  legal  as  to  him, 
and  tenders  an  issue  to  the  country,  which  is  joined. 

The  reason  for  the  conclusion  that  they  are  not  legal  should 
have  been  stated.     1  Saunders  827,  note  e. 

If  this  be  an  issue  of  law,  we  say  the  verdict  was  right,  because 
l2ie  replication  is  sufficient 

It  is  therein  stated  that  the  arbitrators  did  award,  &c,  of  and 
concerning  the  premises,  &c.,  and  professes  to  set  out  but  a  por- 
tion thereo£ 

There  was  no  necessity  for  the  plaintiff  to  set  fbiih  any  more 
of  the  awards  than  were  favorable  to  him. 

But  if  the  law  be  otherwise,  the  proof  cured  the  defect 

If  it  be  an  issue  of  fact,  we  say  the  evidence  required  such  a 
verdict 

It  has  been  said  that  the  awards  are  bad,  because  the  aibitra^ 
tors  did  not  award  as  to  the  balance  of  the  Downer  note. 

To  this  we  say. 

1.  The  award  which  shows  there  was  such  a  balance,  contains 
a  proper  direction  as  to  the  payment  of  it,  which  was  all  the  arbi- 
trators could  do  in  respect  to  it 

But  if  the  award  as  to  the  payment  of  the  money  by  plaintiff 
to  Downer,  is  to  be  taken  alone,  then  we  say ;  2.  It  does  not  ap- 
pear that  there  was  any  balance  due  on  that  note,  and  the  pre- 
sumption would  be  that  there  was  no  controversy  about  it 

But,  if  it  should  be  found  that  the  award  is  bad  as  to  some  of 
the  matters,  it  does  not  follow  that  it  is  so  as  to  others.  1 .  Because 
the  matters  submitted  are  distinct— between  difbrent  parties— no 
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waj  dependent  upon  each  other.  2.  Because  the  tenns  of  the 
Babmission  are  such  as  not  to  require  it. 

The  condition  is  several  as  to  the  defendant  and  each  of  the 
finns.    Buss.  Arb.  250.    11  £.  C.  L.  12. 

Tlie  defendant  submitting  for  himself  and  his  partnerSi  are 
bound  by  the  submission.    Russ.  Arb.  26,  27,  28. 

There  is  no  error  in  the  judgment  of  the  county  court 

The  opinion  of  the  court  was  delivered  by 

RxDFiBLDy  Ch.  J.  L  The  controlling  question  made  in  this 
case  by  defendant  is,  whether  it  is  competent  for  the  plaintifT  to 
recover  in  this  action  the  amount  of  awards,  in  £Eivor  of  other  par- 
ties. The  only  instance  in  which  any  thing  is  awarded  to  any 
other  than  the  plaintiff  is  in  the  third  and  fourth  sul>divisi<m  of 
the  award,  in  the  controversies  in  the  third,  betweenJD.  Fay  & 
Co^  consisting  of  D*  Fay,  and  Ruius  Kendrick,  and  the  defend- 
ant, Tarbell,  and  in  the  fourth  division,  between  D.  Fay  &  Co., 
and  D.  Tarbell  &  Co.,  the  interest  of  which,  was  at  the  time  in 
Kendrick  and  TarbelL  These  matters  are  expressly  submitted, 
so  far  as  Kendrick  and  Tarbell  had  adverse  interests,  and  that 
they  had  here,  is  i^parent,  inasmuch  as  Tarbell  is  not  a  member 
of  D.  Fay  Sc  Co.  The  bond  then  obliges  defendant  to  pay  this 
award,  and  the  present  seems  the  most  natural  and  obvious  reme 
dy,  if  not  the  only  one.  No  doubt  it  is  the  one  contemplated 
and  provided,  by  the  parties,  in  their  submission.  If  the  bond 
obliges  the  defendant  to  pay  such  awards  to  the  plaintiff,  we  see 
no  objection  to  his  here  recovering  the  amount  of  such  awards. 
And  the  bond  seems  to  us  to  oblige  the  defendant,  to  pay  aU  the 
awards,  or  to  pay  the  ** award"  against  defendant,  which  the  arbi- 
trators should  make  upon  the  matters  submitted.  And  these  five 
awards  are  but  the  detail  of  **  the  award,"  which  the  submission 
seems  to  have  contemplated,  and  we  do  not  perceive  how  the 
award  is,  in  any  sense  invalidated,  because  the  decision  upon  each 
daim  is  stated  in  detaiL  It  might  not  have  been  necessary,  but  it 
will  not  vitiate  the  award,  unless  it  show  error.  Nor  will  it  vitiate 
the  award  in  our  opinion,  that  the  final  balance  is  not  struck  in 
the  award.  That  is  matter  of  computation,  and  the  judgment  in 
tills  case,  was  based  upon  such  computation,  as  we  understand 
from  the  bill  of  exceptions.    As  then  the  payment  of  this  award, 
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which  is  the  final  balance  of  all  the  pardcalar  matters  passed  upon, 
is  the  only  mode  provided  in  the  condition  of  the  bond,  for  saving 
the  same,  the  defendant  must  do  it,  or  be  made  liable  upon  the 
bond ;  and  not  having  done  it,  he  is  liable,  and  the  amount  of  dam- 
ages is  the  same  sum.  Besure,  if  the  arbitrators  made  a  separate 
award  upon  each  matter  submitted,  without  stating  the  final  bal- 
ance, giving  to  each  party  the  balance  coming  in  his  favor,  we  do 
not  think  this  such  a  departure  from  the  submission,  as  to  be  fetal 
to  the  award.  And  if  the  defendant  had  withheld  his  portion  of 
the  award,  it  might  have  been  proper  enough  for  the  plaintiff,  to 
have  judgment  on  that  portion  in  his  favor.  But  as  this  judg- 
ment is  for  the  final  balance,  there  can  be  no  possible  objection  to 
it  upon  this  ground.  Nor  will  the  court  reverse  the  judgment, 
because  the  judgment  was  first  rendered  for  the  whole  balance 
due  plaintiff,  and  the  balances  found  due  defendant  subsequently 
deducted,  even  if  that  were  erroneous,  (which  it  is  not,)  because 
the  result  is  the  same,  as  if  the  balance  had  been  struck,  before 
judgment  was  rendered. 

II.  The  objections  to  the  detul  of  the  award  do  not  any  of  them 
appear  to  us  fatal.  And  we  would,  in  any  doubt,  feel  bound  to 
make  all  reasonable  presumptions  in  favor  of  an  award,  as  much 
as  in  favor  of  a  judgment  And  it  is  incumbent  upon  the  party 
objecting  to  the  legality  of  an  award  to  show  clearly  the  ikct  of  its 
illegality. 

1.  The  objection,  that  only  matters  were  submitted  where  ^e 
parties  had  adverse  interests  and  that  these  matters  do  not  seem 
to  be  of  that  character  does  not  seem  to  us  to  be  well  founded  in 
fact  They  seem  aU  to  have  been  cases  where  the  parties  to  the 
submission  had  adverse  interests.  And  if  there  were  anyfdoiibt 
upon  that  point,  upon  the  papers  in  the  case,  the  oonsideratioii, 
that  it  was  so  treated  by  the  parties,  before  the  arbitrators  and  by 
the  arbitrators  themselves,  would  seem  to  be  altogether  satisfactory, 
upon  that  point 

2.  The  money  left  in  Spaulding's  hands  and  the  balance  of  tbe 
Downer  note  unpaid,  it  is  said  are  not  finally  settled.  But  we  do 
not  see  how  it  could  have  been  any  more  finally  determined,  by 
the  arbitrators.  The  money  in  Spaulding's  hands  they  could  not 
get  to  divide,  and  when  it  should  be  realized,  there  was  no  dispute 
about  the  ratio  of  division  between  these  parties.    So  too  in  regard 
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to  the  payment  of  Downer's  note,  the  arbitrators  expressly  stated 
the  ratio  of  obligation,  to  pay  the  amount  due,  by  each  of  these 
parties,  and  that  it  remains  unpaid  in  part,  and  is  to  be  paid  by  the 
parties,  or  this  is  the  legal  inference.  What  more  could  they  do  ? 
It  certainly  does  not  occur  to  us.  And  the  fact  that  the  concerns 
of  a  partnership  are  not  in  a  state  to  be  finally  settled,  does  not 
preclude  the  partners  from  making  a  partial  settlement,  even  by 
arbitration. 

3.  The  awards,  or  the  portions  of  the  award,  in  favor  of  D.  Fay 
Sc  Co.,  one  of  whom  is  not  party  to  the  submission,  wiU  not  bind 
that  party  if  he  had,  at  the  time  of  the  submission  and  award,  in- 
terests distinct  from  the  parties  to  this  submission.  They  could 
not  therefore  probably  maintain  an  action  upon  such  awards,  to 
which  in  the  submission  or  hearing,  they  were  not  all  parties.  But 
as  the  bond  is  to  pay  the  awards,  and  the  plaintiff  is  interested  in 
&Yor  of  the  party  to  whom  the  awards  are  made,  we  see  no  ob- 
jection to  including  the  amount  in  the  damages,  for  breach  of  the 
bond.  But  it  does  not  appear  but  the  plaintiff  and  defendant 
might  have  owned  the  interest  of  all  the  other  parties,  and  it  is 
stated  by  the  arbitrators,  that  defendant  did  own  the  interest  of 
Spaulding.  And  the  parties  to  the  submission,  if  they  did  not 
own  the  interest  of  the  other  partners  must  have  known  the  law 
and  entered  into  the  bond  understandingly  and  must  perform  it. 

4.  The  fifth  award  as  it  is  called,  is  upon  matters  strictly  between 
E^endrick  and  Tarbell,  as  the  latter  owned  Spaulding's  interest  and 
so  comes  within  the  terms  of  the  submission. 

As  then  the  judgment  meets  the  merits  of  the  case,  it  does  not 
become  necessary  to  look  into  the  forms  of  pleading  which  were 
objected  to  by  plaintiff,  as  not  legally  raising  the  questions  argued 
by  defendant's  counsel,  at  the  bar. 

Jad/inuent  affirmed. 

o 


424  WINDSOR  COUNTY. 


QMMtt «.  Saiigeaat 


LoTON  GjlSBEtt  V.  BsNjAioN  B.  Saxgeakt. 

AUaehmnU  of  the  property  of  joint  ovmere^^A  delivery  to  one  eo^ 
tenant^  a  delivery  to  both-^^Offlcer^s  UabiUtyj  Sfc* 

If  an  ofllcer  attach  propertj  owned  by  two,  as  tenautB  in  commou,  upon  debU  of 
both  tenants,  and  proceeds  to  sell  it  npon  the  writs  of  attachment,  he  ninst  o^• 
dinarily  notify  all  the  parties  to  the  writs  or  attachments,  of  the  appraisal,  un- 
der the  statute,  and  if  one  of  the  tenants  has  no  notice  uf  the  apprsisal,  it  wiS 
be  so  far  as  he  is  concerned  the  same  as  if  no  appraisal  had  been  made. 

And  the  ofQcer,  having  taken  the  property  from  the  joint  possession  of  both  oo- 
tenants,  may  surrender  it  to  either. 

And  an  officer  attaching  property  in  any  case,  may,  if  he  choose,  deliyer  the  prop 
erty  to  the  creditor  for  safe  keeping,  during  the  pendency  of  the  suit,  and  as 
security  for  tiie  re-deliyery  of  the  property,  take  its  value  in  money  of  the  cred- 
itor; and  of  this  the  debtor  cannot  complain  during  the  pendency  of  the  suit 

The  defendant,  as  constable,  attached  a  quantity  of  cheese,  which  was  the  joint 
property  of  the  plaintiiT  and  one  S.,  on  writs  of  attachment  against  both  ten- 
ants;  the  cheese  was  appraised  without  the  knowledge  of  the  plaintiff,  and  S., 
the  co-tenant  deposited  with  the  defendant  the  appraised  or  agreed  value  of  the 
cheese,  and  the  defendant  delivered  the  same  to  S.;  the  ^nit  against  the  plain- 
tiff having  been  determined  in  his  fkvor,  and  after  a  demand  of  the  cheese  of 
the  defendant,  he  brought  his  action  of  trover  for  the  same— Z/e&^un«ler  these 
facts,  that  defendant's  proceedings  with  the  property  were  not  equivalent  to  a 
public  sale  of  the  whole  of  the  cheese,  nor  was  the  defendant  guilty  of  a  con- 
version, and  that  the  delivery  of  the  cheese  to  S.  one  of  the  joint  owners  ww 
to  aU  intents  a  delivery  to  the  plaintiff. 

Tboveb  for  a  quantity  of  cheese*  and  certain  oilier  personal 
property.  Plea,  the  statute  of  limitations  as  to  all  the  property 
but  the  cheese  and  not  guilty  as  to  that.    Trial  by  the  court. 

On  the  trial,  the  plaintiff  abandoned  the  right  to  recover  aa  to 
all  the  property  mentioned  in  the  declaration,  except  said  cheese. 

The  court  foi^nd  from  the  proof  the  following  facts : 

Tliat  on  tlie  first  day  of  April,  1841,  the  plaintiff  and  one  Jesse 
Stedman  owned  each  an  undivided  half  of  said  cheese,  and  that 
the  same  was  in  their  possession,  in  the  town  of  Chester;  thai 
while  they  thus  owned  said  cheese,  and  while  it  was  thus  in  tlieir 
joint  possession,  to  wit,  on  said  first  day  of  April,  1841,  it  was 
taken  out  of  their  custody  and  possession  by  the  defendant^  iwho 
was  then  constable  of  said  Chester,  upon  and  by  virtue  of  writs 
of  attachment^  one  in  favor  of  said  Stedman  against  said  Gaa. 
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sett,  (the  plaintiff)  and  one  in  &vor  of  William  Manh  against 
said  Stedman,  on  each  of  which  was  attached  an  undivided  half 
of  said  cheese.  Soon  after  said  cheese  was  attached  and  while  the 
same  was  in  the  custody  of  the  defendant  by  Txrtaeof  said  attach" 
menty  said  defendant  caosed  the  whole  of  said  cheese  to  be  ap- 
praised according  to  the  statute  in  such  case  provided,  but  of  this 
the  plaintiff  had  no  notice,  and  after  said  appraisal  slid  Stedman 
paid  over  to  the  defendant  the  full  amount  of  the  appraisal  of  the 
whole  of  said  cheese,  and  the  defendant  thereupon  delivered  the 
cheese  to  said  Stednum.  Afterwards,  to  wit,  at  the  May  Tenn  of 
Windsor  County  Court,  1848,  Stedman  became  non-suit  in  his 
aforesaid  suit  against  said  Gassett,  and  thereupon,  Biter  demand  of 
said  cheese  by  the  plaintifi^  this  suit  was  instituted  to  recover  for 
said  cheese. 

Upon  these  facts,  the  County  Court,  May  Term,  1852^ — Col- 
LAmB,  J.,  presiding, — rendered  judgment  for  the  plaintiff  to  re- 
cover the  value  of  an  undivided  half  of  said  cheese. 

Exceptions  by  the  defendant* 

JST.  jB.  Stoughtcn  for  defendant 

The  officer  was  bound  to  deliver  smd  property  to  Stedman 
npon  his  giving  the  requiBite  security.     Comp.  Stat.  247  §  88* 

And  a  delivery  to  Stedman  one  of  the  joint  owners  was  a  de- 
livery in  law  to  both,  for  as  is  said  in  Froit  v.  Kellogg^  28  Vt.  808, 
<^  unless  the  officer  in  such  case  can  relieve  himself  from  liability 
by  delivering  the  property  to  either  joint  owner,  his  position  is 
truly  critical  and  embarrassing/'  The  court  say,  ^he  surely  has 
no  authority  to  act  as  a  divider  between  them,  and  if  they  w^  not 
agree  who  shall  take  the  property  he  must  keep  it  and  stand  the 
consequences ;  we  think  he  may  deliver  the  property  to  either  joint 
owner." 

But  it  may  be  insisted,  that  Gassett,  not  having  notice  of  the 
apprai$aly  constituted  all  the  proceedings  as  against  him  a  nullity  $ 
that  the  attachment  was  thereby  dissolved,  and  that  under  such 
circamstances  the  defendant  was  guilty  of  a  conversion  of  the 
plaintiff's  portion  of  the  cheese. 

The  statute,  in  terms,  provides  that  upon  application  for  an  ap- 
praisal of  property,  the  officer  shall  give  notice  to  all  parties  in- 
terested, or  their  attorneys,  of  such  application.    Comp.  Stat  246 
zxvi  28 
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$  30.  But  the  atatate  does  not  contemplate  that  notice  of  the 
appraisal  shall  be  girea,  and  it  was  held  in  AUfoU  v.  JKimball,  23 
Vt  542,  that  no  siich  notice  was  neoessaiy. 

The  case  finds,  in  terms,  <<  that  the  defendant  duly  caused  said 
cheese  to  be  appraised  accurding  to  the  staitute  in  such  case  provi- 
ded,**  but  of  this,  L  e.  the  opprotta^  the  plaintiff  had  no  notice. 

Stedman  and  Gassett  being  joint  owners  of  the  cheese,  the  de- 
fendant, in  order  to  constittite  a  Talid  attachment  of  the  same,  up- 
on a  writ  of  attachment  against  Stedman,  must  take  and  maintain 
the  exclusive  possession  of  the  whole.  This  doctrine  is  ftillj  re- 
cognized in  Whitney  y.  Ladd,  10  Vt  165,  and  also  in  Beald  y. 
Sargeant,  15  Vt  506. 

If  the  appraisal  is  void  as  against  Gassett,  then  the  officer  has 
got  Stedman's  money,  which  he  is  bound  in  law  to  apply  in  satis- 
faction of  any  judgment  which  Marsh  may  recover  in  his  suit 
against  Stedman,  and  the  balance,  if  any,  he  must  return  to  Sted- 
man. And  in  case  Stedman  succeeds  in  said  suit,  then,  in  that 
event,  the  defendant  is  bound  to  account  to  Stedman  for  the  fiili 
amount  deposited.  And  if  the  officer  is  liable  in  this  suit  to  6aa- 
sett  for  one  half  of  the  property,  Stedman  is  the  lucky  man ;  for 
surely  the  defendant  would  have  no  right,  as  between  himself  and 
Stedman,  to  hold  Stedman's  money  to  indemnify  himself  against 
his  own  torts. 

If  the  delivery  as  against  Gassett  is  valid,  as  we  insist  it  is, 
then  the  success  of  Gassett  in  obtaining  a  judgment  would  not 
operate  to  make  the  ofiicer  a  tortfeasor,  but  Gassett  would  be  en- 
titled to  recover  of  the  officer,  if  he  could  under  the  circumstances 
have  any  claim  upon  the  officer,  one  half  of  the  money  deposited. 

But  whether  Stedman  acquired  any  title  to  Gassetf  s  half  of 
the  cheese,  if  the  delivery  was  valid  against  both,  is  a  question 
not  necessary  to  determine  in  this  suit  It  is  enough  for  our  pur- 
pose to  know  that  he  cannot  be  made  liable  in  this  action. 

L»  Adams  for  plaintiff. 

1.  The  facts  found,  by  the  court,  show  such  an  abuse  of  the  de- 
fendant's authority  that  he  was  liable  as  a  trespasser  ab  initio^  and 
an  action  of  trespass  might  have  been  sustained.  Abbott  v.  ISw^ 
19  Vt  551.    Sutton  v.  Beach,  2  Vt  42.     Weld  v.  OUver^ 
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^1  Pick.  550.  Bwrm  v.  IFAito,  3  N.  H.  210.  SUiU  v.  JToor*, 
12  N.  H.  42. 

2.  Whether  trespass  ooold  have  been  sustained  in  this  case  is  im- 
material; for  the  action  is  trover,  and  the  case  shows  aconversion 
dearlj.  Taft  v.  Yichn^,  1  D.  Chip.  241.  Ladd  ▼.  HiO,  4  Yt 
164.  Broil/B^  ▼.  ArwM,  16  Vt  882.  WhiU  v.  MwUm,  22  Yt 
15.  Sudmum  ▼.  LM^  Windsor  County  Adjourned  Tenn,  1846, 
holding,  that  an  officer  after  the  appraisal  cannot  sell  at  private 
sale,  and  if  he  does,  he  is  a  trespasser  cib  initio.  1  Chitty's  PI.  182. 
»  C.  &  P.  186. 

S.  The  issue  having  been  tried  bj  the  court,  and  the  evidence 
having  tended  to  show  a  conversion,  the  judgment  is  conclusive. 
IfohU  V.  Admr.  ofJewettf  1  D.  Chip.  86.  Farba  v.  Davidtanj  11 
Vt  660.  Sinm^  v.  BameSy  11  Yt  221.  Kirbif  v.  Ma^  18  Yt 
108.  a%  V.  Cutkmanf  12  Yt  494.  SUanu  v.  ifoiM,  12  Yt 
578.  £erU  v.  Hcmcock,  18  Yt  519.  State  v.  Cbrr,  18  Yt  578. 
Oard  V.  Sargtanty  15  Yt  898.  Hodgea  v.  Horford,  17  Yt  617. 
Seward  v.  Heffiiny  20  Yt  144.  Emerwn  v.  T<nmgy  18  Yt  608. 
May  V.  BUwy  22  Yt  477.  CmHU  v.  Vandmmy  22  Yt  511. 
&(^y2;  V.  2%,  28  Yt  656. 

The  opinion  of  the  court  was  delivered  by 

Bedfield,  Ch.  J.  The  leading  question  in  this  case  is,  wheth* 
er  the  defendant's  proceeding  with  the  property  was  equivalent  to 
a  public  sale  of  the  whole  property.  If  so^  it  is  well  settled  that 
pkuntiff  may  maintain  trover  for  his  interest  therein.  Ladd  v. 
JKa;4Ytl64.  BtadUg^.  Arnold,  \^yuZ%2.  White  y.Mor- 
tanj  22  Yt  15.  This  is  regarded  as  settled  law,  in  this  state, 
notwithstanding  we  hold,  that  the  sale  of  the  entire  chattel,  by  one 
tenant  in  common,  will  not  enable  his  co-tenant  to  maintain  tres- 
pass, or  trover,  against  him,  inasmuch  as  the  title  is  not  divested^ 
and  no  right  of  possession  is  violated.  IkM$  v.  £ichard$anj  6 
Vu  442.  Murd  y.  DarKngy  14  Yt  214.  Scmbam  v.  MorriUy  15 
Vt.  700. 

The  property  was  attached,  up<m  the  debt  of  both  tenants,  by 
the  defendant,  and  if  the  officer  had  proceeded  to  sell,  it  would 
have  been  incumbent  upon  him  to  have  notified  aU  the  parties  to 
the  suits  or  attachments,  of  the  appraisal,  under  the  statute.  Its 
tersQS  seem  to  imply  that^  in  ordinary  cases,  perhaps  not  in  all| 
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and  tlie  bill  of  exeeptions,  in  this  case,  seeoiB  to  import,  but  not 
very  explidtl^,  that  the  plaintiff  had  no  notice  of  the  appraisaL 
It  woald  then,  bo  far  as  he  was  concerned,  be  the  same,  as  if  no 
appraisal  had  been  made.  But  we  are  unable  to  see,  whj  giying 
up  the  property  to  the  other  tenant,  amounts  to  a  conTersion.  The 
defendant  had  the  right,  to  take  the  whole  proper^,  upon  the 
process^  against  one  of  the  tenants.  Seed  t.  ^SKap&MUOfi,  2  V t 
120.  WkUney  v.  Laddy  10  Vt  165.  If  the  defendant  ri^tfhUj 
retained  the  property  up  to  the  time  of  the  appraisal,  on  one,  or 
both  the  processes,  the  abandoning  it  at  that  time,  could  not  make 
him  a  wxxmgdoer.  Nor  could  the  £ftct,  that  he  receiTed  a  sum  of 
money  of  the  other  joint  owner,  equal  to  the  appraised  or  agreed 
value  of  the  whole  property,  without  the  knowledge  of  the  plain- 
tiff, be  any  thing  of  which  he  could  complain,  so  long  as  he  was 
not  compelled  to  pay  the  money.  If  there  was  any  wrong  com- 
mitted by  the  defendant,  it  would  seem  to  be  in  compelling  Sted> 
man  to  deposit  the  value  of  the  whole  property,  when  <»ly  an  un- 
divided half  was  attached  on  his  debt  But  of  this  the  plaintiff 
need  not  complain,  as  it  does  not  seem  to  have  wrought  him  any 
injury.  And  it  would  seem  to  have  been  altogether  vduBtaxy  on 
Stedman's  part,  and  very  probably  to  save  the  necessity  of  giving 
notice  to  plaintiff,  Stedman  being  the  creditor,  in  the  suit  against 
plaintiff.  The  transaction  then,  so  far  as  the  plaintiff  was  con- 
cenied,  was  equivalent  to  a  surrender  of  Stedman's  attachment 
It  might  not  have  been  so  intended ;  Stedman  might  have  supposed 
that  by  the  appraisal,  and  depositing  the  money,  he  acquired  a  le- 
gal estate  in  the  whole  property  attached ;  but  there  is  nothing 
in  the  statute  giving  it  that  effect,  and  nothing  in  the  transaction, 
tending  to  any  such  result  It  is,  so  far  as  plaintiff  is  conoenied, 
or  the  attachment  of  his  half,  but  a  deposit  of  the  value  of  the 
property  attached,  by  the  creditor,  and  giving  up  the  property  to 
the  debtor.  For  the  possession  of  one  tenant  is  the  possession  of 
both,  and  the  property  being  taken  by  defendant,  from  the  j<Hnt 
possession  of  both  tenants,  he  might  well  surrender  it  to  either* 
He  could  not  surrender  it  to  both,  and  he  could  not  divide  it  Be 
must  surrender  it  to  one,  and  to  which,  was  indifferent,  according 
to  the  decision  in  Frost  v.  Kellogg,  28  Yt  308.  And  that  there 
has  been  nothing;  in  this  case,  in  the  nature  of  a  public  sale,  ia 
most^manifest    The  apparent  confusion  in  the  case  arises  un^ 
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donbtedljy  from  the  pecnliaritj  of  the  rights  growhig  oat  of  the 
tenancy  in  common.  If  it  is  considered,  in  this  case,  that  the  de- 
fendant took  the  valne  of  the  property  of  the  creditor,  and  sur- 
rendered it  to  him,  as  his  own,  it  might  he  treated,  no  doubt,  at 
the  election  of  the  debtor,  as  a  conyersion  of  the  property. 

But  the  officer  attaching  property,  in  any  case,  might  if  he  chose, 
deHyer  the  property  to  the  creditor,  for  safe  keeping,  during  the 
pendency  of  the  suit,  and  as  seciiri^  for  the  re-delivery,  take  its 
value  in  money  of  the  creditor.  And  of  this  the  debtor  could  not 
complain,  so  long  as  the  suit  was  pending.  And  when  that  was 
detennined  in  &yor  of  the  debtor,  the  property  would  belong  to 
him,  and  the  money  to  the  creditor.  And  so  here,  if  both  suits 
were  detennined.  But  this  case  only  shows  the  determination  of 
one  suit.  And  the  defendant  may  stiU  retain  the  property,  upon 
one  suit,  and  the  half  of  the  money,  (if  one  half  can  iairly  be  regard- 
ed as  released,  by  the  failure  of  the  suit  against  plaintiff,)  belongs 
to  Stadman,  who  deposited  it  And  plaintiff's  right  to  the  abso- 
lute restitation  of  the  property,  will  not  accrue,  until  both  suits  are 
determined,  and  then  the  property  being  in  the  possession  of  his 
oo-tenant,  will  be,  to  all  intents,  a  restitution,  the  same  precisely, 
as  if  restored  to  himself.  This  is  the  yery  point  decided  in  Frost 
V.  KtiUogpj  and  not  matter  of  argument,  in  the  opinion,  more  than 
it  is  here.  We  feel  that  we  could  not  sustidnthe  plaintiff's  daim, 
on  the  facts  stated,  without  oyerruling  that  case,  and  departing 
▼ery  eeaentially  from  long  established  principles. 

Had  the  party  chosen  to  wait  ^  the  defendant  to  sell  tiie  prop- 
erty, and  made  no  deposit,  it  is  by  no  means  certain  the  defendant 
would  haye  proceeded.    The  presumption  is  perhaps,  that  he 
would  have  proceeded,  in  conformity  to  the  statute,  either  to  sell 
only  the  interest  of  Stedman,  or  else  to  giye  the  plaintiff  notice, 
befiyre  he  proceeded  against  his  interest    Certain  it  is,  he  does 
not  appear  to  have  sold  plaintifTs  interest,  or  to  haye  done  any 
act  eqniyalent    There  is  nothing  in  the  case  of  AliboU  y.  KimbdU^ 
19  Vt  552,  which  seems  to  us  to  fayor  the  yiew,  that  defendant 
has  been  here,  guilty  of  any  abuse  of  anthority.    Nor  is  there  any 
testimony  detailed  in  the  bill  of  exceptions,  which  could  be  justly 
regarded  as  haying  had  any  legal  tendency,  to  show  a  oonyersion 
hj  defendant,  so  as  to  conclude  that  question,  by  the  finding  of 
the  county  court  upon  the  facts. 

Judgment  reyersed,  and  case  remanded* 
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Bvrtoii  V.  wil6y^ 

William  Bubton  t^.  Psbkhto  N.  Wilet. 

[Is  Ghancebt.] 

A*2?  io  obtain  a  new  trials  in  an  action  determined  ai  law. 

In  an  application  for  a  new  teial,  where  the  case  has  been  detennined  at  law,  chan- 
cery will  Dot  grant  relief,  unless  it  appears,  that  the  party  has  failed  of  obtain- 
ing redress  in  the  suit  at  law  by  the  fraud  of  the  opposite  party,  or  through 
inevitable  aiooidentyor  mistake,  without  any  defimtt  either  of  the  party  or  hii 
connseL 

And  where  in  the  court  of  law,  it  was  left  to  the  choice  of  the  counsel  of  the  par- 
ty, either  to  take  a  judgment  for  nominal  dama^,  or  have  the  case  sent  to  ti» 
court  below  for  a  new  trial,  and  from  a  misapprehension  of  facta  the  counsel 
elected  to  take  the  judgment,  and  such  a  judgment  will  be  liable  to  do  the  par- 
ty injustice,  and  the  time  prescribed  by  statute  to  petition  for  a  new  trial  had 
elapsed,  and  the  party  brought  his  bill  in  chancery  for  a  new  trial  or  other  relief 
— jETe&^that  theee  (acta  do  not  bring  the  party  within  the  rule,  or  afibrd  ground 
for  relief  in  chanceiy. 

That  a  party,  in  suoha  case,  is  without  redress  in  the  court  of  law,  and  that  the 
tune  has  elapsed  to  petition  for  a  new  trial,  forms  no  sobstantiTe  ground  for 

relief  in  equity. 

Appbal  from  the  oonrt  of  chancery. 

The  bill  was  brought  to  obtain  a  new  trial  at  law,  in  an  action 
which  had  been  determined  at  law.  The  defendant  demurred  to 
the  bill  in  the  court  of  chancery.  Chancellor  Collauer  dismiss- 
ed the  biU,  and  the  plaintiff  appealed  to  this  court 

The  substantial  grounds  for  relief,  alleged  in  the  hill,  suffident- 
ly  appear  in  the  opinion  of  the  court 

Convene  ^  Barrett  for  plaintiff. 

Insisted — ^I.  That  the  court  of  chancery  has  power  to  decree  a 
new  trial,  and  dted  1  Story's  £q.  Juris.  179.  2  Story's  £q.  Jar> 
is.  173.  Mitfordjby  Jeremy  153.  7V%  v.  Wharton,  2  Vem.  278. 
1  £q.  Gas.  Abr.  377.  Toreif  et  al.  y.  Touny  etaL,  2.  Yem.  437. 
Flayed  Y.  Jayney  6  J.  C.  R  479.  Carrington  y.  Bolabaird,  17 
Conn.  530.  Same  y.  Same,  19  Conn.  84.  10  ^U.  8.  Dig.  154  § 
19.  Colyer  v.  Lansfordy  1  A.  K.  MarshaU  237.  U.  S.  Eq.  Dig. 
86  §  56. 

n.  A  new  trial  could  not  be  obtained  by  petition,  because  the 
time  prescribed  by  statute  had  elapsed  before  the  cause  for  aak* 
ing  a  new  trial  was  known.    Comp.  Stat  280  §  4 
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Burton  v.  Wiley* 

m.  dniiiied,  that  plaintiff,  from  the  facts  disclosed  in  the 
case,  is  entitled  both  legally  and  eqaitablj  to  have  of  the  defend- 
ant redressy  and  that  plaintiff  ought  to  have  a  new  triaL 

That  chancery  has  granted  relief,  where  the  occasion  for  ask- 
ing it,  was  the  fault  of  coanseL  JRohinson  v.  BeU,  2  Yem.  146. 
And  also  mistake  of  the  party,  or  party  and  counsel  See  cases 
eited  in  EMmon  v.  BeU ;  and  Ocarrington  v.  BoUabaird  cited 
anie. 

New  trials  have  been  granted  at  law,  for  mistake  of  counsel,  as 
well  as  of  parties.  See  Dow  v.  HinesJmrgy  1  Aik.  85.  Stfwhwea' 
tker  ▼.  Loamis^  2  Vt  578. 

Washburn  Sf  Marsh  for  defendant 

The  counsel  after  ably  discussing  at  length,  the  facts  alleged  in 
the  bill,  urged  that — ^no  fraud  on  the  part  of  the  defendant  is 
stated  in  the  bill,  directly  or  indirectly.  The  whole  bill  proceeds 
upon  the  ground  of  accident  or  mistake,  and  the  result  of  all  the 
facts  is,  that  whatever  injury  has  resulted  to  the  plaintiff  has  pro- 
ceeded from  negUgencs* 

And  insisted — ^That  the  court  cannot  proceed  to  open  the  case 
of  BitrUm  V.  Wileyy  for  further  litigation,  without  a  violation  of 
those  rules,  which  have  heretofore  been  applied  in  similar  cases. 
Essex  V.  Berry,  2  Vt  161.  Emerson  v.  UdaU,  13  Vt  477.  Briggs 
T.  Shaw,  15  Vt  78.  PeOes  v.  Bank  of  Whitehall,  17  Vt  485. 
Fletcher  v.  Warren,  18  Vt  45.  Warner  v.  Conant,  24  Vt  851. 
2  U.  S.  Eq.^iDig.  867  §  45.  10  U.  S.  Dig.  170  §  282.  9  U.  S. 
J>ig.  169  §  251,  253. 

The  opinion  of  the  court  was  delivered  by 

Rbdfield,  Ch.  J.  This  is  a  bill  in  chancery,  to  obtain  a  new 
trial  in  a  case,  finally  determined  in  this  court  upon  exceptions, 
the  judgment  having  been  entered  up  for  nominal  damages,  on  ac- 
count of  an  omission  to  prove  a  demand,  made  upon  this  orator, 
and  by  consent  of  the  counsel,  in  this  court.  It  is  not  alleged  in 
the  bill,  nor  is  there  any  pretence,  of  any  fraud  or  influence  of 
tlie  defendant  in  the  matter.  The  bill  is  based  altogether  upon 
the  misapprehension  of  the  counsel  as  to  the  facts,  or  the  proof 
existing  of  the  fact,  in  which  the  case  was  then  defective,  and 
the  sickness  of  the  orator,  and  his   consequent  absence  from 
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court,  and  that  the  ezifitenoe  of  the  proof,  and  the  embarrassment 
eonseqaent  upon  the  judgment  being  entered  for  nominal  dama- 
ges in  the  case,  did  not  come  to  the  knowledge  and  appreciation  of 
the  plaintiff  and  his  counsel,  until  the  time  for  bringing  a  petition 
for  a  new  trial  in  the  case  at  law,  had  long  since  elapsed,  and  the 
very  great  iigustice  which  isjlikelj  to  fall  upon  the  plaintifl^  if  he 
is  not  allowed  to  go  for  his  fall  damages,  in  the  action  at  law,  or 
else  recover  them  in  the  court  of  chancery.  These  are  the  sub- 
stantial grounds  for  relief  alleged  in  the  bill  which  is  demurred  to^ 
and  was  dismissed  in  the  court  of  chancery. 

The  early  English  cases  which  have  been  brought  to  our  notice, 
and  which  we  have  before  had  occasion  to  examine,  and  some  of 
the  American  cases,  and  especially  the  case  of  Cofyer  v.  Xon^- 
fordf  1  A.  E.  Marshall  B.  287,  seem  to  go  upon  the  ground  that 
a  bill  will  be  entertained  for  a  new  trial,  in  an  action  detennined 
at  law,  upon  very  much  the  same  grounds  that  new  trials  are 
granted  at  law,  where  the  courts  of  law  have  no  means  of  grant- 
ing a  new  trial,  in  the  case,  either  for  defect  of  powers,  or  from 
lapse  of  time.  But  the  numerous  cases  in  this  state  upon  the 
subject,  from  that  of  £ss€X  v.  Berry  2  Vt  161,  down  to  that  of 
Warner  v«  Conaatf  24  Yt  851,  have  established  the  rule  here  up- 
on a  very  much  narrower  basis.  The  rule  of  the  best  considered 
and  more  recent  cases  upon  this  subject  is,  that  the  party  must  have 
fiiiled  in  obtaining  redress  in  the  suit  at  law,  by  the^fraud  of  the 
opposite  party,  or  inevitable  accident  or  mistake,  without  any  de- 
&ult  either  of  the  party  or  his  counsel  That  is  the  rule  laid 
down  in  the  cases  above  dted,  and  in  the  intervening  cases,  among 
which  we  may  name  Mnerton  v.  UdaU,  18  Vt  477,  and  Pettes  v. 
Bank  of  WhitehaU,  17  id.  485.  The  latter  case,  in  principle,  and 
in  some  of  its  facts  and  circumstances,  has  a  considerable  analogy 
to  the  present  The  rule  in  Connecticut,  Carrington  v.  HMbaMt^ 
17  Conn.  530,  S.  C.  19  id*  84,  is  laid  down  in  almost  the  same 
terms  in  which  it^has  been  established  here;  stress  being  laid  upon 
the  fact  that  the  plaintiff's  failure  to  obtain  justice  at  law,  has  been 
^  without  £ault  on  his  part.''  And  by  this  we  understand  not  wil* 
iul  fault,  but  such  want  of  care  and  diligence,  and  prudence,  as 
is  requisite  in  the  ordinary  business  of  life. 

Now  in  applying  these  principles  to  the  present  case,  it  mustbe 
apparent  at  once,  that  the  real  basis  of  the  bill,  is  to  be  found  ia 


L 


ItABCH  TEBU;  1854.  488 

Snrton  9»  witej* 

ihe  &4Af  that  the  time  to  petition  for  a  iiew  trial  at  law  hasezpired^ 
and  that  the  plaintiff'B  connael  have  consented  to  such  a  judgment^ 
in  the  court  of  law,  as  will  be  liable  to  do  iigustiee  to  him. 

So  fitf  as  the  first  ground  is  cancemed,  it  is  merely  an  appHca^ 
Hoa  to  be  relieved,  in  equity,  firom  the  effect  of  the  statute  of  lim* 
itations,  which  precludes  redress  at  law.  In  this  respect  this  case 
▼eiy  closely  resembles  that  of  Fletcher  t.  Forren,  18  Vt  46,  in 
principle,  oertainlj.  For  although  that  case  does  not  profess  to 
seek  redress,  upon  that  ground  chiefly,  it  is  obvious  that  no  other 
real  necessity  for  a  resort  to  a  court  of  equity,  is  readily  discover- 
ed in  the  case.  It  is  scarcely  needful  to  say,  that  no  such  general 
ground  of  relief,  in  courts  of  equity,  exists.  And  although  the 
case  of  Oofyer  v.  Laniard  alleges,  in  the  note  read  to  us,  some* 
thing  of  this  kind  in  regard  to  new  trials,  it  will  probably  be  found 
when  the  case  is  ezammed,  that  nothing  more  is  dedded,  than 
that  to  afford  relief  in  sudi  case,  it  must  appear  that  he  ia 
now  without  redress  in  the  courts  of  law,  and  that  the  party 
has  &iled  oi  a  trial  at  law,  through  fraud  in  the  opposite  party, 
accident,  or  mistake,  without  his  own  fieuilt,  and  that  the  remedy 
there  lapsed  also,  without  his  fault.  I  am  not  aware  of  this  tojct 
ever  forming  any  substantive  ground  of  relief  in  equity,  although 
by  some  casual  omission  of  a  negative,  through  the  absurd  blun* 
Abt  of  some  (me,  I  am  made  to  say  so^  in  so  many  words,  in 
BoUt.  EaO,  8  Vt  162.  But  the  decision  is  the  exact  contrary 
to  all  purposes,  and  in  all  points. 

There  remains  then,  only  the  entry  |Of  judgment  in  this  court 
for  nominal  damages.  This  was  done  by  no  action  of  the  courts 
by  no  solicitation  of  the  opposite  party,  but  against  their  will, 
very  likely,  and  by  the  express  consent  of  the  counsel  for  plain* 
tif^  as  is  alleged  in  the  bilL  The  court  could  not  have  entered 
up  such  a  judgment,  without  the  consent  of  the  party  or  his  coun* 
seL  The  reasons  which  induced  the  counsel  to  consent  to  such  a 
jadgment,  as  alleged,  are  that  the  plaintiff's  agent  assured  them, 
that  '^  no  such  demand  was  made,  and  none  such  could  be  proved, 
and  took  upon  himself  to  decide  and  determine  it,  to  be  safe  to 
permit  judgment  to  be  entered  for  nominal  damages,  and  judgment 
was  so  entered." 

Now  all  this  is  consistent  with  the  fact,  that  although  it  might 
have  been  known,  that  such  a  demand  was  made,  the  knowledge 
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of  it  being  confined  to  the  parties,  it  could  not,  probably,  1)6  pror- 
ed,  nnless  Wiley  had  admitted  it  to  some  one,  for  de  fum  ap- 
parenHhuM  et  non  eaeistentiius  eadem  ut  ratio*    And  this  proof 
wonld  probably  satisfy  the  allegation.    It  is  too,  altogether  oonsia- 
tent  with  the  allegations  here,  that  the  counsel  might  have  been 
chiefly  influenced  in  determining  to  have  judgment  so  entered,  by  the 
consideration  of  the  uncertainty  attending  the  Htigatiou  of  other 
points  in  the  case,  which  appear  by  the  bill  of  exceptions  made  part  of 
the  bill^and  the  probable  expectation  that  some  redress  might  beob- 
tained  in  the  suits,  in  the  name  of  the  creditors.  At  idl  events,  the 
oonnsel  represented  the  party,  and  undertook  to  act  for  him,  and  with 
such  knowledge  as  he  had,  elected  to  take  judgment  for  nominal 
damages.    Now  was  the  case  ever  known,  that  any  court  shoald 
grant  a  new  trial,  because  it  was  subsequently  probable  that  he 
made  an  unwise  election,  and  if  he  had  elected  to  have  the  case 
opened,  it  would  have  been  better  for  his  client  ?   For  this  is  only 
probable  now,  and  by  no  means  certain.    And  if  the  party  is  giv- 
en  an  election  in  this  couri^  of  this  kind,  and  his  counsel  deternune 
itf  and  on  further  investigation  it  turns  out  that  the  election  tras 
rash,  or  improvident,  or  that  it  is  possibly  or  probably  so,  (for  no- 
thing more  is  shown  here,)  can  the  party  resort  to  a  court  of  eqm* 
tfy  to  give  him  the  opportunity  to  make  a  new  election,  on  the 
ground  that  the  counsel  mistook  the  law,  or  the  proof  in  the  case? 
It  seems  to  me  such  a  decisioa  would  be  in  conflict  witli  all  we 
have  before  decided  upon  the  subject.    After  sucL  a  lapse  of  time 
it  would  be  done,  at  the  hazard  of  great  injustioe  to  the  opposite 
party,  by  loss  of  testimonj,  and  renewed  litigation  ;  after  he  had 
good  reason  to  suppose  it  put  at  rest,  and  might  be  suppled  to 
have  given  over  that  vigilance,  which  he  would  otherwise  have 
ezereised.    We  think,  therefore,  that  the  bill  was  properly  dis- 
missed upon  the  ground, 

L  That  neither  fraud,  accident  or  mistake,  such  as  can  form  the 
basis  of  relief  in  a  court  of  equity,  is  alleged  in  the  bilL 

n.  It  does  appear,  that  whatever  embarrassment  the  plaintiff 
is  in,  comes  from  the  mistake,  and  misjudgment  of  his  counsel,  <ff 
agent,  which  is  to  all  practical  purposes  the  same,  as  if  it  had  been 
that  of  the  party  himself. 

HI.  That  it  is  not  by  any  means  certain,  that  a  new  trial  will 
alter  the  result,  although  it  may  be  perhaps  regarded,  as  probaUe* 
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IV.  The  party  had  preciBelj  that  offered  him  which  he  now 
desires,  and  elected  not  to  accept  it,  and  as  the  other  party  is 
bound  by  the  judgment  on  the  election,  it  should  not  be  left  in  the 
power  of  the  plaintiff  to  get  rid  of  it  in  chancery,  upon  the  ground 
that  he  has  changed  his  mind,  or  his  counsel  have,  upon  grounds 
then  known  to  the  party,  or  which  might  have  been. 

y.  The  plaintiff  has  suffered  a  long  delay,  after  he  should  hare 
made  his  counsel  aware  of  the  proof,  if  any  existed,  so  that  they 
could  have  applied  to  this  court,  at  its  next  term,  to  correct  the 
entry  of  judgment,  and  send  the  case  back  to  the  county  court| 
which  might  possibly  have  been  obtained  at  that  time,  and  which  is 
really  what  the  party  now  requires,  but  which  it  is  too  late  to 
grant  in  any  court,  if  indeed  it  could  ever  have  been  done  with 
safety. 

Decree  of  chancellor  affirmed. 


Alonzo  B.  Hougu  V,  Jacob  Patbick. 

Parties  to  real  actions — EquitaUe  interest  and  possession^^JEreC' 
tion  of  dam — Overfiowing  of  land,  S^c. 

A  person,  who  has  hut  an  cquitahle  interest,  cannot  generally  sue  at  law,  partica- 
larly  in  real  aetlona,  which  9t%  fbnnded  upon  title;  hut  where  one  has  an  eqttlt- 
able  intereat  and  » in  the  actual  poeaession  and  oocvpanoj  of  the  pntDisat,  ka 
may  sustain  a  personal  action  for  tn/nriM  done  to  (katpotiemoni  agaiust  a  moug 
doer,  or  one  who  has  not  a  better  legal  title  or  right  of  possession. 

Actual  possession  is  a  good  title  against  any  one,  who  eannot  show  a  better  title. 

And  so  where  in  18S6,  the  pluntlff  went  hito  possession  of  premises  under  a  bond 
fcr  a  deed,  and  erected  a  house,  and  continued  in  possession  till  he  finally  took 
a  deed  of  the  premisea;  and  the  plaintiff's  grantor  ui  1886,  gave  the  defendant  pa- 
rol permission  to  erect  a  dam  across  a  stream  on  the  said  grantor's  land,  which 
defendant  erected  and  thereby  injured  the  laud  of  the  plaintiff;  in  an  action  to  re- 
cover damages  for  such  injuries,  it  was  AsU^  tihat  the  parol  permission  to  deftod^ 
ant;  would  create  and  giye  him  but  an  equitable  interost,  which  would  be  held 
subservient  to  the  prior  and  superior  equity  of  the  plaintiff,  and  that  the  de- 
fendant had  no  right  to  interfere  with,  or  disturb  the  plaintiff  in  the  occupancy 
cr  possession  of  his  premket;  and  that  ualeea  tbe  defondaiit  oonM  Qstabliah  a 
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legal  right  to  fbib  ereelioa  and  oontiniianoe  of  the  dem,  and  aleo  the  ri^t  to  How 
the  premises  in  plaintiff  *8  poMession,  the  plaintiff  would  be  entitled  to  recoTer 
damages  Bustained  at  any  time  wiUdn  six  yean  before  the  commencement  of 
hlaenit. 

The  hitereet  of  a  witnew,  created  by  a  mortgage  giTen  to  hia  wilb,  is  removed  by 
an  assignment  of  the  mortgage,  and  a  delivery  of  the  assignment  will  be  pre- 
sumed, if  nothing  appears  in  the  ease  showing  it  otherwise;  so  too,  where  the 
witness  holds  an  assignment  of  the  judgment  recovered  in  a  ibrmer  trial,  the 
objection  to  his  competency  is  removed  by  a  re  assignment  of  the  same. 

This  was  an  action  on  the  case,  for  flowing  the  plaintiflrs  land 
by  means  of  a  dam. 

The  plaintiff  declares  that  on  the  18th  daj  of  October,  1835^ 
he  was  seized  of  the  premises,  and  from  thence  hitherto  hath  been 
seized  and  lawfully  possessed  of  them. 

That  defendant,  on  the  first  day  of  October,  1836,  erected,  on 
land  contiguous  upon  the  east  to  the  land  of  the  plaintiff  and  across 
Jewell  Brook,  a  dam,  and  hath  ever  since  kept  up  and  continued 
said  dam,  thereby  stopping  and  obstructing  the  natural  course  of 
the  waters  of  said  brook,  thereby  causing  the  waters  of  said  brook 
to  overflow  and  drown  the  plaintiff's  land,  destroying  the  plaintiff's 

crops  growing  thereon  of  the  valueof — and  other  damages • 

The  writ  was  dated  the  22d  day  of  October,  1849,  and  served  on 
the  16th  day  of  November,  1849. 

Plea,  not  guilty  withm  six  years,  and  trial  by  jury. 

On  the  trial,  it  was  conceded  that  one  William  B.  Wetherbee 
owned  the  land  described  in  the  plaintiff's  declaration,  together 
with  the  lands  adjoining,  and  gave  the  plaintiff  a  bond  for  a  deed 
of  the  land  descHbed  in  the  declaration,  (the  bond  is  dated  Odo* 
ber  28, 1835.) 

The  plaintiff  oflEered  testimony  tending  to  prove,  that  immedi- 
ately after  the  date  of  said  bond,  he  entered  into  possession  of  said 
land  and  erected  buildings  thereon,  and  had  by  himself  and  ten- 
ants ever  since  occupied  and  possessed  the  same ;  that  plaintiff 
gave  to  one  Jonathan  Carpenter  a  quit-claim  deed,  dated  Septem- 
ber 25, 1837  ;  but  that  the  same  was  only  as  security  for  debt  and 
in  trust,  and  that  on  the  fifth  day  of  February,  1839,  said  Wetii- 
erbee  executed  a  deed  of  said  land  to  said  Carpenter,  who  held 
the  title  in  trust  for  the  plaintiff,  and  that  said  Carpenter,  on  the 
19th  day  of  July,  1839,  executed  a  bond  for  a  deed  to  plaintiffs 
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and  that  afterwards,  on  the  25tfa  day  of  November,  1847,  said 
Carpenter  ezecated  his  deed  of  the  premises  to  the  plaintiff.  (Cop* 
ies  of  the  said  deeds  and  bonds  were  read  in  evidenoOi  and  put 
into  the  case.) 

The  plaintiff's  testimony  also  tended  to  prove,  that  the  next  year 
after  plaintiff  received  his  bond  ^m  said  Wetherbee,  and  entered 
upon  said  land,  the  defendant  erected  a  dam  on  the  stream  run- 
ning throngh  said  land,  on  the  land  of  said  Wetherbee,  a  few  rods 
below  the  line  of  the  plaintiff's  land,  and  subsequently  elevated 
the  same,  and  continued  and  sustained  the  same  up  to  the  com- 
mencement of  this  suit,  and  that  thereby  the  water  of  said 
stream  has  been  flowed  back  in  the  channel  of  said  stream  over 
the  phuntiff^s  land  firam  time  to  time,  thereby  doing  him  great  in- 
jury. 

The  defendant  gave  evidence  tending  to  prove,  that  in  1885,  he 
erected  a  blacksmith's  shop  on  his  land  on  said  stream  below  the 
plaintiff's  land,  with  a  view  to  put  in  machinery  to  be  propelled 
by  the  water  of  said  stream ;  that  in  1836,  by  permission  of  said 
Wetherbee  the  defendant  erected  a  dam  across  said  brook  on  the 
land  of  said  Wetherbee,  and  that  it  set  back  the  water  in  the  bed 
of  the  brook  only  to  the  line,  or  a  little  over  the  line  of  the  plain- 
tiff's land,  and  that  he  never  afterwards  elevated  it  any  higher, 
and  that  the  same  has  never  occasioned  the  water  to  flow  onto  the 
plaintiff's  land ;  that  said  Wetherbee  on  the  22d  day  of  June,  1847, 
executed  to  the  defendant  a  deed  of  said  privilege  of  keeping  up 
said  dam,  which  deed  was  read  in  evidence,  and  put  into  the  case* 

The  defendant  requested  the  court  to  charge  the  jury,  that  if 
the  defendant  erected  the  dam  permanently  on  Wetherbee's  land, 
and  by  his  permission  and  before  said  Wetherbee  deeded  to  said 
Carpenter  in  February,  1889,  and  that  the  defendant  was  then  in 
the  use  and  occupancy  of  said  dam  by  said  Wetherbee's  permis* 
sion,  and  continued  so  to  use  and  occupy  the  same  until  the  com- 
mencement of  this  suit,  and  that  said  Wetherbee  deeded  to  the  de- 
fendant said  privilege  in  June,  1847,  then  the  plaintiff  cannot 
recover  for  any  damage  done  by  said  dam  as  flrst  erected. 

The  court, — Collahbb,  J.,  presiding,— -declined  so  to  charge 
the  jury ;  but  did  charge  the  jury,  that  if  they  found  the  plaintiff 
rightfully  took  and  held  possession  of  said  land  from  the  time  he 
took  said  bond  from  said  Wetherbee,  he  would  be  entitled  to  re- 
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cover  fbr  an j  injury  ooca«ioiied  to  his  poaseflBioii  «ad  e^jojmenl 
of  said  land,  within  six  years  next  befinre  die  commencemeBt  of 
this  action,  by  reason  of  said  dam  erected  or  eleyated  after  the 
plaintiff  so  took  possession. 

To  which  charge  and  refbsal  of  the  court  to  charge  as  reqaest^ 
ed,  the  defendant  excepted. 

In  the  progress  of  the  trial,  the  plaintiff  offered  one  Calvin  & 
Sears,  as  a  witness,  to  whom  the  defendant  oljjected  on  the  ground 
of  interest,  and  gave  in  evidence  a  copy  of  a  mortgage  deed  irom 
the  defendant  to  Lucretia  M.  Sears,  wife  of  the  said  Calvin,  dated 
June  19th,  1848,  and  also  a  notice,  from  said  Sears  to  the  defend- 
ant,  dated  October  16,  1851,  that  plaintiff  had  assigned  to  him, 
the  said  Sears  all  interest  in  this  suit  The  plaintiff  admitted  that 
he  assigned  the  judgment  in  this  suit,  and  which  was  set  forth  in 
said  notice,  immediately  after  the  last  verdict  in  said  case. 

The  plaintiff  to  remove  said  objection  of  interest,  gave  in  evi- 
dence a  re-assignment  of  said  judgment  to  the  plaintiff,  dated 
June  9, 1853,  also  an  assignment  of  said  mortgage,  by  sud  Sears 
and  wife,  to  Calvin  L.  Gilbert,  dated  December  9, 1851. 

The  court  admitted  the  said  Sears  to  testify,  to  which  dedakxi 
of  the  court,  the  defendant  excepted. 

In  the  progress  of  the  trial,  the  plaintiff  also  offered  testimony 
to  show  damages  occasioned  to  him,  by  ^  flow  of  water  on  said 
land  by  said  dam,  since  the  commencement  of  this  action ;  to  the 
admission  of  which  the  defendant  objected,  and  the  same  was  ex* 
duded  by  the  court-*to  which  decision  of  the  court  excluding  this 
testimony  the  plaintiff  excited. 

&  Fidlam  for  deftndant 

L  The  defendant  insists,  that  he  was  entitled  to  the  charge  aa 
requested. 

(1.)  Because  the  fk>wing  back  of  water  in  the  channel  does  not 
give  a  right  of  action  without  special  damages.  Cooper  v.  HaUy 
5  Ham.  320,  dted  8  U.  &  Dig.  6i5§  77. 

(2.)  Wetherbee  liad  the  right  while  owner  of  the  plaintifTa 
land  to  subject  it  to  servitude  of  this  kind,  and  it  would  be  subject 
to  the  same  while  in  the  possession  of  his  grantee,  and  the  owner 
of  the  servient  tenement  cannot  prevent  such  servitude,  or  deprive 
the  owner  of  the  dominant  tenement  from  enjoying  the  benefit  of 
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tiud  servitude,  whetlier  the  owner  of  tlie  dominaDt  tenement  be 
Wetherbee  or  his  grantee.  Nicholas  v.  ChamberUn^  Cro.  Jao. 
121.  Gale  &;  Whatley's  Law  of  Easements  88  to  49.  Angel  on 
Water  courses  57.  Story  v.  Odin^  12  Mass.  157.  Grant  r. 
Chtm,  12  Mass.  442. 

(3.)  The  necessity  of  preserving  such  rights  has  been  so  ap- 
parent,  that  courts  have  held  a  period  of  enjoyment  less  Uian  that 
required  by  the  statute  of  limitations  sufficient  from  which  to  pr^ 
same  a  grant  Record  v.  WiUiamSy  1  Wheat  59.  Angel  on 
Water  courses  68. 

II.  The  court  manifestly  erred  in  charging  the  jury,  that  the 
plaintiff  could  recover  for  any  injury  occasioned  to  his  possession 
and  enjoyment  of  said  land,  by  reason  of  said  dam  erected  or  ele- 
vated after  the  plaintiff  took  possession. 

(1.)  Because,  there  are  numerous  injuries  occasioned  by  the 
erection  of  dams  for  which  there  is  no  redress  ;  for  instance,  the 
reasonable  detention  of  water  in  a  pond  for  the  use  of  mills,  although 
it  may  injure  the  mills  below  it  has  always  been  held  to  be  an  in- 
jury for  which  no  action  could  be  sustained.  Tyler  et  oL  v.  WiU 
hinsofiy  4  Mason  401.  Mason  et  aL  v.  Brinkerhoff^  17  Johns. 
306.    Angel  on  Wat  15, 16  and  17. 

(2.)  Every  owner  of  a  stream  of  water,  has  a  right  to  erect  a 
dam  on  his  own  premises  and  flow  the  water  back  to  the  extent  of 
his  own  land,  and  if  this  do  no  injury  to  the  proprietors  above^ 
when  water  is  at  its  ordinary  pitch,  such  pro[»rietors  cannot  recov- 
er for  damages  occasioned  by  the  water  flowing.  3  U.  S.  Dig. 
640  §4. 

m.  Calvin  R.  Sears  was  improperly  admitted  as  a  witness. 
The  mortgage  to  his  wife  created  an  interest,  which  should  have 
excluded  him,  and  the  assignment  to  Gilbert  did  not  vary  that  in^ 
terest,  for  there  was  no  evidence  that  Gilbert  ever  accepted  it,  and 
it  was  in  the  hands  of  the  plaintiff.  A  witness  who  would  take 
an  assignment  of  a  judgment  as  Sears  did  in  this  case,  and  then 
sell  it  bade  to  the  plaintiff  for  the  sake  of  testifying  would  readily 
assign  a  mortgage  to  a  man  in  Georgia,  and  put  it  into  plaintiff's 
Lands  for  the  same  purpose* 

Washburn  4r  Marsh  for  plainti£ 
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L  The  defendant  was  not  entitled  to  a  charge  in  aooordanoe 
with  his  first  request 

(1.)  Wetherbee,  having  in  ISSS9  executed  to  the  plaintiff  a  bond 
to  convej)  and  deliver  possession  of  the  prenkises,  could  not  give 
a  license,  by  parol  or  otherwise,  for  the  exercise  of  rights  incon- 
sistent with  the  plaintiff's  enjoyment  of  the  premises. 

(2.)  The  plaintiff  having  taken  possession  of  the  premisee  in 
18B5,  under  the  agreement  for  a  deed  firom  Wetherbee,  and  im- 
mediately erected  buildings  thereon,  and  continued  in  exclusive 
and  adverse  possession  through  the  year  1836,  and  ever  after- 
wards, the  defendant  must  be  charged  with  notice  of  the  plaintiff^s 
rights,  derived  from  Wetherbee,  and  cannot  assert  any  inconsistent 
rights,  derived  from  the  license  which  he  received  from  Wetherbee 
an  1836.  Bipley  v.  Tale,  18  Yt  220.  19  Yt  156.  iVniMy  ▼• 
Fdhws,  15  Yt  541. 

But  it  sufficiently  appears  from  the  case,  that  the  defendant 
when  he  obtained  the  license  in  1886,  had  notice  in  fact  of  the 
plaintiff's  rights ;  for  it  is  stated,  that  he  gave  evidence  tending  to 
prove  that  he  so  erected  his  dam,  as  to  set  back  the  water  anfy  to 
the  plaintiff's  line,  or  a  little  over,  and  that  he  never  afterwards 
elevated  the  dam,  and  that  the  dam  never  did  occasion  the  water 
to  flow  on  to  plaintiff's  land. 

But  however  the  exceptions  may  be  construed  in  this  respect^ 
this  is  a  point  in  regard  to  which  there  never  has  been  any  con- 
troversy,— ^the  notice  to  the  defendant  having  been  proved  by  the 
same  testimony,  which  proved  his  license. 

And  the  defendant  can  daim  no  paramount  rights  by  reason  of 
the  erection  of  his  shop,  in  1885,  ^  with  a  view  to  put  in  machine- 
ry to  be  propelled  by  Uie  water  of  the  stream." 

(1.)  It  does  not  appear,  that  the  erection  was  previous  to  the 
execution  of  the  bond  to  the  plamtiff,  and  the  erection  of  the  plain- 
tiff's house,  in  1835. 

(2.)  It  does  not  appear,  that  the  plaintiff  had  any  notice  of  de- 
fendant's "  view  to  put  in  maekinery,*' 

(3.)  It  is  not  stated,  what  distance  below  the  plaintiff's  land  tlie 
shop  was  erected ;  nor  that  the  machinery,  which  the  defendant 
had  a  ^  view  "  of  placing  therein,  could  only  be  propelled  by  ereeU 
ing  a  dam  sufficiently  high,  to  flow  the  plaintiff*'s  land. 

And  the  fact  is,  that  the  shop  was  erected  upon  a  dam,  whidi 
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had  existed  m&nj  years,  and  which  did  not  flow  the  water  to  with- 
in many  rods  of  the  plaintiff's  land. 

n.  The  plidntiff 's  right  of  recovery  was  limited  hy  the  charge, 
to  the  injury  to  his  possession  and  enjoyment  of  the  land;  and  as 
it  appears,  that  he  was  rightfully  in  possession,  during  the  six  years 
to  which  his  recovery  was  limited,  and  the  declaration  proceeds 
for  an  injury  to  his  possession,  no  question  can  be  raised  as  to  the 
nature  of  his  title. 

ILL  There  was  no  error  in  admitting  the  testimony  of  Sears. 

(1.)  Whatever  interest  he  acquired  by  the  assignment  to  him  of 
the  previous  judgment  was  purged  by  his  re-assignment  to  the 
plaintiff.    Edwards  v.  GoUing^  20  Y t  40. 

(2.)  Thai  his  interest  as  husband  of  the  mortgagee  was  purged 
by  the  assignment  of  the  mortgage,  to  Calvin  L.  Gilbert,  was  de- 
cided by  this  court  when  this  case  was  last  before  them. 

(3.)  And  in  any  event  the  judgment  should  not  be  reversed  for 
liiis  cause,  since  the  objection  for  interest  is  now  abolished  by  stat- 


ne  opinion  «f  the  court  was  delivered  by 

IsHAic,  J.  The  plaintiff  has  brought  Uiis  action  for  the  erection 
and  continuance  of  a  dam  across  a  stream  of  wuter,  in  Ludlow, 
which  caused  the  overflowing  of  his  famd. 

In  relation  to  the  interest  and  right  of  the  plidntiff  in  the  land 
overflowed,  we  learn  that  tibe  premises  were  iiMinerly  owned  by 
Mr.  Wetherbee ;  that  on  the  d6th  of  October,  1635,  Mr.  Wether- 
bee  executed  hJs  bond  to  the  plaintiff  for  the  conveyance  of  the 
hind  to  him,  and  that  immediately  thereafter,  the  plaintiff  entered 
into  the  possession  of  the  premises,  erected  buildings  thereon,  and 
has  continued  his  occupation  and  possession  of  the  premises  ever 
since*  The  premises  were  afterwards  conveyed  by  Mr.  Wetheiv 
bee  and  the  plaintiff,  to  Mr.  Carpenter  as  security  for  a  debt,  and 
in  trust  for  the  plaintiff,  and  on  tiie  25th  of  November,  1847,  were 
eonveyed  by  Mr.  Carpenter  to  the  plaintiff;  thus  vesting  in  him 
the  legal  as  well  as  the  equitable  title  to  the  land.  From  the  28th 
of  October,  1835,  when  the  bond  was  executed,  to  the  25th  of  No- 
vember, 1847,  when  the  deed  to  the  plaintiff  was  given  by  Mr. 
Carpenter,  the  plaintiff  had  an  equitable  interest  in  the  premises^ 
xxTi  29 
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acoompanied  b  j  the  actual  occnpaticm  and  possession  in  his  own  ri^^ 

It  is  insisted  that  the  plaintiff  can  sustain  no  action  of  this  char- 
acter against  the  defendant,  for  anj  injury  during  this  period ;  and 
that  the  jury  under  the  charge  of  the  court,  improperly  estimated 
damages,  sustained  during  a  portion  of  that  time,  which  arose  from 
the  erection  of  that  dam. 

As  a  general  rule,  an  action  must  be  brought  in  the  name  of 
the  party  whose  legal  right  has  been  affected.  A  perscm  who  has 
but  an  equitable  interest  cannot  generally  sue  at  law,  particularly 
in  real  actions,  which  are  founded  upon  title.  But  where  one  is 
in  the  actual  possession  and  occupancy  of  premises,  he  may  sus- 
tain a  personal  action  for  injuries  done  to  thai  poetession,  against  a 
wrong  doer,  or  one  who  has  not  a  better  legal  title,  or  right  of 
possession.  Actual  possession  is  a  good  title  against  any  one  who 
cannot  show  a  better  right  Graham  v.  Peaty  1  East  244.  1 
Chitty's  Plead.  46.  Lambert  v.  Stroother,  Willis  221.  HuU\. 
Fulkr,  4  Vt  199. 

Unless  the  defendant,  therefore,  established  a  legal  right,  not 
only  to  the  erection  and  continuance  of  the  present  dam,  but  the 
right  also  to  flow  the  water  upon  the  premises  in  the  possession  of 
the  plainti£^  we  think  the  court  were  justified  in  their  charge  to 
the  jury,  that  the  plaintiffs  right  to  the  premises  was  sufficient  to 
entitle  him  to  recover  damages,  which  were  sustained  at  any  time 
within  six  years  before  the  eonmiencement  of  this  action.  EaU 
V.  Chaffee^  18  Vt  150. 

In  respect  to  the  right  of  the  defendant  to  erect  a  dam  across 
this  stream,  we  learn  from  the  case,  that  on  the  18th  of  August^ 
1835,  Mr.  Wetherbee  conyeyed  certain  premises  to  the  defendant 
of  which  he  is  in  possession,  with  the  right  of  erecting  a  dana 
across  that  stream  on  the  premises  conveyed,  of  the  same  height 
a  dam  had  formerly  been  erected.  The  defendant's  buildings  are 
erected  upon  those  premises.  This  deed  gave  no  right  to  the  de- 
fendant to  erect  the  present  dam,  as  it  was  not  erected  upon  those 
premises,  but  several  rods  above,  and  near  the  land  of  the  plaintiff ; 
indeed,  the  right  to  erect  the  present  dam,  and  to  flow  back  the 
water,  is  not  claimed  under  this  deed.  The  present  dam  was  erect- 
ed in  1836  upon  the  land  of  Mr.  Wetherbee,  and  by  his  permia- 
sion.  That  parol  permission  to  erect  this  dam,  gave  the  defendant 
no  right  to  the  land,  or  to  flow  the  water  upon  the  premises  occtt- 
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pied  by  the  plaintiiC  He  was  at  law  a  mere  oocapant  at  wilL 
Mr.  Wetherbee  or  anj  one  under  him  eould  have  caused  the  dam 
to  be  removed  at  their  pleasure,  untO  the  right  was  ooojSbrmed  by 
Wetherbee's  deed  of  June,  1847.  Cook  v.  Sieamsy  11  Mass.  533. 
&Ul  V.  Chaffeej  13  Vt.  150.  But  giving  to  that  parol  permission, 
and  the  erection  of  the  dam  under  it,  its  greatest  effect,  it  would 
create  but  an  equitable  right  in  the  defendant,  which  would  be 
held  subservient  to  the  prior  and  superior  equity  of  the  plaintiff, 
and  would  give  him  no  right  to  interfere  with,  or  disturb  the  plain- 
tiff in  the  occupancy  or  possession  of  his  premises.  In  giving  his 
pennission  to  ereot  that  dam,  Mr.  Wetherbee  obviously  did  not  in- 
tend to  do  any  act  in  derogation  of  the  right  he  had  previously 
given  to  the  plaintiff,  and  this  must  have  been  so  understood  by  the 
defendant,  for  in  his  defense  and  in  the  evidence  he  introduced,  it 
was  insisted,  that  the  dam  occasioned  the  water  to  flow  back  cmly 
on  the  land  of  Mr.  Wetherbee,  and  not  on  the  land  in  the  pos- 
session of  the  plaintiff.  This  intention  and  understanding  of  the 
parties  is  confirmed  by  their  subsequent  deed  of  June,  1847.  If 
that  deed  was  given  in  pursuance  of  that  parol  pennission,  we 
find,  that  while  it  eoofirms  the  right  to  erect  and  continue  that  dam, 
and  gives  the  further  right  to  construct  an  aqueduct  firom  the  dam 
to  the  defendant's  shop,  yet,  the  right  to  flow  the  water  back,  is  ex- 
pressly limited  to  the  Hne  of  Alonzo  B.  Hough. 

Whether,  therefore,  we  look  to  the  several  deeds  of  Mr.  Weth- 
erbee to  the  defendant,  of  August  18,  1835,  and  of  June  22, 
1847,  or  to  the  parol  permission  granted  in  1836,  the  defendant 
had  no  right  to  erect,  or  continue  the  erection  of  the  dam,  where 
it  is  now  situated,  so  as  to  cause  the  water  of  that  stream  to  flow 
upon  the  land  of  the  plaintiff.  The  jury  have  found,  that  the  dam 
was  erected  by  the  defendant,  and  that  the  plaintiff  has  sustained 
damages  in  consequence  of  its  erection,  and  the  flowing  of  the 
water  back  upon  his  premises.  Upon  those  facts,  the  plaintiff  is 
entitled  to  recover  such  damages  as  he  has  sustained  from  that 
cause,  in  being  prevented  or  disturbed  in  the  full  enjoyment,  and 
use  of  the  premises  in  his  possession. 

The  language  of  the  court,  in  their  charge  to  the  juiy,  that  the 
plaintiff  was  entitled  to  recover  for  cmy  injury  occasioned  to  his 
possession,  &c,  should  be  understood  with  reference  to  its  context, 
and  the  fiicts  appearing  in  the  case-    It  has  reference  only  to  such 
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damages,  as  tendiiig  to  prove  which,  testimony  was  introduoed  od 
the  trial  of  the  case.  Under  this  constractlon  of  the  charge,  we 
see  no  matter  for  which  the  defendant  has  canse  of  exception. 

The  objection  to  the  competency  of  Calvin  B.  Sears,  as  a  wit- 
ness was  properly  ovemUed.  The  mortgage  given  to  his  wife 
created  an  interest  in  the  land,  which  by  the  marriage  might  vest 
in  the  hnsband,  but  at  most  it  was  contingent  in  its  character,  as 
the  debt  might  have  been  satisfied  without  resorting  to  the  mort- 
gage secarity.  But  if  he.  was  interested  in  the  event  <^  the  soit 
while  they  held  that  mortgage,  its  assignment  to  Calvin  L.  Gilbert 
removed  the  objection.  The  assignment  was  a  valid  transfer  of 
the  mortgage  as  against  the  witness  and  his  wife,  and  will  estop 
them  from  daiming  the  same,  as  against  their  deed  of  assignment. 
A  delivery  is  presumed,  as  no  iaet  is  stated  in  the  case  showing  it 
otherwise.  The  reassignment  of  the  judgment  removed  the  ob- 
jection from  that  source.  Theassignment  of  the  mortgage  and  the 
debt  secured  thereby  to  Gilbert,  restored  the  competency  of  the 
witness,  but  they  were  all  circumstances  which  could  properly  be 
taken  into  consideration  as  afiecdng  the  credibililj  of  the  witness. 

The  judgment  of  the  County  Court  is  affinned. 


Samuel  Ttjdob  &  Philo  Hillyeb  v.  Asa  Tatlob. 

{  Ueamd  at  thb  SraciAL  Txbm,  18SS.] 

Petition  to  vacaU  the  hvy  of  an  execution^  which  had  been  levied 
on  land  not  owned  hg  the  debtor. 

When  an  exeoiition  it  levied  on  real  eetate,  of  wiiieh  the  debtor  bss  no  title,  end 
the  veoovds  of  the  oonrt  fluniah  eridenoe  on  their  fhoe,  that  the  exeoation  waa 
•atiafled  by  snoh  levy,  no  proceeding  can  be  had  to  obtain  actoal  payoiaat  of 
that  debt,  until  the  eridenoe  of  that  apparent  aatisfaotion  ii  remored. 

The  law  upon  this  snbjeotlBBetUed  in  PraUy.Jomn^n  Yt,841,aiid  Stmlerr. 
Tucker,  1 D.  Chip.  8M- 

When  A  levy  haa  been  made  on  prendses  where  the  debtor  had  no  tiHe  cr  intenat, 
the  creditor  vaaj  snake  application  to  the  oourt  to  Taoate  the  ievyt  wd  thia  «^ 
plication  ia  addreaoed  to  the  power  of  the  conrt  to  correct  its  own  reooids»  and 
this  power  may  be  •lawfiilly  exercised  by  the  oonrt,  on  petition  or  motion,  ac- 
companied with  aiBdaTits  and  notice. 
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And  In  such  a  case,  If  the  court  had  jnrisdiction  over  th6i«nbject  matter,  and  the 
parties  In  the  original  tnlt,  thej  will  have  power  to  correct  their  records,  or  to 
grant  this  smnmarj  relief,  though  the  parties  should  remove  from  the  state  a^ 
tar  the  commencement  of  the  aoit,  and  oontiniie  tt>  teside  wilhoiit  the  state. 

And  where  soch  a  levy  had  been  made,  on  an  ezecntion  issued  on  a  judgment, 
rendered  in  1SS8,  on  land  where  the  debtor  had  no  tlfle  or  Interest,  and  the  same 
waa  suffered  toremain  In  that  sttuation  from  that  tfane,  until  the  present  ap> 
pUcatkm  on  petition  to  racate  the  levy  was  made,  though  the  parties  during 
all  that  period,  had  the  same  means  for  enforcing  the  claim  they  now  have ;  un- 
der these  circumstances,  U  woi  kdd,  that  the  application  to  vacate  the  levy, 
oog^  not  to  be  granted,  Inasmuoh  as  the  law  will  raise  a  presumption  of  pay- 
ment and  satisfaction  of  the  judgment,  and  Inasmuch  as  no  oheumstaoces  ap- 
pear In  tiie  petition  ailisctlng  that  presumption,  and  the  court  dismissed  the  pe- 
tition. 

This  was  a  petition  bionght  to  raeate  a  levy  of  an  ezeeution, 
irliidi  was  issued  on  a  jndgment  rendered  by  the  Supreme  Court , 
at  ihe  June  Term,  1828.  The  levy  was  made  in  December,  1828, 
on  land  where  the  debtor  had  no  title  or  interest.  The  fiu^ts  in 
the  case  sufficientiy  appear  in  the  <^inion  of  the  court 

Wathhum  ^  Manh  for  petitioners* 

The  judgment  was  rendered  by  this  court  in  1828,  and  execu* 
tion  was  issued  and  levied  upon  land  in  possession  of  Horace 
Hunter,  and  actually  the  property  of  Jabez  Hunter.  Possession 
was  never  taken  by  the  creditors,  under  the  levy,  and  it  has  always 
been  held  and  retained  by  Hunter,  and  those  claiming  under  him. 
The  officer's  return  of  the  levy  shows  an  apparent  satisfaction  of  re- 
cord ;  but  there  having  been  no  satisfiftction  in  fact,  the  record,  in 
this  respect,  is  fiilse,  and  the  error  may  be  corrected  upon  petition. 

The  power  incident  to  all  courts  of  general  jurisdiction,  to  in- 
quire into  the  correctDess  of  their  own  proceedings,  to  correct  their 
records  according  to  the  truth,  if  erroneously  made,  or  to  relieve 
a  party  against  the  ui^ust  operation  of  a  record,  on  ascertaining, 
by  a  direct  inquu^  into  the  matter,  that  the  record  ought  nQt  to 
have  been  so  made,*««nd  to  do  this  on  mothn^  founded  on  aiBda- 
vitB  and  notice,  was  distincUy  asserted  in  Mo$$eaux  v.  Bingham^ 
19  Yt.  460,  and  the  case  of  S&M  v.  Stewwi^  5  Vt.  57,  was  cited 
as  an  illostration  of  its  exercise.  That  the  court  will,  on  motion^ 
exercise  this  power,  by  setting  aside  an  irregular  levy  of  execu- 
^n,  was  asserted  by  Williams,  J.,  in  HurUnU  v.  Mayo^  1  D. 
Chip-  890,  S91t  <u^  in  PeU^  v«  Montague^  decided  by  this  courtin 
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this  county,  June  Term,  1851, — which  was  a  petition  to  vacate  the 
levy  of  an  execution,  for  irregularity,  which  rendered  the  levy  a 
nullity^— this  power  was  exercised,  and  the  levy  was  vacated. 
That  case  must  he  decisive  of  the  case  at  bar. 

If  the  creditors  have  not  a  remedy  in  this  fonn,  they  are  with- 
out remedy ;  for  the  statute,  which  has  been  in  fiHroe  for  many 
years  in  this  state,  allowing  the  creditor  to  bring  $e%re  faeiasj 
where  an  execution  has  been  levied  upon  property  not  belonging 
to  the  debtor,  has  been  repealed.  Acta  of  1852,  p^  7.  Comp. 
Stat  c.  45  §  46. 

No  objection  can  be  based,  by  the  debtor,  upon  Ihe  lapse  of 
time,  since  it  has  been  held,  in  Baxter  v.  Tucker^  1  D.  Chip.  353, 
that  the  statute  of  limitations  does  not  apply  to  any  case,  ^  where 
by  the  return  of  the  execution,  the  judgment  appears  on  record  to 
be  satisfied," — and  if  this  were  not  so,  the  non-reddenoe  within 
this  state,  of  either  the  creditors  or  debtor,  since  the  rendition  of 
the  judgment,  is  a  sufficient  answer  to  the  objection. 

The  dictum  in  Co.  Lit.  290  6,  ^  that  it  appeareth  by  the  pream- 
ble of  the  statute,  32  Hen.  8,  c.  5,  and  by  divers  books,  that  afier 
a  full  and  perfect  execution  had  by  extent  returned  and  of  record, 
there  shall  never  be  any  re-«xtent  upon  any  eviction,''  is  not  ap- 
plicable to  this  ease.    For  that  refers  to  an  extent  upon  the  rents 
and  profits  of  land,  (which  is  all  that  the  c(»nmon  law,  or  die 
statutes  giving  remedy  by  elegit ,  by  statute  merchant  or  stat- 
ute staple,  allowed,)  and  not  to  a  levy  under  the  statute  of  this 
state,  upon  the  fee.    The  creditor,  under  such  a  levy,  is  put  in 
possession,  and  acquires  the  right  to  take  the  r^ts  and  previa, 
while  he  remains  in  possession,  and  does  take  them.    It  may, 
with  Bcmie  show  of  justice,  be  said,  that  having  taken  an  appear- 
ance of  satisfaction,  and  some  value,  he  shall  not  have  another 
extent,  and  this  for  the  reason  given  in  Bac  Abr.  Ex'on  D.  1717, 
where  it  is  said  that  though  the  creditor  ^  take  but  an  acre  of 
land  in  execution,  yet  it  is  held  a  satisfactbn  of  the  debt,  be  k 
never  so  great,  hetxtu$€  m  time  it  tna^  c(nne  wAof  iif  as  weU  as 
for  the  reason  assigned  in  Crawley  v.  Lidgeatj  Cro.  Jac  338,  that 
**  the  taking  of  land  in  extent  for  the  debt  is,  in  judgment  of  law, 
as  if  he  had  taken  a  lease  for  years  in  satisfaction  of  the  debt." 
But  how  can  diat  be  held  a  *^  fuU  and  perfect  execution  bad  by 
extent,''  which  passes  no  tide  of  the  debtor  to  any  land,  and  under 
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which  the  creditor  does  Hot  acqnhre  even  the  present  possession 
of  land? 

This  whole  question  was  examined  with  great  care  hj  Ch.  J. 
Pabksb,  in  Bumkam  y.  Cbffin^  8  N.  H.  114,  and  he  arrived  at 
the  conclusion,  both  upon  reason  and  authority,  '<  that  it  u  by  no 
mtan9  dear^  that  by  the  common  law,  the  creditor  who  had  ex- 
tended landsy  which  did  not  belong  to  his  debtor,  might  not  have 
a  new  extent,  before  the  statute  of  82  Hen.  d.**  And  in  that  case 
the  same  remedy  was  afforded  by  action  of  dSsM,  against  a  void 
leyy,  which  this  court  refused,  in  that  form  of  action,  in  Pratt  v. 
J<me$y  22  Yt  841,— but  afibided,  xxi^u petitimin  Pettei  v.  Monta- 
gue,  above  cited. 

O.  P.  CAofuS^  for  defendant 

L  We  say  that  the  court  have  no  jurisdiction.  Both  parties 
reside  out  of  this  state,  and  no  service  was  made  on  defendant 
within  the  state. 

IL  Afler  thirty  years,  the  court  will  presume  the  debt  satisfied, 
either  by  levy  or  otherwise. 

If  the  court  have  jurisdiction  now,  the  petitioners  might  at  any 
time  have  resorted  to  the  same  remedy;  but  if  they  had  not  this 
remedy,  they  might  have  proceeded  by  tcirefaeioi^  in  which  case 
the  service  might  have  been  sufficient,  as  the  court  already  have 
jurisdiction  of  the  parties.    Barnes  v.  Bdknap^  22  Vt  419. 

The  statute,  relating  to  scire  fatioi,  furnishes  a  cumulative 
remedy.  The  present  proceeding  might  have  been  taken  at  any 
time,  if  it  can  now  be  had.  Pratt  v.  Jones^  22  Yt.  845.  Pettesr. 
Raymond  H  aLj  (not  reported.) 

The  opinion  of  the  court  was  delivered  by 

Ibham,  J.  This  petition  is  brought  to  vacate  the  levy  of  an 
executicm.  The  judgment  was  rendered  in  the  Supreme  Court 
at  the  June  Term,  1828,  and  the  execution  levied  on  real  es- 
tate in  December,  of  that  year.  It  is  stated  in  the  petition,  that 
the  premises,  at  the  time  of  the  attachment  and  levy,  were  in 
the  possession  of,  and  owned  by  Jabez  Hunter;  that  they  were 
never  owned,  and  have  never  been  in  the  possession  c/i  the  debtor, 
or  these  creditors,  since  the  levy ;  and  that  no  benefit  or  advantage 
therefimn,  has  ever  been  or  can  be  realized  by  them.    We  are 
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fiatisfied  from  the  evidence  accompanjiog  this  petition,  that  the 
execution  was  levied  upon  property  not  owned  by  Asa  Taylor,  and 
that  no  title  or  interest  passed  to  the  creditors  under  that  levy ; 
indeed,  it  haa  not  been  contended  in  defense,  that  the  levy  of  the 
executbn  has  been  effectual  for  any  purpose,  in  producing  actoal 
satisfaction  of  the  debt,  either  at  law  or  in  equity.  We  are,  there- 
fore, to  take  those  facts  as  true,  and  as  satis&ctorily  proved  by  the 
testimony  in  the  case. 

The  execution  having  been  thus  levied,  and  the  records  of  the 
court  furnishing  evidence  on  their  face,  that  the  execution  was 
thereby  satisfied,  no  proceedings  can  be  had  to  obtain  actual  pay* 
ment  of  that  debt,  until  the  evidence  of  that  apparent  satisfaction 
is  removed.  The  action  of  debt  on  that  judgment  cannot  be  sus- 
tained ;  neither  can  it  be  revived  by  $cirefaeia$  at  common  law ; 
for  the  defect  in  the  levy  is  not  apparent  on  its  face,  but  arises 
from  matters  in  pais  dehors  the  recor4.  Before  those  remedies 
can  be  resorted  to,  proceedings  must  be  instituted,  acting  directly 
upon  the  record  itself,  vacating  that  levy  and  apparent  satisfaction ; 
otherwise,  the  record  evidence  of  satisfiaction  will  be  conclusivi^ 
and  cannot  be  contradicted  by  parol  testimony.  The  cases  of  PraU 
V.  J(muy  22  Yt  844,  and  Baxter  v.  Twler^  1  p.  Chip.  858,  must 
be  considered  as  having  settled  the  law  on  that  subject  in  this  state. 
See  also,  Divnek  v.  Broohf  21  Yt  578.  Lawrence  v.  Pondj  17 
Mass.  438.  The  rule,  drawn  from  the  cases  on  this  subject,  seems 
to  be  this ;  that  the  record  must  show  a  legal  cibligaticm  still  sub- 
sisting and  unsatisQed.  Xf  the  }evy  was  void  and  illegal  on  its 
&ce,  no  satisfiMstion  would  appear  of  record,  and  those  remedies 
might  be  resorted  to ;  but  if  the  levy  was  aj^arently  good,  and  the 
want  of  actual  satisfaction  is  to  be  proved  by  testimony  aliunde^  then 
those  remedies  are  not  available;  and  none  can  be  had,  until  that 
apparent  satisfaction  of  record  is  removed.  The  legislation  of  this 
state  on  this  matter  is  conformable  to  this  view  of  the  subject.  Ib 
1797,  Slade's  Comp.  213,  an  act  was  passed,  giving  a  remedy  bj 
scire  faeiaSf  when  the  execution  was  levied  on  proper^  not  (A# 
dehton  ;  and  this  was  considered  by  Chuphan,  Ch.  J.,  as  a  new 
remedy^  In  1837,  this  remedy  was  extended  to  irregular  and  m- 
formal  levies  on  real  estate,  where  the  title  therefrom  shall  be 
deemed  doubtful  or  uncertain.  The  act  of  1797,  and  that  of  18&7» 
W^re  re-enacted  in  the  Revised  Statutes  p.  243  §  39,  and  p.  244 
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§  4S.  Comp.  Stat  p.  316  f  46, 49.  TheM  sereral  fttatnjtet  re- 
nuuned  in  force  antil  1852,  under  the  proviaiQiie  of  wbich,  a  spe- 
cific redreM  waa  givea  to  credikns  by  $eire  faeioif  when  a  ydd 
levy  of  an  execution  was  made  by  being  extended  on  real  estate^ 
belooging  to  oihen,  and  not  the  property  of  the  debtor.  By  the 
act  of  1852,  p.  7  §  46  of  Chap.  45,  of  the  Comp.  Stat  was  re- 
pealed; thus  taking  away  the  remedy  otmre  faeia$^  where  the 
levy  was  void  in  conseqnenoe  of  being  extended  on  land  not  the 
debtors  s  so  that  a  remedy  by  Meire  faeia$^  nnder  the  statute,  ex* 
tends  only  to  irregulcar  and  informal  fevtsf ,  where  the,  title  thereby 
IS  doubtfiil;  and  doe$  not  exUnd  to  cam$  where  tke  deUor  ha$  tie 
title  or  iniereei  in  thepremieee  on  wkidk  the  levjf  %$  made.  The  r^ 
suit  is,  that  this  creditor,  and  all  o^ars  like  situated,  are  without 
remedy  by  action  of  debt  or  ecire  faeiatf  at  common  law,  or  ni^ 
der  oor  statutes,  and  in  fiict  are  remediless,  unless  a  remedy  can 
be  had  in  the  mode,  and  under  the  proceedings  now  adopted. 

The  proceeding  in  this  case  is  not  instituted  upon  any  statutory 
provision,  but  it  is  an  application,  founded  upon  common  law  prior 
eiples,  addressed  to  the  power  of  the  court,  to  correct  its  own  re»* 
cords ;  a  power  usually  exerdsed  on  petition,  or  motion,  accom- 
panied with  affidavits  and  notice.  This  power  has  been  frequently 
exercised  in  this  state,  and  we  entertain  no  doubt  that  such  power 
lawfully  exists,  and  probably  might  have  been  exercised,  even 
when  a  remedy  existed  by  edrefaeias  ;  for  where  ft  remedy  exists 
at  common  law,  and  a  new  remedy  is  given  by  statute,  the  new 
remedy  is  menely  cumulative,  unless  negative  words  are  used,  or 
that  which  is  equivalent,  taking  away  the  remedy  ut  ernnmon  law. 
The  exereise  of  this  power  was  expressly  recognised  in  the  case 
of  JSMert  v.  Mayo^  1  D.  Chip.  987 ;  and  in  PetUe  v.  Montague  et 
oLf  in  manuscript,  decided  in  Windsor  County,  in  1851*-4his  pow- 
er was  directly  exerdsed*  That  case,  like  this,  was  a  petition  to 
▼acate  the  levy  of  an  execution.  The  execution  had  been  levied 
cm  a  portion  of  mortgaged  premises  ,by  metee  and  feicmb,  and  there- 
lore  void,  11  Yt  d2d«  The  petition,  was  preferred  to  the  county 
court  and  dismissed,  on  the  ground  that  the  court  had  not  legal 
power  to  grant  the  relief  prayed  for ;  exceptions  being  taken,  this 
court  reversed  the  judgment  and  vacated  the  levy.  The  same 
prindple  was  recogniieed  in  the  case  of  Jtbeeeaux  v.  Brighamy  19 
Tt  460.    The  exercise  of  this  power  is  inherent  in  aU  courts  of 
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general  jnriedietimi,  for  tbe  purpose  of  revinng  aad  oorrecdng 
their  own  prooeedhigB.  In  the  language  of  the  oourt  in  the  case 
last  cited,  ^this  power  exista  to  correct  their  records  according  to 
^  the  truth  if  erroneously  made^  or  to  relieve  a  partj  against  the 
^  ui^ust  operation  of  a  record,  on  ascertaining  by  a  direct  inquiiy 
^  into  the  matter,  &at  ithe  record  ought  not  haye  been  so  made. 
^The  proceeding  is  usuaUj  on  motion,  and  the  power  is  exercised 
^in  a  bummary  way,  whenever  the  court,  in  the  exei«ise  of  asonnd 
^  discretion,  considers  dmt  the  furtherance  of  justice  requires  it** 

From  the  facts  existing  in  Mb  case,  and  the  decisions  of  tfau 
murt  heretofore  made  on  tiiis  subject,  we  thii^  the  plaintiflb  are 
^entkled  to  the  relief  sought  by  their  petition,  unless  that  relief  is 
%aned  by  lapse  of  time.  It  is  now  nearly  dO  years  since  the  levy 
of  the  execution,  and  over  that  period  since  the  rendition  of  the 
judgment  Both  <rf  these  parties,  in  the  meantime,  have  resided 
out  of  1^  state.  Yet,  the  remedy  to  which  the  plamtiffs  have  now 
resotted,  was  at  all  times  open  to  them,  and  was  as  available  at 
any  time  heretc^re,  as  now.  As  the  court  had  ample  jurisdiction 
over  the  subject  matter  and  parties  in  the  original  suit,  they  are 
Bet  dejurived  of  tiie  power  to  correct  their  records,  or  grant  this 
summary  relief,  by  the  removal  of  the  parties  from  this  state  afler 
the  commencement  of  the  suit,  or  by  their  residence  abroad.  The 
parties  having  once  subnotted  themselves  to  the  jurisdiction  of 
^e  Court  in  the  prosecutioo  of  the  original  action,  these  proceed- 
ings, whether  by  petition,  motion,  or  $cire  fati^  so  long  as  they 
introduce  no  new  parties  on  the  record,  but  are  confine  to  the 
original  parties  in  tiie  suit,  are  not  treated  as  the  commencement 
of  a  new  suH,  but  as  a  continuation  of  the  original  action;  constitu- 
ting a  necessary  part  of  the  original  record.  1^  Yt  426.  0(xnp. 
fhat  244  §  18. 

The  right  of  the  petitioners  to  have  this  levy  vacated,  and  this 
apparent  satis&ction  of  the  execution  removed,  is  not  affected  in 
consequence  of  the  debt  or  judgment  being  barred  by  the  statute 
of  limitations.  In  the  case  of  Baxter  v.  Tucker,  before  cited,  it 
was  h^d,  ^that  the  statute  of  limitations  contemplates  only  the 
case  of  a  judgment,  which  has  been  sufiered  to  lie  dormant  eight 
years,  where  no  satiefacdum  appeeare  pf  record,**  This  case  la, 
therefore,  removed  from  the  operation  of  that  statute.  A  more 
serious  question,  however,  arises  from  the  doctrine  of  presumptioa ; 
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fer  there  would  be  no  propriety^  in  striking  frmn  this  reeord  Hm 
evidence  of  a  satisjGicfcioa  of  tiiis  judgment,  if  after  all,  tbe  law 
applies  to  thk  case  tlie  doetnne  of  a  presnmptrre  payment,  and 
aatia&otion  of  this  debt 

It  is  a  general  rule,  that  debts  of  record,  and  by  specialty,  wlnoii 
haTe  been  undaimed  and  withoul  reoogniiion  for  twenty  J^Bn,  in 
the  absence  of  explanatory  evidence,  are  presumed  to  have  been 
paid.  A  shorter  period,  with  other  drcumstances  tending  to  prove 
payment,  may  go  to  the  jury  as  evidence  of  that  fiust,  from  which 
they  may  make  that  inference.  But  after  the  lapse  of  twenty 
years,  it  then  becomes  a  presumption  of  law.  Mortgages  are  pre- 
sumed to  be  piud ;  judgments  satisfied  and  disdiarged  s  bonds  for 
the  payment  of  money  paid  and  released ;  as  also  covenants  against 
incumbrances,  warrants  to  confess  judgments,  decrees  in  chancery, 
statutes,  recognisances,  and  other  matters  of  record.  2  Phil.  Evid* 
824^  note  307.  2  Bam.  &  Cress.  555.  The  law  raises  this  pre- 
snmptioQ  as  a  rule  of  protectiott,  as  a  matter  of  public  expediency 
and  ft>r  the  general  good.  It  is  deemed  expedient,  that  claims, 
opposed  by  such  evidence,  as  such  a  lapse  of  time  affords,  should 
not  be  coontenanoed;  and  that  society  is  more  benefitted  by  a  re- 
ftisal  to  entertain  such  claims,  than  by  suffering  them  to  be  mflde 
good  by  pro(£    1  Greenl.  Evid.  §  82,  89. 

Tiiis  presunqption  may  be  rebutted  by  circumstanoes,  showing 
that  the  claim  is  due  and  unpaid ;  but  what  circumstances  will  be 
sufficient  for  that  purpose,  it  is  unnecessary  to  say,  as  none  are 
stated  in  the  petition,  or  referred  to  in  the  testimony  for  that  pur- 
pose. K  a  suit  was  pending  at  law  on  that  judgment,  the  pre- 
sumption of  payment  would  be  dear  and  unquestionable.  The 
same  rule  prevails  in  equity;  andsurely,  a  rule  that  has  such  gen- 
eral application  when  proceedings  are  instituted  directly  to  enfiirce 
the  judgment,  should  not  be  overlooked,  or  disregarded,  on  appli- 
cations of  this  chaiaeter. 

The  suit  was  commenced  and  prosecuted  to  final  judgment 
Hie  creditors  prosecuted  their  claim  with  diligence  in  obtaining 
their  judgment,  and  levying  their  execution  on  real  estate.  It  is 
difficult  to  believe  that  a  daim  of  that  magnitude  would  remain 
from  that  time,  for  this  long  period  unclaimed  and  unrecognized, 
if  it  had  not  been  in  some  way  arranged  or  compromised ;  when 
doling  all  that  pciiod,  they  have  had  the  same  means  fixr  ^i&ro- 
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iag  ibe  daim  they  now  have.  Under  these  oircmnstanoeSy  wecaa 
eee  no  propriety  in  granting  this  application,  when  die  law  will 
raise  a  presumption  of  payment  and  satisfiftction  of  the  judgment 
and  when  no  circomstances  are  stated  in  the  petition  affecdng  that 
presumpticm* 
The  resolt  i%  that  thift  petitioa  most  be  dismissed  with  oosts. 
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OofUn^     (hnmdenaian. 

A  ooDtract)  for  the  sale  of  proper^,  which  is  merely  what  is  termed  a  refbsal  of 

"  the  ptbperfcy  by  tfde  of  tile  parfles;  leavfng  it' optional  with*  the  other  part^, 

whether  he  will  take  4te:  pitepBity«  within  a  oartatn.time  or  not^  mteas  «poB 

some  other  conridemtioQ,  or  naderfeal,  woold  not  he  Yalidialaw,  forwantof 

consideration. 

Bmt[ where  F.  and  H.  entend  iato  a  written  ootatttet,.b7  the  tsms  of  widch  H^  hi 
consideration  of  a  certain  nnn^er  of  shares  of  stoi^  in  ttie  Yennattt  Geotal 
Bailroad  Co.,  ^*  to  be  deliyerod;  to  me,  (H.)  by  F.  on  or  before  the  first  day  of 
Joly,  1860,"  agreed  to  sell  Uid  convey  certahi'  property  to  F.;  and  this  oootraot 
was  signed  by  bodi  partles^J7eil— that  the  oontnut  was  upon  snffident  oota^d- 
ention;  .aA4  that  both  partiea  fie  hoimd  to  da  whatis  specified  in  the  ooatraet  to 
be  done  on  his  part;  and  that  if  F.  had  declined  to  deliyer  the  stock  according 
to  the  terms  of  the  contract,  an  action  wonld  lie  npon  the  contract,  for  the  xe- 
fonL 

And  in  such  a  contract,  the  dellTeiy  of  the  stock,  and  the  conveyance  of  the  prop- 
erty are  eoncwrreiU  acU;  and  as  the  one  promise  ijB  the  entire  consideration  of 

*  tbe  ether,  neither  patty  wonld  be  boand,  te  absolutely  convey  his  property,  «s- 
eept  npon  the  conve/aace  by  the  other. 

Bnt  either  party,  clahning  damages  for  non-fnlfillment  of  the  contract,  must  either 
show  a  readhiess,  and  offer  to  perform  on  his  part,  or  that  he  was  ezoosed  theva- 
.from  by  the  consent  xx  the  conduct  of  the  other  party. 

The  directors  of  the  Railroad  Company,  by  letting  in  those  who  paid  bnt  fSO,  to 
"  an  eqnal  participation  in  tiie  profits  of  the  company,  with  those  who  paid  $100, 
loseened  the  market  value  of  the  stock  whkh  F.  by  the  contract  sold  to  E.| 
Uwoi  held,  that  if  this  act  of  the  directors  was  alegal  one,  then  it  was  one  whioh 
H.  was  bound  to  know  they  might  do,  and  would  therefore  form  one  of  the  con- 
tingenciel  tut  H*s.  purchase;  and  whether  <he  act  of  the  directors  was  before  or 
-after  the  actwdtiase  of  sale,  would  no  more  afltot  the  vttttdl^of  the  sale,  thaa 
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way  otlMr  lagftl  Ml  of  tMOf  Imtif  ibe  tot  wbm  ammtowfiBl  ^xereiM  of  snlfaop- 
ity^bj  the  directon^.  then  H.  when  he  became  %.  stockholder  might  resist  it  in. 
any  legal  waj;  and  therefore  will  fonn  no  defense  for  H.  in  a  suit  for  a  non- 
perfonnance  of  the  contract. 

ABBincp0iT|On  a  qpecial  ecmtnict  whieh  will  appear  in  the  Btafte- 
mentof  the  case. 

Plea,  the  general  ifisney  and  trial  hj  jury. 

Ob  the  tnal  the  plaintiff  offered  in  evidence,  the  contract  de* 
dared  <»,  of  which  the  following  is  a  copy: 

^  In  consideration  of  thirty-rir  shares  in  the  Veradont  Central 
'  Bailroad  Ca  to  be  delivered  to  me  by  D.  F.  Faulkner  on  or  be- 
'  lore  the  first  day  of  July  next,  I  do  hereby  agree  to  sell  to  the 
*  said  D.  F.  Faulkner,  my  tw^ve  shares  in  the  East  Bethel  Fao- 
^  torj,  together  with  all  my  interest  in  the  old  xhachinery,  Sec  be- 
^hmgingto  said  mill 

^  I  also  agree  to  sell  D.  F.  Faulkner  my  brick  dwelling  house, 
<*  formerly  belonging  to  the  Factory  together  with  all  the  land, 
^  bams,  Sec  as  formerly  deeded  to  the  Factory  by  Joseph  Fowler, 
^  rent  of  the  Factory  to  be  paid  to  Mr.  Hebard  to  April  first 

*^  Possesion  of  the  dwelling  house  to  be  given  to  D.  F.  Faulk* 
*^ner  on  or  before  the  first  day  of  July  next,  and  possession  of 
''the  land  to  be  given  on  the  first  day  of  April  next 

^Bast  Bethel,  AGarch  21, 1850.  D.  F.  Faulkkbr. 

(Signed,)  Sahitkl  Hebard.** 

'  Witness-^SAMXTBL  H.  Hebard. 

To  the  admission  of  the  same,  the  defendant  objected  on  the 
ground  of  variance,  and  also  on  the  ground  that  it  was  not  mutual, 
and  fbmiahed  no  evidence  of  ccmsideration  for  the  promise  of  de- 
Jendant 

The  court  overruled  the  objections  and  admitted  the  paper,  to 
which  dedsion  the  defendant  excepted. 

The  plaintiff  also  offered  in  evidence  a  letter  from  defendant, 
cf  wladi  the  foUowmg  is'a  copy : 

'<  Bast  Bethel,  March  25, 1850. 
«  Mr.  D.  F.  Faulkhbr, 

**  IhsAR  Sir  : — ^I  am  prepared  to  deed  to  you  the  Factory  and' 
^alao  the  house  and  premises,  &c.  You  will  set  15  shares  to 
^  Enodi  Hebard  of  Randolph,  Orange  County,  and  State  of  Yer- 
**  moiiti  and  forward  the  certificate  of  said  fifteen  shares  in  the 
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^  Vermont  Central  Railroad.  Also  the  other  twenty-^me  shares 
"in  Vermont  Central  Railroad  to  me  Samuel  Hebard,  of  Bethel, 
^  Windsor  County,  and  State  of  Vermont,  making  thirty-six 
"  shares  in  the  whole ;  you  may  send  the  certificate  to  Mr.  Wedge- 
"  wood,  and  we  can  exchange  the  writings  agreediily  to  your  or- 
^  der  and  the  contract 

Yours  Respeetfiilfy, 
(Signed,)  Sucuiii.  Hbbabp." 

This  letter  was  post  marked  '<  E,  Bethel,  Vt,"  and  directed  <m 
tlie  ouUide ''  Dwight  F.  Faulkner,  Esq.,  Boston,  Mass." 

The  plaintiff  also  proved,  that  pursuant  to  the  instractioiis 
therein  contained,  he  obtained  the  certificate  fran  the  proper  offi- 
cer in  due  form,  of  the  transfer  to  Enoch  Hebard,of  fifteen  shares  of 
the  Vermont  Central  Railroad  Co,  dated  March  28, 1850,  and 
also  a  similar  certificate  of  the  transfer  to  the  defendant  of  twenty- 
one  shares  in  said  stock,  which  cerdficates  the  plaintiff  sent  to  said 
Wedgewood,  who  was  in  the  employ  of  the  plaintiff  at  Betbdl,  to 
deliver  to  defendant,  and  secure  a  conveyance  from  defendant  to 
the  plaintiff  of  the  property  named  in  said  writing  above  recited; 
and  said  Wedgewood  requested  the  defendant  to  make  said  con- 
veyance and  receive  said  certificates,  which  the  defendant  declined 
doing ;  for  the  reason,  that  before  the  said  ccmtract  was  made  and 
said  writing  executed,  the  said  railroad  stock,  by  the  action  of  said 
company  by  its  officers,  had  been  reduced  in  value  from  ten  to 
twenty  dollars  on  each  share,  and  which,  at  the  time  of  signing 
said  contract  was  unknown  to  the  defendant. 

The  defendant  offered  evidence  tending  to  prove,  thai  he  then 
offered  to  convey  back  the  said  stock  to  the  plaintiff.  Also  evi« 
dence  tending  to  prove,  that  the  value  of  the  property  named  ia 
said  writing,  agreed  to  be  omveyed  by  defendant  to  the  plaintiff 
was  worth  some  $1,720,00,  to  wit,  the  dwelling  house  and  preokr 
ises  $1,000,  and  the  fectory  shares  $720. 

That  on  the  day  of  the  making  of  said  agreement  and  writing, 
(which  was  about  five  o'clock,  P.  M.  March  21, 1850,)  the  direo> 
tors,  of  said  Railroad  Co.,  at  a  legal  meeting  in  Boston,  holden  in 
the  forenoon  of  that  day,  ordered  the  issuing  of  fifty  thousand 
shares  of  new  stock  in  said  company,  at  thirty  dollars  per  share, 
which  at  once  reduced  the  value  of  all  the  stock  in  said  company 
to  bekwthe  sum  of  thirty  dollars  per  share.    That  at  the  Ume  of 
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aftid  trade,  the  plaintiff  assured  the  defendant  that  the  stock  in  said 
oompany  was  worth  over  fifty  dollars  per  share,  although  it  had 
been  selling  for  leas* 

It  appeared  in  evidence!  that  up  to  that  time  said  stock  had  been 
selling  in  market  at  from  forty  to  fifty  dollars  per  share ;  that  the 
defendant  had  never  been  a  stockholder  in  said  company. 

The  defendant  also  ofiered  evidence  tending  to  prove,  that  at 
the  time  of  said  trade,  and  up  to  the  26  or  27th  day  ot  Harch^ 
1850,  he  was  entirely  ignorant,  and  had  no  suspicions  that  the  said 
company,  or  its  officers  had  done  or  contemplated  issuing  new  stock 
at  reduced  prices,  or  doing  any  thing  the  effect  of  which  would  be 
to  depreciate  the  value  of  said  stock,  but  supposed  that  said  stock 
was  then  worth  from  forty  to  fifty  dollars  per  share,  and  that  it 
would  have  been  worth  said  sum  had  it  not  been  for  the  issue  of 
said  new  stock. 

That  said  contract  was  made  at  Bethel ;  and  that  the  plaintiff 
then,  and  for  a  long  time  before  resided  in  said  Boston.  There 
was  no  evidence  to  show,  that  at  the  time  of  making  said  contract 
the  plaintiff  knew  that  the  company  had  reduced  the  value  of  the 
shares,  by  issuing  the  new  stock  nor  was  there  any  evidence  tend* 
ing  to  prove,  that  plaintiff  knew  that  said  company,  or  their  offi- 
cers contemplated  such  a  thing. 

The  courty— FiERPOiNT,  J.,  presiding,— decided  that  said  writ- 
ing was  a  valid,  mutual  contract  between  the  parties,  and  furnished 
a  sufficient  consideration  for  the  undertaking  on  the  part  of  the 
defendant 

And  that  unless  the  plaintiff  knew  at  the  tyane  of  said  trade, 
that  said  stock  was  reduced  in  value  by  the  action,  or  contempla- 
ted action  of  said  directors,  and  represented  in  relation  thereto 
what  be  knew  to  be  false,  which  would  amount  to  actual  fraud  on 
his  part,  the  plaintiff  must  recover. 

The  court  abo  decided,  that  the  plaintiff  having  transferred  the 
railroad  stock,  so  that  the  title  vested  in  the  defendant,  the  dama- 
ges which  plaintiff  was  entitled  to  recover,  if  any,  was  the  value 
of  the  real  estate  and  the  mamifacturing  stock  agreed  to  be  con- 
Teyed,  by  the  defendant  to  the  plaintiff,  and  interest  from  July  1, 
1850. 

Thereupon  the  defendant  consented  that  a  verdict  be  taken  for 
the  plaintiff,  with  leave  to  except  to  the  ruling  of  the  court  in  the 
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matters  aforesaid,  and  that  the  oonrt  assess  the  damages,  all  which 
was  agreed  to,  and  a  verdict  was  accordingly  taken  for  plaintiil^ 
and  the  court  assessed  the  damages  according  to  their  dedsion. 
To  the  several  dedsimis  of  the  court,  the  defendant  excepted. 

Chnverse  ^  Barrett  for  defendant 

L  The  paper  writing  was  improperly  received  in  evidence,  be- 
cause it  does  not  support  the  declaration. 

n.  The  contract  is  not  mutuaL  Hiere  was  no  agreement  on 
the  part  of  the  plaintiff  to  convej  the  86  shares.  The  agreement 
was  an  on  one  side.  Plaintiff  could  perform  or  not  as  suited  his 
interest,  and  the  defendant  could  have  no  remedj  on  the  contract 
if  he  neglected  to  procure  the  stock. 

TTL  J£,  however,  there  was  a  binding  agreement  on  the  part  of 
plaintifl^  it  furnished  the  consideration  only  for  the  sale  and  trans- 
for  of  the  twelve  shares  of  defendant  in  .the  foctory,  and  the  old 
<<  machinery  in  the  milL**  The  house  and  bam  was  an  independ- 
ent stipulation,  not  based  upon  the  consideration  of  the  thirty-six 
shares  of  railroad  stock,  and  so  clearly  there  is  no  consideration 
for  this  agreement  on  the  part  of  defendant 

rV.  Under  the  proof  the  plaintiff  was  not  entitled  to  recover; 
it  was  at  least,  a  mutual  mistake,  or  ignorance  relative  to  a  feet 
very  seriously  affecting  the  value  of  the  stock,  and  which  justified 
the  defendant  in  repudiating  the  contract  Ketchum  v.  CfatfSn,  91 
Vt  196.     Gibnan  v.  Pike,  2  Vt  576. 

No  laches  can  be  imputed  to  the  defendant  He  made  his  elec- 
tion as  soon  as  the  fact  came  to  his  knowledge,  and  upon  being 
requested  by  Wedgewood,  the  plamtiff 's  agent,  to  carry  into  effect 
the  contract  Wainright  v.  Wehster,  2  Sannd.  PL  674.  9  M.  & 
W.  53. 

The  letter  of  the  defendant  to  the  plaintiff.  Was  written  before 
defendant  had  any  knowledge  of  the  reduction  of  the  value  of  the 
stocL  The  depredadon  of  the  stock,  by  the  action  of  the  direct- 
ors had  taken  place  before  the  contract  was  made;  the  latter  be- 
ing done  at  five  o'dock,  P.  H.,  and  the  former  on  the  forenoon  of 
the  same  day. 

It  cannot  be  pretended  that  the  defendant  would  have  entered 
into  the  contract  had  he  known  the  facts.  Nor  could  he  be  charged 
with  neglect  or  want  of  attention  in  making  proper  inquiry  about 
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them.    Thus  defendant  is  broagbt  within  the  principle  of  the  de- 
dded  cases  above  cited. 

A,  P,  Hunton  for  plaintiff. 

I.  The  tide  to  the  railroad  stock  did  not  vest  in  the  defendant, 
because  he  did  not  accept  or  receive  the  certificates.  And  as  to 
fifteen  of  them,  for  the  fiirther  reason  that  the  certificate  was  made 
in  the  name  of  Enoch  Hebard.  The  title  of  these  did  not  pass  to 
kim,  because  he  was  not  a  part  j  to  the  contract  and  did  not  accept 
the  certificate. 

K  the  defendant  had  accepted  the  certificates  or  offered  to  re- 
ceive them,  and  refused  to  convey  the  property,  it  would  not  have 
vested  the  shares  in  him. 

But  if  the  legal  title  did  vest  in  the  defendant,  or  the  defend- 
ant and  E.  Hebard,  they  hold  the  same  merely  as  trustees  for  the 
plaintiff;  hence  no  beneficial  interest  in  them,  and  are  bound  to 
reconvey  on  demand. 

And  the  fact  that  they  have  the  strict  legal  title,  if  it  exists, 
should  not  be  taken  into  the  account  in  estimating  the  damages. 

n.  The  contract  is  properly  described  in  the  deckration.  It 
was  made  on  good  consideration.  And  there  was  no  fraud  on  the 
part  of  the  plaintiff. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  Ch.  J.  I.  We  have  spent  no  time  upon  the  ques- 
tion of  variances  between  the  declaration,  and  the  contract,  since 
the  defendant's  counsel  admit,  that  one  of  the  counts  in  the  de- 
claration is  unobjectionable  on  that  ground,  and  more  perhaps,  if 
the  contract  is  construed  to  contain  mutual  promises,  which  is  the 
next  point  made.  If  one  count  is  good  in  this  respect  it  is  suffi- 
cient. 

IL  We  think  the  contract  is  somethmgmore  than  what  is  termed 
a  mere  refusal  of  the  property  by  defendant,  leaving  it  optional 
with  plaintiff,  whether  he  will  take  the  property,  within  a  certain 
time  or  not  Such  a  contract,  unless  upon  some  other  considera- 
tion, or  under  seal,  would  probably  not  be  regarded,  as  valid,  in 
law,  for  want  of  consideration.  But  it  was  intended,  by  the  parties 
to  this  contract,  as  appears  by  its  very  terms,  to  have  it  upon  con- 
sideration. And  it  seems  to  us,  that  the  contract,  in  tenns^  con- 
zxvi  80 
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tains  a  stipulation,  on  the  part  of  the  plaintiff,  todeHver  the  stock, 
bj  the  first  of  Julj,  1850.  And  that  if  he  had  declined  doing  so, 
an  action  would  lie  upon  the  contract,  for  the  refusal  to  do  so. 
The  terms  are,  "  to  be  delivered,  to  me,  by  D.  F.  Faulkner  on  or 
before  the  first  daj  of  July  next,"  and  this  is  signed  by  both  par- 
ties. We  think  the  intention  of  the  parties  was,  that  both  parties 
should  be  bound  to  do  what  is  specified  in  the  contract  to  be  done 
on  his  part 

III.  But,  by  the  terms  of  the  contract,  as  it  seems  to  us,  the 
delivery  of  the  stock,  and  the  conveyance  of  the  property,  stipu- 
lated to  be  conveyed,  on  the  part  of  the  defendant,  were  to  be  am- 
current  acts.  And  although  the  plaintiff  by  the  terms  of  the  con- 
tract, was  first  to  move  in  the  premises,  so  far  as  to  manifest  a 
readiness  to  convey,  we  do  not  deem  it  reasonable,  inasmuch  as 
the  one  promise  is  the  entire  consideration  of  the  other,  to  hold, 
that  either  party  was  bound  to  absolutely  convey  his  property,  ex- 
cept upon  the  conveyances,  by  the  other.  The  import  of  the  con- 
tract is,  that  each  shall  convey  to  the  other,  at  the  same  time,  but 
the  plaintiff  has  the  privilege  of  naming  any  time,  before  the  first 
day  of  July  next,  and  if  he  do  not,  it  shall  be  done  upon  that  day. 
In  regard  to  this  class  of  contracts,  it  is  a  settled  rule,  that  neither 
is  obliged  to  convey  absolutely,  if  the  other  declines  conveying,  on 
his  part  The  other  party  is  then  restricted  to  his  remedy  in  dam- 
ages. But  the  party  claiming  damages  must  either  show  a  readi- 
ness, and  offer  to  perform  on  his  part,  or  else  that  he  was  excused 
therefrom,  by  the  consent  or  conduct  of  the  other  party.  We  con- 
clude, therefore,  that  tlie  plamtiff  was  not  bound  absolutely  to  part 
with  his  property,  except  upon  the  receipt  of  a  conveyance  from 
defendant  Such  a  rule  of  construction  would  make  the  contract 
unequal  and  unjust  and  we  ought  not  to  give  the  contract  such  a 
construction,  unless  its  terms  so  clearly  speak,  which  is  not  the 
case. 

The  plaintiff  then,  as  it  seems  to  us,  was  not  bound  to  part  with 
the  title  of  his  stock  unless  he  obtained  the  stipulated  pay.  It  was 
not  a  case  of  credit,  or  independent  promise  on  either  part  And 
the  proof  does  not  show  any  consent  by  plaintiff  to  part  with  the 
title  of  the  stock,  or  of  the  defendant  to  receive  it  Wedgewood, 
the  person  to  whom  the  certificates  were  sent,  was  at  most  a  mere 
stakeholder,  or  agent  for  both  parties,  but  strictly  he  was  the  plain- 
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tiff's  agent,  and  evidently  80  viewed  bj  both  parties;  and  therefore 
al&ongh  the  stock  was  on  the  company  books  transferred  to  the 
names  of  defendant  and  his  agent,  still  there  was  no  such  actual 
delivery  to  defendant,  as  woald  vest  any  legal  property  in  him  in 
his  own  right  The  most  that  could  be  claimed  would  be  that  the 
plaintiff  having  done  this,  by  defendant's  direction,  might,  at  his 
election,  treat  the  title  of  the  stock,  as  having  passed  to  defendant 
But  I  think  this  even  will  not  follow,  from  what  was  done.  The 
plaintiff  then  was  entitled  to  recover,  if  at  all,  the  difference  be- 
tween the  value  of  the  stock  at  the  time,  and  the  property  stipu* 
lated  to  be  conveyed  by  defendant,  and  the  judgment  must  at  all 
events  be  reversed  for  this  cause. 

IV.  But  the  important  question  in  this  case  is,  whether  the 
plaintiff  can  recover  at  alL  The  finding  of  the  jury  negatives  all 
fraud  or  intentional  misrepresentation,  on  the  part  of  the  plaintiff, 
or  even  knowledge  of  the  circumstance,  which  it  is  claimed  should 
exonerate  the  defendant  from  his  contract  The  only  question, 
then  is,  whether  the  parties  were  under  such  a  mutual  misappre- 
hension, in  regard  to  the  actual  state  of  the  subject  matter  of  the 
contract,  at  the  time  of  entering  into  it,  as  will  relieve  the  defend- 
ant from  the  obligation  of  it.  This  is  a  familiar  ground  of  relief 
from  the  performance  of  contracts  in  a  court  of  equity,  and  as  a 
general  thing  confined  mainly  to  that  forum.  But  in  some  few 
cases  it  has  been  allowed,  as  a  defense,  at  law.  The  case  of  Ketch" 
wn  V.  CatUfiy  21  Yt  191,  has  perhaps  gone  to  the  full  extent  of 
such  relief,  in  a  court  of  law,  and  may  be  regarded  as  laying  down 
the  law,  as  it  now  stands,  in  regard  to  defense  at  law  to  contracts, 
on  the  ground  of  mutual  misunderstanding  in  regard  to  the  state 
of  the  subject  matter  at  the  time.  And  this  case  goes  upon  the 
groond,  that  to  constitute  a  defense  at  law  such  subject  matter 
must  be  so  changed,  at  the  time  of  the  contract  without  the  knowl- 
edge of  either  party,  as  not  in  any  sense  to  answer  the  purpose, 
for  which  the  contract  was  made.  This  mode  of  defense  goes  up- 
on the  ground,  that  if  the  party  buys  one  thing,  or  a  thing,  in  one 
state,  he  is  not  bound  to  accept  of  a  different  thing,  or  the  same 
thing,  in  a  different  state.  If  property  is  sold,  as  being  in  exist- 
ence and  in  fact  has  been  destroyed,  or  changed  state,  the  sale  will 
be  inoperative. 

But  any  accidental  occurrence,  not  directly  affecting  the  state 
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or  qnalitj  of  the  thing  sold,  but  only  its  market  value,  will  have  no 
such  effect.  News  of  peace  or  war^  or  commercial  restrictions,  or 
the  repeal  of  such  restrictions^  or  their  modification,  has  often  a 
most  surprising  effect  upon  the  market  value  of  commodities,  but 
whether  both  parties,  or  one  only,  is  ignorant  of  such  facts,  which 
renders  the  matter  more  unjust  and  unequal,  is  no  ground  t>f  relief 
even  in  equity,  unless  the  one  party  gidning  the  advantage,  is  guilty 
of  artifice,  or  misrepresentation.  The  rule  of  the  dvil  law  was 
somewhat  different  and  more  in  accordance  with  the  rule  of  moral 
justice  and  equity,  than  that  of  common  law.  This  has  been  with 
some  writers  a  ground  of  reproach  to  the  conmion  law,  as  being 
less  in  accordance,  with  the  principle  of  christian  morality,  than 
the  law  of  pagan  Greece  and  Rome.  But  the  case  put  in  Oieero 
d»  officiit  is  of  this  character,  where  the  two  cargoes  of  com  com- 
ing into  Rhodes,  in  time  of  famine,  or  great  want,  and  the  one  first 
reaching  port,  knowing  of  the  near  approach  of  the  other,  with  a 
large  supply,  the  question  is  whether  the  first  is  bound,  before  he 
sells  his  cargo^  to  make  known  the  probable  early  arrival  of  the 
other?  The  Roman  casuist  decide*:  that  he  is,  and  so  must  a 
christian  moralist ;  but  the  common  law  will  not  allow  any  such 
determination,  in  a  civil  tribunal  I 

So  too,  stocks  may  be  affected,  by  general  legislation,  by  the 
granting  of  other  charters,  by  governmental  negodations,  by  war, 
or  peace,  by  the  management  of  the  corporations,  by  the  result  of 
an  election,  by  the  death  of  an  important  financial  agent,  and  by 
a  thousand  other  accidental  matters.  The  question  is,  whether 
such  mere  accidents,  not  affecting  the  inherent  quality  of  the  stocks 
or  essentially  their  actual  value,  can  be  said  to  create  such  a  change 
of  state,  as  to  justify  the  vendee  in  refusing  to  go  forward  with 
his  contract  I  have  not  been  able  to  find  any  such  case,  and  the 
books  are  filled  with  those  of  an  opposite  character. 

Had  this  vote  of  the  directors  cancelled,  or  annihilated  the  stock, 
it  would  no  doubt  have  been  a  good  ground*  of  defense  to  this  ac- 
tion, within  the  principle  of  the  best  considered  cases  upon  the 
subject  But  so  ffir  from  that^  it  did  not  affect  the  stock  in  any 
sense,  except  incidentally,  by  its  increase  at  a  low  rate*  This  had 
three  accidental  effects  upon  all  the  stock  of  the  company.  1st  It 
showed  the  company  to  be  embarrassed,  if  not  desperate,  which 
of  itself  had  a  tendency  to  lessen  the  market  value  of  the  stocky 
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bat  not  its  real  valae.  2d.  It  showed  the  probable  opmion  of  the 
directors  •  that  the  stock  was  net  worth  much  above  $80,  which 
would  have  a  similar  effect.  Sd.  If  it  was  a  legal  act  it  did  tend 
to  lessen  in  some  degree  the  actual  value  of  the  stock,  bj  letting 
in  those  who  paid  but  $30,  to  an  equal  participation  in  the  profits 
of  the  company,  with  those  who  paid  $100.  But  if  this  was  a 
legal  act  it  was  one,  which  the  defendant  was  bound  to  know  the 
directors  might  do,  and  which  would  therefore  form  one  of  the 
contingencies  of  his  purchase,  and  which,  whether  done  before  or 
after  the  actual  time  of  sale,  could  no  more  affect  the  validitj  of 
the  sale,  than  anj  other  legal  act  of  the  directors.  If  the  act  was 
an  unlawful  exerdse  of  authority,  by  the  directors,  the  defendant 
when  he  became  a  stockholder  might  resist  it,  in  any  legal  way. 

The  length  of  time  given  the  plaintiff  to  deliver  the  stock  must 
have  involved  the  hazard  of  the  directors  doing  many  things, 
which  might  affect  the  stock,  and  indeed,  every  legal  act  certainly, 
and  illegal  acts  would  not  bind  the  stockholders.  We  do  not  see 
how  this  win  form  any  defense  to  the  suit,  there  being  no  fraud 
or  misrepresentation. 

Judgment  reversed,  and  case  remanded. 
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Benjamin  B.  Musset  &  Others  v.  Morrillo  Notes  &  C. 
P,  Baldwin. 

AsiignmenU.     GmitrucHan  of. 

A  deed  of  asaignment  by  a  debtor  for  the  benefit  of  crediton  thus  speci- 
fied tue  powers  of  the  assignees.  They  "shall  forthwith  take  possession 
of  the  same,  and  faithftdly,  and  as  soon  as  practicable,  and  in  the  most  benefi- 
cial manner,  dispose  of  and  convert  into  money  the  said  real  and  personal  estate, 
and  collect  the  said  choses  in  action,  and  apply  the  money  therefrom  arising 
(after  paying  expenses,)  in  payment,  and  dischaige  the  debts  due  the  assign- 
ees, and  for  which  they  are  holden  as  sureties,  and  pay  the  surplus  to  Low, 
(the  assignor,)  or  to  such  persons  as  he  shall  appoint,'*— iTeA^ 

f .  That  this  did^t  give  the  assignees  power  to  sell  on  credit,  nor 
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n.  Power  to  eompotind  with  the  debtors. 

ill.  That  it  did  not  involve  a  vioUtion  of  the  statute  agabst  frandulont  convey- 
ances, nor 

IV.  A  violation  of  the  statute  of  1848,  against  gmercA  assignmentB  for  the  bene- 
fit of  creditors. 

The  ehaimcteristios  which  mnst  determine  whether  an  assignment  is  general  or 
ipeeiaL 

Trespass  for  taking  and  carrying  away  certain  articles  of  per- 
sonal property. 

Flea,  not  ^tdlly  and  trial  by  jury. 

On  the  trial  the  plaintiffs  read  in  evidence  the  written  assign* 
ment  of  one  Asa  Low,  and  proved  the  execution  and  delivery  of  the 
same ;  and  also  offered  evidence  tending  to  prove  that  at  the  time 
of  the  delivery  of  said  assignment,  said  Low  was  indebted  to  the 
assignees  in  about  the  sum  of  forty  thousand  dollars,  and  the 
amount  which  the  assignment  was  next  made  to  secure  was  about 
the  sum  of  forty  thousand  dollars,  and  it  was  conceded,  that  the 
debts  mentioned  and  described  in  said  assignment,  were  truly 
stated  therein;  and  the  plaintiffs  further  proved,  that  at  the  time 
of  the  delivery  of  said  assignment,  said  Low  was  the  owner  of 
other  property,  not  included  in  said  assignment,  consisting  of  some 
land  and  personal  property,  but  mostly  of  debts  due  to  him,  to  a 
large  amount,  exceeding  fifteen  thousand  dollars  in  value ;  that  on 
the  execution  and  delivery  of  said  assignment,  the  plaintiffs,  as 
assignees,  took  possession  of  all  the  property  therein  named,  and 
procured  an  inventory  and  appraisal  to  be  made  thereof,  and  held 
exclusive  possession  and  control  thereof,  and  proceeded  to  dis- 
pose thereof,  as  fast  as  could  prudently  be  done,  and  in  less  than 
ten  months  sold  all  of  the  same,  except  that  taken  by  the  defend- 
ants, and  with  the  avails,  paid,  agreeably  to  said  assignment,  an 
amount  over  eighty-four  thousand  dollars  ;  that  while  the  plain- 
tiffs were  thus  in  possession  of,  and  disposing  of  said  property,  in 
April,  1852,  the  defendants  took  and  carried  away  the  property 
in  the  declaration  mentioned ;  and  that  the  said  assignees  have  not 
yet  been  paid  the  debts  due  them  from  said  Low. 

The  defendants  gave  testimony  to  prove,  that  at  the  time  of  the 
making  of  said  assignments,  said  Low  was  indebtad  to  the  defend- 
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ant,  Nojes,  in  the  sum  of  about  three  thousand  dollars,  and  that 
said  Nojes  sued  out  an  attachment  on  said  debt,  in  due  form  of 
law,  and  the  same  was  bj  his  direction,  served  by  the  defendant, 
Baldwin,  as  deputy  sheriff,  bj  attaching  the  property  in  plaintiffs' 
declaration  mentioned,  as  the  property  of  said  Low ;  that  said  at- 
tachment was  duly  returned  and  entered  in  court,  and  is  still 
pending. 

The  defendants  also  offered  evidence  tending  to  prove,  that  said 
assignment  was  fraudulent  in  fact,  as  to  the  creditors  of  said  Low. 

The  plaintiffs  also  offered  evidence  tending  to  prove,  that  said 
assignment  was  not  fraudulent,  but  in  good  faith,  and  there  was 
testimony  tending  to  show  that  said  Low,  at  the  time  of  sud  as- 
signment, was  in  failing  circumstances,  and  unable  to  pay  his 
debts,  and  it  appeared  in  proof,  among  other  things,  that  the  as- 
signees, after  taking  possession  of  the  property  named  in  the  as^ 
Bignment,  continued  to  run  the  paper  mill,  for  the  potpose  of  run- 
ning out  the  stock  on  hand,  and  that  they  also  purchased  some  stock, 
which  they  worked,  that  was  not  necessary  for  working  that  off 
on  hand ;  but  it  also  appeared,  that  immediately  after  the  aa- 
ngnees  had  so  taken  possession  of  the  property,  they  called  a  meet- 
ing of  the  creditors  of  Low,  and  that  that  meeting  was  held  and  was 
very  generally  attended,  and  among  others  by  an  attorney  of  de- 
fendant, Noyes,  and  the  different  modes  of  managing  and  dispos- 
ing of  the  property  were  fully  discussed  and  talked  over ;  and 
that  with  the  assent,  and  by  the  advice  of  the  creditors,  the 
assignees  run  the  mill  as  they  did,  and  as  is  above  stated,  both  for 
the  purpose  of  working  up  the  paper  mill  stock  then  on  hand,  and 
for  the  purpose  of  aiding  in  the  disposal  of  the  stock  of  gooda 
then  on  hand  in  the  store. 

It  also  appeared,  that  most  of  the  personal  property  was  sold 
at  auction,  and  in  making  sales,  and  whenever  it  was  desired,  a 
credit  was  given,  which  was  generally  the  case. 

It  also  appeared,  that  such  sales  were  made  on  credit,  under  the 
advice,  and  with  the  consent  of  the  creditors  of  said  Low,  for  the 
reason  that  it  was  customary  to  make  such  sales  on  credit  in  the 
country,  and  that  thereby  the  property  could  be  disposed  of  at 
higher  prices ;  and  it  also  appeared  that  the  assignees  had  not 
lost,  or  failed  to  collect  the  avails  of  any  sale  thus  made  on 
credit.  ^ 
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It  also  appeared,  that  at  the  tune  of  causing  the  assignment  to 
be  recorded  in  the  town  clerk's  office,  one  of  the  assignees,  B.  B. 
Mussej,  caused  a  suit  to  be  commenced  against  said  Low,  in  the 
name  of  Steams,  upon  a  note  of  over  $25,000,  held  by  said  Mus- 
sej against  said  Low,  and  caused  to  be  attached  thereon  a  por- 
tion of  the  property  of  said  Low,  other  than  the  debts  due  to  him, 
which  was  not  included  in  said  assignment,  being  a  quantity  of 
wood,  &c^  of  the  value  of  about  $500,  and  also  caused  a  retain 
to  be  made  on  said  writ,  attaching  all  of  said  assigned  property 
which  was  in  Bradford,  and  could  be  attached  by  a  copy  in  the 
town  clerk's  office,  under  the  statute.  But  it  appeared,  that  said 
Mussey  was  a  resident  of  Boston,  and  was  a  creditor  of  said  Low, 
to  the  amount  of  some  $38,000,  and  that  he  was  induced  to  com- 
mence this  suit  as  a  matter  of  precaution,  having  doubts  what  con- 
struction would  be  given  by  the  courts  of  Vermont,  to  the  statute 
of  1843,  in  respect  to  general  assignments,  and  it  appeared  that 
said  suit  was  still  pending.  But  upon  the  trial  no  question  was 
made  or  reserved  by  the  defendants,  upon  any  of  the  above  facts, 
except  so  far  as  they  were  claimed  to  have  a  legal  tendency  to 
prove  that  the  assignment  was  fraudulent,  infactj  in  respect  to  the 
creditors  of  said  Low.  And  in  that  respect  the  court  gave  to  the 
jury  fiiU  instructions,  both  as  to  the  general  rules  of  law  in  re- 
spect to  fraud  in  fact,  and  in  respect  to  the  particular  appHca* 
tion  of  those  rules  to  the  above  facts,  to  all  which  no  exception 
was  taken. 

The  defendants  requested  the  court  to  charge  the  jury,  that  said 
assignment  was  void  as  to  the  creditors  of  said  Low,  and  that  the 
plaintifis  could  not  recover. 

The  court, — Collaheb,  J.,  presiding, — declined  so  to  charge, 
but  charged  the  jury  to  find  for  the  plaintiffs,  unless  they  found 
the  assignment  fraudulent  in  fact,  giving  to  the  jury  instructions  as 
to  fraud  in  fact,  to  which  part  of  the  charge  there  was  no  excep- 
tion. But  to  the  decision  of  the  court,  declining  to  hold  said  as- 
signment void,  the  defendants  excepted. 

The  jury  returned  a  verdict  for  the  plaintiffs. 

L.  B.  Peck  and  W.  W.  Peck  for  defendants. 
L  The  assignment  to  the  plaintifis  is  void  under  the  statute  of 
frauds.    Comp.  Stat 
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This  act  is  in  substance  a  re-€nactment  of  13  Eliz.  chap.  5, 
and  the  latter  is  a  mere  declaration  of  the  common  law;  at  com- 
mon law,  and  under  this  act,  an  assignment  made  bj  a  debtor  un- 
der insolvent  circumstances,  for  the  benefit  of  creditors,  is  void  if 
it  creates  a  trust  in  favor  of  the  debtor,  or  empowers  the  assignee 
to  sell  on  credit 

n.  The  present  assignment  creates  such  a  trust  The  conyej- 
ances  were  intended  to  subserve  different  interests,  are  to  different 
parties,  between  whom  there  is  no  privitj  of  contract,  and  are 
several  and  successive.  Moreover  the  instruments  on  their  faces 
indicate  that  they  are  independent  of  each  other.  U.  States  v. 
Hooe Half  3  Granch  73.  U.  States  v.  McCMen  et  al^  3  Sumn. 
345.    Dana,  Admr,  v.  Lull,  17  Yt  390. 

If  the  assignment  is  otherwise  bad,  it  is  not  aided  by  the  fiict, 
that  the  assignee  is  a  creditor. 

in.  The  assignment  empowers  the  assignees  to  sell  on  credit 
I^siop  V.  darkey  14  Johns.  458.  Biggs  v.  Murray,  2  Johns.  CL 
565.  Aiudn  v.  BMy  20  Johns.  442.  Meaeham  v.  SUarm,^ 
Paige.  Strong  v.  Skinner^  4  Barb.  546.  Banneg  v.  Griffin,  2 
Comst  365.  Seaving  v.  Brincherhoff,  5  Johns.  Ch.  325.  6  Baib. 
981.    9  Barb.  255.    6  Hill  438.    11  Wend.  187.    21  Pick.  185. 

IV.  The  assignments  are  void  under  the  act  of  1843,  as  a  gen- 
eral assignment    3  Sumn.  345.    3  Granch  73,  before  cited* 

(hnverse  ^  Barrett  and  WaMum  4*  Marsh  for  plaintifis. 

There  is  no  error  in  the  ruling  of  the  court  below. 

L  If  the  instrument  objected  to  in  the  court  below,  and  admit- 
ted by  the  court,  is  to  be  divided  into  distinct  parts,  and  consider- 
ed as  separate  and  distinct  stipulations  or  contracts,  then  the  plain- 
tifis  insist  that  the  first  paper  is  a  simple  pledge  c£  the  property 
named,  to  the  plaintifis,  with  authority  to  sell  the  same.  Fletcher 
T.  Hofward,  2  Aik.  115. 

IL  If  not  technically  a  ^  pledge^*  it  is  a  mortgage,  with  au- 
thority to  sell  and  pay  themselves.  Leitch  v.  Bolhster,  4  Corn- 
stock  211.  If  either  &  pledge  or  a  mortgage,  the  plaintiffs  had  a 
lien  upon  the  property,  at  least  till  their  debts  were  satisfied. 
Wood  V.  ZhuO^,  8  Yt  430.    Hutehins  v.  Gilchrist,  23  Yt  83. 

in.  That  a  debtor  has  a  right  by  law  to  pledge  or  mortgage 
personal  property  to  a  creditor,  as  security,  if  done  in  good  fiutb. 
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does  not  admit  of  a  doubt  jyArma^Y.  Oheesetnany  13  M.  &  W. 
795.    8  N.  H.  347.    13  N.  H.  298. 

The  amount  of  property  pledged  or  mortgaged,  whether  the 
whole  or  part  of  the  debtor^s  property,  can  make  no  difference, 
provided  it  is  honajide* 

That  thereby  other  creditors  are  preyented  from  attaching  it,  can- 
not make  it  fraudulent;  as  a  debtor  has  a  right  to  prefer  creditors,  and 
creditors  have  a  right  to  be  preferred.  4  Comstock  211.  6  Mass. 
839.     17Vt310. 

The  amount  of  property  pledged  or  mortgaged,  being  dispro- 
portionate to  the  debt  secured,  thereby  can  only  furnish  evidence 
a£  fraud  infacL  It  is  simply  a  badge  of  fraud  per  $e.  13  M.  & 
W.  795. 

The  balance  remaining  in  the  hands  of  the  pledgee  or  mortga- 
gee, can  be  reached  by  other  creditors.  6  Mass.  339.  4  Com- 
stock 211. 

rV.  If  this  surplus  or  balance  could  be  reached  by  the  credit- 
ors of  the  debtor,  it  must  be  because  it  belongs  to  the  debtor,  and 
he  could  recover  it  It  is  then,  such  right  or  interest,  or  property 
as  the  debtor  could  assign,  sell  or  dispose  of  himself,  and  a  trans- 
fer of  such  interest  or  property,  by  the  debtor  bona  Jide,  to  any 
other  creditor,  must  be  valid  and  legaL 

V.  It  may,  however,  be  contended  that  the  document  in  ques- 
tion, is  a  technical  ^  amgnmenl!*  If  such  is  its  legal  character, 
we  insist  the  decision  of  the  court  below  is  none  the  less  correct 

The  plaintiffs  had  a  lien  on  the  property  till  their  debts  were 
satisfied,  at  least,  call  the  transfer  by  whatever  name  you  please, 
the  jury  having  found  there  was  no  fraud  in  fact* 

But  if  an  ^  assiffnment"  it  is  such  by  virtue  of  the  accompany- 
ing papers.  All  these  papers  being  cotemporaneous  in  their  exe- 
cution and  delivery,  and  relating  to  the  same  stibject  matter,  must 
be  construed  together  in  determining  the  character  of  the  trans- 
action.    HoJhrook  v.  Finneyy  4  Mass.  556. 

In  this  view  of  the  case,  thtte  can  be  no  legal  objection  to  it  as 
a  technical  ^  auignanentJ* 

The  jury  having  negatived  all  fraud  in  faeif  there  can  be  no 
b^ fraud.  6  Mass.  339. 17  Vt  310. 

(1.)  Because,  the  assignment,  being  to  creditors  themselves, 
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for  the  secoritj  of  their  claims^  as  well  as  those  of  other  credit- 
ors, no  legal  fraud  attaches.    23  Yt  82. 

If  the  debts  due  the  assignees  are  made  a  mere  doakj  to  cover 
the  property  of  the  assignor,  and  keep  it  fixnn  his  creditors,  such 
would  be  fraudulent  in  fact.     It  must  be  a  question  to  the  jury. 

(2.)  The  assignment  is  every  way  unexceptionable,  though  it 
had  been  to  trustees  and  not  to  creditors.  It  appropriates  the  en- 
tire property  assigned  to  the  payment  of  his  debts*  6  Mass. 
839.    17Vt8lO. 

There  is  no  reservation  to  the  assignor  of  any  interest  in,  or 
benefit  fron^  the  same,  till  all  his  debts  are  paid. 

No  resulting  trust 

(3.)  It  is  in  no  way  obnoxious  to  the  statute  of  1843,  against 
general  assignments.    8  N.  H.  347.    8  N.  H.  536.    13  N.  H. 


The  opinion  of  the  court  was  delivered  by 

Bedfield,  Ch.  J.  This  was  a  case  involving  the  validity  of  a 
general  trust  assignment  for  the  benefit  of  creditors.  The  property 
assigned  amounted  to  more  than  $80,000.  The  £bu^  necessary  to  the 
understanding  of  the  case  will  appear  in  the  course  of  the  opinion. 

L  It  is  objected  that  the  assignment  is  void,  by  reason  of  the  as- 
signees having  power  to  sell  on  credit.  Their  powers  are  thus 
specified  in  the  deed  of  assignment:  ^  Shall  forthwith  take  pos- 
session of  the  same,  and  shall  faithfully,  and  as  soon  as  practi- 
cable, and  in  the  most  beneficial  manner,  dispose  of,  and  convert 
into  money,  the  said  real  and  personal  estate,  and  collect  the  said 
choses  in  action,  and  apply  the  money  therefrom  arising,  (afler 
paying  expenses)  in  payment  and  discharge  of  the  debts  due  the 
assignees,  and  for  which  they  are  holden  as  sureties,  and  pay  the 
surplus  to  Low,  (the  assignor,)  or  to  such  persons  as  he  shall  ap- 
point.'' This  is  the  effective  part  of  the  deed  in  the  first  part 
The  second  part  names  certain  sureties  of  the  assignor  to  be  next 
indemnified;  then  three  schedules  of  creditors  who  were  to  take 
the  surplus,  or  a  ratable  portion,  as  the  case  may  be,  in  succes- 
sion ;  and  if  any  surplus  still  remains,  it  is  appointed  to  go  to  all 
the  assignor's  creditors  ratably. 

Now,  the  words  used  in  this  instrument,  *^  to  convert  into  mon- 
ey, as  soon  as  practicable,  and  in  the  most  beneficial  manner," 
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would  more  naturally  exclude  the  power  of  selling  on  credit,  and 
eepeciallj  where  audi  a  power  was  regarded  as  illegal  We  must, 
to  be  reasonable,  conclude  the  parties,  b  j  these  general  terms,  in- 
tended a  disposition  of  the  property  in  good  faith,  and  according 
to  law ;  and  for  the  faithful  execution  of  such  a  trust  the  assignee 
18  always  liable  to  be  called  into  a  court  of  equity,  at  the  in- 
stance of  the  cestui  que  trust;  so  that  it  cannot  be  argued  with 
success,  that  these  general  terms  confer  upon  the  assignees  an  un- 
limited and  irresponsible  discretion  to  sell  on  credit,  or  not,  and  so 
virtually  include  such  a  power.  We  think  such  a  power  is  nei- 
ther expressly  nor  impliedly  ^ven;  and  the  fact  that  such  a  course 
was  pursued  by  the  assignees,  on  their  own  responsibility,  and  by 
what  they  regarded  as  the  consent  of  those  interested,  certainly 
cannot  be  taken  for  the  practical  construction  of  the  contract,  by 
the  parties ;  for  the  very  means  the  assignees  adopted,  in  assem- 
bling the  creditors  to  obtain  their  assent  to  the  course,  shows  that 
they,  and  all  concerned,  understood  they  were  departing  from  the 
terms  and  legal  force  of  the  assignment  Meacham  r.  Steams^  9 
Paige  898,  is  an  express  decision  in  favor  of  the  above  view ;  and 
if  the  New  York  courts,  as  is  said,  have  recently  adopted  the  op- 
posite view,  we  can  only  say  that,  to  us,  the  former  determination 
seems  the  only  sound  and  rational  one.* 

2.  It  is  claimed  that  the  deed  of  assignment  contained  a  power 
to  compound  with  the  creditors,  and  so  was  void,  upon  that  ground. 
But  we  find  no  such  powers  in  the  deed,  unless  it  is  to  be  inferred 
£rom  the  provision  that  the  several  creditors  named  in  the  sched- 
ules, should  receive  so  much  of  the  indebtedness  of  the  assignor 
to  them,  as  should  appear  to  be  due,  ^  upon  examination  and  settle- 
ment thereof.'*  But  this,  it  seems  to  us,  can  fairly  import  noth- 
ing more  than  the  amount  of  their  several  debts.  If  any  claim 
^vras  at  all  of  an  unliquidated  character,  it  could  scarcely  be  de- 
scribed in  more  definite  terms.  We  might  content  ourselves  here ; 
bat  as  considerable  discussion  has  been  had  at  the  bar  upon 
the  effect  of  such  powers  being  contained  in  such  a  deed  of  as- 


•  NoTB.— The  New  York  oonrtt  luiTe  finmllj,  since  the  dedaion  of  this  caMy 
raeeded  from  their  fonner  gronod,  utd  now  hold  that  an  fanpUed  power  to  sell  on 
credit,  does  not  avoid  the  assignment,  and  have  really  assumed  the  same  gnmnd 
we  do  here.    KeUoffg  t.  Bhimmj  N.  Y.  Court  of  Appeals,  Nor.  1964. 
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signment,  it  may  be  proper  to  add^  that,  in  oar  opinion,  if  the 
power  to  sell  on  credit  is  to  be  understood  as  conyejing  with  it 
the  power  to  keep  the  business  of  the  assignor  for  anj  time,  and 
to  any  extent,  on  foot  for  his  benefit,  and  measurably  under  his 
control,  80  that  the  effect  of  the  assignment  would  be  to  create 
the  assignee,  the  agent  and  trustee  of  the  assignor,  it  would  be  al- 
together inadmissible,  as  was  held  by  this  court  in  D€Lka  v.  Xufi, 
17  Vt  390,  and  in  BribafUll  v.  Warrtn  Sf  TrwUe^  Windsor  Co. 
March,  1851.  It  is  quite  likely  an  express  power  to  sell  on  cred- 
it should  be  held,  in  all  eases  to  invalidate  such  an  assignment,  as 
an  attempt  to  define  and  extend  the  power  of  the  assignee,  in 
particulars  which  should  be  referred  to  the  exigency  of  circum* 
stances,  and  the  general  equitable  responsibility  of  such  trustees. 
I  should  certainly,  without  more  examination,  incline  to  that  opin- 
ion. This  is  undoubtedly  the  law  of  the  state  of  New  York,  and 
I  should  not  be  inclined,  at  present,  to  question  its  soundness  as 
to  express  power  to  seU  on  credit. 

In  regard  to  the  power  of  agreeing  with  the  creditors  upon  the 
amount  due  them,  which  is  all  that  is  here  given  the  assignee,  I 
do  not  myself,  at  present,  perceive  any  possible  objection  to  it, 
since  it  must  be  exercised  in  good  faith,  and  with  prudence 
and  discretion,  and  the  manner  of  the  exercise  approved  by 
a  court  of  equity.  But  if  we  are  to  understand,  by  compounding 
with  the  creditors,  the  conferring  upon  the  assignee  the  power  to 
buy  up  the  debts  which  are  confessedly  due,  for  the  benefit  of  the 
assignor,  and  upon  the  most  favorable  terms,  it  would  certainly  be 
as  objectionable  as  any  conceivable  power  or  discretion  to  be  re- 
posed in  the  trustee,  and  would  make  him  effectually  the  mere 
agent  of  the  debtor.  Such  an  arrangement  would  prove  a  most 
successful  device  to  lock  up  one's  property  from  creditors,  and  ef- 
fectually put  them  at  defiance,  while  the  debtor  held  the  beneficial 
use  of  the  property. 

8.  We  have  found  no  difficulty  with  this  case,  as  involving  any 
violation  of  the  general  statute  against  fraudulent  conveyances ; 
and  this,  we  think,  must  be  the  result  equally,  whether  we  treat 
the  instrument  as  only  conveying  to  the  assignees  a  reasonable 
amount  of  the  debtor's  property,  to  secure  them  what  he  owed 
them,  and  what  they  were  holden  ultimately  to  pay ;  or  whether  we 
regard  it  as  a  general  trust  assignment  for  certain  preferred  cred* 
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itOTSy  bj  dafises,  and  nltimatelj  for  all  the  creditors,  with  an  ex- 
press stipuladon  to  pay  the  balance  to  the  assignor.  Viewed  in 
either  light  it  is  but  the  common  case  of  allowing  a  debtor,  in 
fiuling  drcamstances,  to  make  preferences  among  his  creditors ; 
and  this  right,  notwithstanding  this  statute,  is  too  well  settled  to  be 
now  called  in  question.  The  assignment  of  a  reasonable  amount  of 
one's  property  directly  to  one's  creditors,  as  security,  is  not  essen- 
tially different  from  any  other  mortgage  or  pledge  of  person- 
al property,  which  does  always  put  the  property  beyond  the 
reach  of  attachment  in  the  ordinary  mode.  Smith  y.  Mies,  20 
YL  315.  But  the  right  to  make  such  an  assignment  is  mostun- 
qaestionable.  (Ton^kinsv.  Wheeler ^IQ  Peters  106 ;  Adanu  v. 
Blodgettf  2  Wood  &  Minott  233  ;  LeitelY.  HoUister,  4  Comstock 
211.)  Assignments  made  directly  to  the  creditors,  so  as  to  re- 
quire them  to  name  the  trustee,  and  thus  make  him  their  man,  in- 
stead of  his  being,  as  is  too  oflen  the  case,  the  mere  creature  of  the 
assignor,  are  certainly  entitled  to  the  most  favorable  consideration 
of  the  courts. 

We  think,  after  careful  examination  of  the  papers  executed  in 
this  case,  and  diligent  comparison  with  the  reported  cases,  that 
all  the  papers  executed  on  the  same  day,  and  to  effect  the  same 
general  design,  must  be  regarded  as  one  transaction,  one  contract 
The  two  principal  deeds  refer  to  each  other,  both  antecedently 
and  subsequently,  and  are  obyiously  connected,  and  each  but 
the  complement  of  the  other,  as  obviously  as  the  two  parts  of  scis- 
sors, or  any  other  mechanical  instrument,  and  each,  without  the  oth- 
er, is  as  manifestly  imperfect,  if  not  useless. 

The  important  inquiry  then  arises,  whether  this  assignment  is 
▼oid,  under  the  statute  of  1843.  The  statute  is  in  these  terms: 
^  All  general  assignments  hereafler  made  by  debtors,  for  the  bene- 
fit of  creditors,  shall  be  null  and  void,  as  against  the  debtors  of 
such  creditors."  We  think  this  undoubtedly  refers  to  trust  as- 
signments, and  not  to  an  assignment  directly  to  the  creditors ;  for 
the  expression,  "•  for  the  benefit  of  creditors,"  seems  to  imply  this ; 
and,  at  first,  I  was  half  inclined  to  believe  that  one  portion  of  this 
assignment — that  which  was  for  the  security  of  the  assignees  them- 
selves— under  the  peculiar  circumstances  of  this  case,  might  be 
saved  from  the  operation  of  the  statute,  on  that  ground  alone,  as 
it  undeniably  might,  if  it  stood  alone*    But  further  examination 
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and  reflection  satisfies  me  that,  to  be  consistent  with  general  prin* 
dples,  we  must  hold  the  entire  contract  good  or  bad,  in  the  gros^— 
at  least  so  far  as  a  statutory  prohibition  is  concerned.  This  la 
certainly  the  general  rule  in  regard  to  all  illegalitj  in  a  contract; 
and  the  decided  cases  upon  thb  Tcry  point  seem  to  me  too  explicit 
to  admit  of  much  question.  Rigg9  y.  Murray y  (2  Johns.  Ch.  R., 
565,)  a  case  involving  a  very  large  amount  of  property,  and,  conse- 
quently, having  received  the  fullest  consideration,  seems  altogether 
in  point,  upon  the  question,  whether  that  portion  of  the  assignment 
giving  the  assignees  security  first,  for  their  own  debts  and  those 
for  which  they  are  liable,  can  stand,  if  the  whole  contract  should 
be  regarded  as  coming  within  the  prohibition  of  the  statute.  It  is 
the  very  case  almost,  nomine  mutato.  So,  also,  is  the  case  of  Hf^ 
slop  y.  Clarke^  (14  Johns.  458.)  Any  number  of  cases,  involving 
the  same  general  principle,  may  be  readily  found.  We  shall  here 
only  refer  to  Wakeman  v.  Graver,  4  Paige  24 ;  Ame$  v.  Blunt,  5 
Paige  18 ;  PraU  v.  Adams,  7  Paige  615,  which  are  upon  the  sub- 
ject of  assignments  in  trust  for  creditors,  and  directly  in  point,  to 
show  that  such  contracts,  where  in  some  points  they  contravene 
the  express  provisions  of  a  statute,  must  be  regarded  as  wholly 
void. 

We  come,  then,  directly  to  the  question  how  far  this  assignment 
is  to  be  regarded  as  within  the  prohibition  of  the  statute  of  1848. 
We  have  before  intimated  that  this  assignment,  taken  as  a  whole, 
ijdust  be  considered  as  in  trust,  for  the  benefit  of  creditors,  within 
the  terms  of  the  statute.  The  only  remaining  question,  then,  will 
be  whether  this  is  a  '^  general  assignment''  As  was  said  by  Bek- 
KETT,  J.,  in  Dana  v.  Lull,  17  Yt  890,  an  assignment  of  all  one*8 
property,  for  the  benefit  of  all  one's  creditors^  is  clearly  a  general 
assignment.  How  much  less  will  amount  to  that,  seems  not  well 
settled.  The  term  general,  as  applied  to  assignments,  does  not 
have  reference,  probably,  so  much  to  the  proportion  of  creditors 
as  to  the  proportion  of  property.  A  late  work  upon  this  subject, 
of  some  accuracy  and  thoroughness,  (Burrill  on  Assignments,) 
lays  down  the  rule,  as  to  the  number  of  creditors,  thus :  ^  A  gen- 
eral assignment  is  understood  to  import  a  provision  for  a  consider- 
able number  of  creditors,  or,  at  least  for  several,  or  more  than 
one,"  and  refers  to  Bourehand  v.  IXas,  where  a  trust  assignment, 
for  the  benefit  of  one  creditor,  was  held  not  to  come  within  the  act 
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of  Ck>iigres8  idiich  we  bImII  refer  to  hereafter.  We  maj  oondode 
then,  ihaX  if  a  mi^rity  of  the  creditors  are  provided  for,  and  all 
the  property  is  assigned^  the  assignment  is  still  general. 

The  great  diffiooltj  is,  to  know  what  proportion  of  property,  less 
tiian  the  whole,  shall  still  denominate  the  assignment  generaL 
The  case  of  The  United  States  v.  Hooe^  3  Cranch  73,  has  heen  re- 
ferred to  upon  tliis  point;  and  it  must  be  admitted,  it  is,  in  some 
respects,  analogoas.  Bat  the  differences  in  the  two  statutes  are 
considerable.  In  the  act  of  Congress  it  is  provided,  that  the  United 
States'  priority  of  lien,  or  right,  shall  attach  where  a  debtor,  ^  not 
kaninff  sufficient  property  to  pay  all  his  debts,  shall  have  made  a 
ToluDtary  assignment  thereoi^  for  the  benefit  of  his  creditors." 
This,  in  terms,  seems  to  confine  the  assignment  to  all  the  property. 
^  Thereof,"  mast  refer  to  all  the  property  which  the  debtor  had, 
^<  noH  having  sufficient  to  pay  all  his  debts."  And  so  the  U.  8. 
Supreme  Court  held.  Chief  Justice  Mabshall,  however,  says, 
even  in  such  a  case,  ^  If  a  trivial  portion  of  an  estate  should  be 
left  out,  for  the  purpose  of  evading  the  statute,  it  would  be  consid* 
ered  a  fraud  upon  the  law,  «Dd  the  parties  would  not  be  enabled 
to  avail  themselves  of  such  a  contrivance."  But  in  the  case  then 
before  the  court,  the  assignment  was,  most  obviously,  but  a  partial 
<me,  the  debtor  retaining  enough  property  to  proceed  with  his  busi- 
ness, and  actually  continuing  it  for  nearly  a  year,  and  until  his  death. 
But  when  the  great  bulk  of  one's  estate  is  assigned,  and  his  entire 
business  is  closed  up,  at  once,  by  the  assignment,  it  becomes  a  diffi- 
cult question  to  determine  how  much  and  what  property  shall  be 
excepted  out  of  the  assignment,  to  render  it  not  general,  but  par- 
tiaL  And  if  the  Iim  has  fixed  no  definite  rule  upon  this  subject — 
and  I  can  find  none — it  will  have  to  be  submitted  ultimately,  in 
some  form,  to  a  jury,  as  matter  of  fttct,  under  proper  instruc- 
tions, as  all  such  questions  are  which  depend  upon  variation  in  the 
&ctfl  and  circumstances,  until  the  law,  shall  be  able  to  fix  some 
definite  criterion,  which  is  not  probable  in  this  case,  although  it  is 
well  known  that  such  is  now  the  case  upon  many  subjects  which 
were  formerly  matters  of  fistct  for  the  jury;  for  instance,  the  time 
of  giving  notice  of  the  dishonor  of  a  bill  or  note.  A  case  like 
United  States  v.  HooSj  is  clearly  a  partial  assignment;  and  one  which 
includes  all  one's  attachable  property,  and  which  is  intended  to 
dose  up  one's  business,  and  does  so^  at  once,  is  clearly  a  general 
ZXTI  81 
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assigiunent.  The  difficulty  is  in  the  intermediate  cases.  The  ca- 
ses in  the  United  States  courts,  many  of  which  are  referred  to  in 
a  note  to  United  States  v.  Fisher,  1  Peter's  Cond.  430,  seem  to 
require  that  an  assignment  to  come  within  the  act  of  Congress, 
must  include  all  the  debtor's  property;  and  many  of  the  cases  in 
the  Circuit  court  upon  this  subject,  as  United  Slates  y.  Clark,  1 
Paine  629,  seem  to  regard  this  as  the  proper  definition  of  a  gen- 
eral assignment ;  and  in  one  sense  it  is  undoubtedly.  A  general 
assignment  must  include,  MubstantialUfy  all  a  man's  property ;  and 
a  partial  assignment  must  omit  some  suhsUmtial  portion  of  the 
property,  and  cannot  be  made  to  rest  upon  a  mere  colorable  omis- 
sion. 

But,  to  begin  with  the  subject  at  the  beginning,  an  assignment 
which,  like  the  present,  on  its  face,  purports  to  be  but  a  parcial 
assignment,  is  so  to  be  regarded  and  treated  until  the  contrary  be 
shown.  ( United  States  v.  Howland,  4  Wheaton  108 ;  U  S,x. 
Longton,  5  Mason  280;  Wilkes  v.  Ferris,  o  Johns.  335;  RundUU 
V.  Dole,  10  New  Hamp.  458,  471 ;  DriscoU  v.  Fish,  21  Pick.  503.) 
We  do  not  perceive  why  this  rule  is  not  as  applicable  to  the  case 
before  us  as  to  iissignments  under  which  the  United  States  attempt 
to  assert  their  priority,  under  the  acts  of  Congress  of  1797-1799. 
In  both  cases  it  may  be  said  the  assignors  have  a  motive  not  to 
bring  the  assignment  within  the  statute,  and  so  will  be  likely  to 
adopt  terms  of  exclusion ;  but  that  is  equally  true  of  many  other 
legal  requisites,  and  of  almost  all  prohibitions  in  regard  to  con- 
tracts ;  and  still  it  has  always  been  held  as  one  cardinal  rule  of 
construing  contracts,  even  in  regard  to  statutory  requisites — ^pos- 
itive or  negative — so  to  expound  them  that  they  may  be  upheld, 
when  that  can  &irly  be  done. 

Applying  this  rule  to  the  present  case,  it  resolves  itself  into  a 
question  of  an  attempt  to  evade  the  statute ;  for  the  deed,  in  tenns, 
recites  that  this  is  the  purpose  of  its  execution,  to  devote  a  portion 
of  the  dcbtor*s  property  to  the  payment  and  security  of  ^  certain 
specified  debts,  and  the  other  debts  due  from  him."  If  this  pui^ 
pose  is  bona  fide  carried  out  in  the  instrument,  tlien  the  transaction 
is  what  it  purports  to  be,  a  partial  assignment  of  the  debtor's  prop- 
erty, and  not  a  general  assignment.  As  no  question  of  this  kind 
was  raised  in  the  court  below,  it  could  not  have  been  expected  the 
court  would  charge  with  reference  to  it.     Such  a  course,  where 
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no  testimonj  was  offered  upon  the  point,  would  Itself  have  been 
error.  We  might,  therefore,  content  ourselves,  and  affirm  the 
judgment  at  this  point,  since  the  charge,  upon  the  face  of  the  in- 
strument— ^there  being  no  attempt  to  impeach  its  bona  Jide  char- 
acter— ^was  undoubtedly  correct. 

But  it  is  no  doubt  competent  for  such  creditors  as  choose  not  to 
come  in  under  the  assignment,  always  to  raise  the  question  wheth- 
er an  assignment  claiming  to  be  partial  is  not,  in  fact,  general,  and 
to  give  evidence  to  show  such  fact,  which,  under  proper  instruc- 
tions, is  to  be  submitted  to  the  jury ;  and  it  may  be  proper  to  state 
here,  the  elements  which  must  determine  such  issue. 

L  It  would  not  be  enough  to  impeach  the  assignment  as  a  par- 
tial one,  that  it  was  made  such  to  evade  the  statute  against  general 
assignments,  and  that  but  for  that  statute,  none  of  the  property 
would  have  probably  been  omitted;  for  it  was  to  have  been 
expected,  and  was  commendable  in  the  parties,  to  conform  to  the 
existing  law,  although  aiming  to  go  to  the  utmost  verge  of  its  in- 
dulgence, and  evidently  disposed  to  go  further,  in  that  direction, 
but  for  the  law. 

2.  The  question  is,  did  the  debtor,  in  fact,  make  a  general  as- 
signment, although  denominating  it  a  partial  one  ?  For  this  pur- 
pose it  is  not  needful  the  assignment  should  include  absolutely  all 
the  debtor's  property,  but  it  should  be  substantially  9JI1  so  that,  for 
the  purpose  of  continuing  his  business,  or  paying  his  debts,  or  fu- 
ture subsistance,  he  might  just  about  as  well  have  included  the 
part  omitted. 

3.  The  question  will  have  to  be  determined  by  the  jury,  then, 
in  the  exercise  of  a  wise  discretion  with  reference  to  the  relative 
amount  of  the  property  omitted,  to  the  debtor's  whole  property, 
and  the  character  of  that  omitted. 

4.  If  the  property  omitted  was  insignificant  in  amount,  with  ref- 
erence to  the  whole,  or  if  it  was  mainly  beyond  the  reach  of  pro- 
cess, or  exempt  from  process,  or  of  such  a  character  as  not  readily 
to  be  made  available,  either  to  the  creditors  or  to  the  debtor,  and 
the  great  mass  of  the  debtor's  available  property  which  constituted 
the  basis  of  his  business  operations,  and  which  could  alone  form 
any  reliance  to  himself  for  support,  or  to  his  creditors  for  pay- 
ment, was  included  in  the  deed,  the  deed  should  undoubtedly  be 
regarded  as  a  general  assignment,  within  the  mischief  intended  to 
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be  remedied  hj  the  statute.  Short  of  this,  the  assignment,  being 
in  terms  partial,  should  not  be  regarded  as  made  in  bad  faith  toward 
the  statute.  No  question  of  this  kind  was  raised,  or  probably 
could  have  been,  with  much  propriety,  when  so  large  a  sum  as 
fifteen  or  twenty  thousand  dollars  was  omitted. 
The  judgment  is  afitoied. 


NoTB.— In  the  ooone  of  the  examination  of  that  part  of  the  astignment  which 
is  ma^e  directlj  to  certain  creditors,  for  their  own  security,  we  entertained  no 
donbt  that  snch  assignments  are  not  within  the  mischief  of  the  statute;  certain- 
ly not,  nnlese  the  bulk  of  the  creditors  are  included,  and  siiftslcNi<Kr%  aQ  the  prop- 
erty; and  we  should  have  been  prepared  to  uphold  that  part  of  the  assignment, 
upon  that  ground  alone,  had  not  the  other  portion  of  the  assignment  converted 
the  whole  into  a  trust  assignment,  for  the  benefit  of  other  creditors^and  ultimate- 
ly of  all  the  creditors. 


Noah  Martin  v.  Eames  &  Bellows. 
Book  Account.     Conditional  SaU, 

Where  property  is  sold  conditionally,  and  payments  are  made  for  it  by  way  of 
services,  the  serrioes  may  be  charged  on  book  to  await  their  subsequent  applica- 
tion; and  if  the  property  so  sold  is  received  back  by  the  vendor,  the  vendee 
may  recover  for  his  services  in  an  action  on  book,  if  no  application  has  been 
made  of  the  services.    It  was  so  held  in  Stone  v.  PuUi/er^  16  Vt  42S. 

And  where  the  defendants  sold  conditienaUy  a  yoke  of  oxen  to  the  plaSntifi;  tiie 
oxen  to  be  the  property  of  the  defendants  until  paid  for,  and  by  the  teima  of  the 
trade  plaintiff  was  to  pay  fot  the  oxen  by  cutting  and  drawing  a  quantity  of  coid 
wood,  and  before  plaintiff  had  drawn  all  of  the  wood,  he  pennitted  the  oxen  to 
go  into  the  hands  of  the  defendants  on  a  loan  for  a  few  days,  and  when  plaintiff 
called  for  the  oxen,  the  defendants  refused  to  re-deliver  them,  unless  the  plaintiff 
would  procure  additional  security  for  the  payment  of  the  price — ^^eJtf---Qnder 
these  circumstances,  that  thefrefusal  to  re-deliver  the  oxen  was  a  disaffinnanco 
ef  the  contract  and  an  assertion  of  their  right  to  the  cattle,  and  that  the  plaintiff 
was  entitled  to  recover  for  the  wood  delivered  to  defendants,  no  applicatioa 
having  been  made  of  the  same. 

After  such  demand  and  reftisal  to  re-deliver  the  oxen,  an  attachment  of  the  oxen 
as  the  property  of  the  plaintiff,  the  vendee,  cannot  effect  the  case,  as  he  had 
then  no  property  or  interest  in  the  cattle  that  could  be  attached;  such  an  at- 
tachment would,  therefore,  be  a  violation  of  the  right  of  the  defendants,  tb* 
vendors. 
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Book  Accoitnt.  Judgment  to  account  was  rendered  in  the 
county  court,  and  an  auditor  was  appointed,  who  reported  substan- 
tiallj  the  following  &cts : 

That  plaintiff  presented  the  following  account : 

^  1851  &  1852.  >  To  drawing  out  and  chopping  70  cords 

Dec.  &  Jany.        )       of  wood  at  $1,25,  $87,50 

^  two  days  work  making  road,  d,00 

^  two  bags  at  28  cts.,  56 

^  three  bushels  meal  at  50  cts.,  1,50 

$92,56  " 

That  the  defendants  presented  their  account  amounting  to  $2,98 
concerning  which  there  was  no  dispute. 

The  auditor  disallowed  the  $econd,  third  tJOid  fourth  items  in  the 
plaintiff's  account ;  and  in  relation  to  the^r^f  item  found,  that  at  the 
time  of  the  deal  embraced  in  their  respective  accounts,  the  parties 
resided  in  the  state  of  New  Hampshire,  that  defendants  still  re- 
side there,  but  thi^  the  plaintiff  moved  in  April,  1852,  to  Brad- 
ford, in  this  state,  where  he  since  and  now  resides. 

That  some  time  previous  to  January  1852,  the  defendants  en- 
tered into  a  contract  with  the  Atlantic  and  St.  Lawrence  Railroad 
Co.,  to  furnish  them  a  quantity  of  four  foot  wood,  to  be  delivered 
at  a  certain  point  on  said  road,  on  or  before  April  1, 1852. 

That  in  December,  1851,  or  January,  1852,  the  defendants  owned 
a  yoke  of  oxen,  which  the  plaintiff  wanted  to  purchase,  and  that 
it  was  then  agreed  between  the  parties,  that  plaintiff  should  have 
the  cattle,  and  should  pay  the  defendants  for  them  by  cutting,  draw- 
ing and  cording  up,  at  the  place  where  defendants  were  to  deliver 
said  wood  to  said  Railroad  Ca,  seventy-five  cords  of  wood,  the  said 
wood  to  be  cut  on  the  land  of  defendants,  at  a  place  named ;  that 
DO  time  was  expressly  limited  in  which  plaintiff  was  to  deliver 
flaid  wood,  but  was  informed  by  the  defendants  of  their  contract 
with  the  said  Railroad  Co. ;  that  the  said  cattle  by  the  terms  of 
their  contract  were  to  remain  the  property  of  the  defendants,  until 
paid  for  as  before  stated ;  and  that  plaintiff  took  possession  of  the 
said  cattle  immediately  upon  making  said  contract,  and  used  them 
in  drawing  said  wood  in  the  winter  of  1852,  till  into  March,  when 
lie  supposed  he  had  drawn  enough  to  fulfill  his  contract 

That  the  wood  was  surveyed  by  a  person  agreed  upon,  and 


478  ORANGE  COUNTY. 

Martin  v,  Etmes  &  Bellows. 

there  proved  to  be  but  seventy  cords;  the  plaintiff  finished  getting 
this  wood  between  the  10th  and  15th  of  April,  1852,  but  has  never 
got  out  the  other  five  cords.  That  in  the  latter  part  of  March, 
1852,  the  plaintiff  let  the  defendant,  Bellows,  have  the  said  cattle 
to  use  for  a  time  for  their  keeping ;  and  that  about  a  week  before 
plaintiff  finished  getting  said  seventy  cords  of  wood,  he  went  to 
Bellows,  and  told  him  he  wanted  the  cattle,  that  he  thought  thej 
were  growing  poor,  and  he  was  agoing  to  get  one  Johnson,  to  keep 
them ;  that  said  Bellows  refused  to  let  plaintiff  have  them,  as  he 
had  heard  and  suspected  that  plaintiff  was  intending  to  sell  them ; 
but  told  plaintiff,  he  might  take  them  if  he  would  give  security 
that  he  would  finish  the  wood,  according  to  agreement  That  plain- 
tiff refused  to  do  this,  and  insisted  on  having  the  cattle  then,  and 
said  if  he  did  not  have  them  then,  he  should  not  take  them  at  aH 

That  said  cattle  remained  in  defendant's  possession  until  the 
12th  day  of  April,  1852,  when  they  were  attached  on  a  writ 
against  the  plaintiff,  which  suit  is  still  pending,  and  that  the  sheriff 
sold  said  cattle  under  the  laws  of  New  Hampshil'e. 

The  auditor  found  that  the  cattle  were  worth  $65,  at  the  time 
they  went  back  into  defendant's  hands ;  and  that  the  chopping  and 
drawing  said  wood  was  worth  one  dollar  per  cord,  in  the  whole 
$70,  and  also  that  said  seventy  cords  of  wood  was  sold  to  said 
Hailroad  Ck>.  by  the  defendants  before  the  commencement  of  this 
suit. 

Upon  these  facts,  if  the  plaintiff  is  entitled  to  recover,  the  au- 
ditor found  due  him  from  the  defendants  to  balance  book  accounts 
the  sum  of  $71,97  ;  but  if  the  court  decide  that  plaintiff  is  not 
entitled  to  recover  then  the  auditor  found  due  to  the  defendants 
from  the  plaintiff  the  sum  of  $2,93. 

The  County  Court,  January  Term,  1854, — Coll ahcb,  J.,  pre- 
siding,— ^rendered  judgment  on  the  report  for  the  plaintiff  to  re- 
cover  the  sum  found  due  by  the  auditor. 

Exceptions  by  defendants. 

A.  Underwood  for  defendants. 

It  is  manifest  from  the  finding  of  the  auditor,  the  ctOHn^  and 
drawing,  &c  of  the  wood,  was  a  condition  precedent  to  plaintiff's 
right  to  have  Ae  cattle.    Plaintiff  wanted  to  purchase.    It    was 
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agreed  he  should  have  them  and  pay  by  cutting,  &c^  and  they  were 
to  remain  defendants'  ttU  the  contract  was  fulfilled. 

From  the  finding  of  the  auditor,  plaintiff  was  clearly  in  the 
wrong.  He  had  no  right  to  demand  the  cattle  not  having  perform- 
ed the  contract,  by  the  time  stipulated^  and  refusing  to  give  other 
security,  that  it  should  be  thereafter  performed. 

Had  the  defendant,  given  the  plaintiff  a  bond  for  a  deed  of  lands 
on  paymmi  of  the  price,  by  a  time  certain,  as  well  might  he  recov^ 
er  back  the  part  of  the  eontideratum  paid,  because  defendants  re* 
fitsed  to  convey  before  the  whole  consideration  is  paid. 

A  mortgagor  may  with  equal  propriety  recover  back  what  is  paid 
on  the  mortgage  debt,  because  the  mortgagee  refuses  to  release 
his  mortgage  before  all  is  paid*  Sutton  et  al.  v.  Estate  of  Sutton, 
13  Vt  71.  West  V.  JBb&ort,  4  Vt  558.  Bigelow  v.  Huntly,  8  Vt 
154.  Batchelder  v.  Warren,  19  Vt  877.  Chandler  v.  Edwards, 
3  Vt  161.    Fay  v.  Oliver,  20  Vt  118. 

Again,  should  the  court  consider  the  time,  for  completing  plain* 
tiff's  contract  was  not  limited  to  April  first,  then  it  is  insisted  the 
contract  was  executory,  and  plaintiff's  claim,  if  he  had  one,  was 
for  the  recovery  of  damages,  and  could  not  be  recovered  on  hook 
account.  Smith  v.  Smith,  14  Vt  440.  Bayhy  v.  Bayley,  16  Vt 
656. 

The  contract  could  not  be  rescinded  by  the  plaintiff  alone,  unless 
something  was  done  by  defendants  tantamount  to  a  rescinding  on 
their  part,  which  it  is  insisted  was  not  done,  the  defendants  all  the 
while  insisting  plaintiff  should  perform,  and  standing  ready  to  de- 
liver the  cattle  when  performed,  or  before,  on  receiving  other  secu- 
rity. Allen  V.  Edgerton,  3  Vt  444.  Hammond  v.  Buckmaster, 
22  Vt  875.     Chitty  on  Cont  578. 

The  parties  could  not  by  rescinding,  be  put  in  statu  quo.  The 
plaintiff  had  had  the  use  of  the  cattle  to  draw  the  wood.  Defend- 
ants were  owners  of  the  wood,  and  plaintiff  had  expended  his  labor 
upon  it  only. 

The  case  of  &one  v.  Pulsifer,  16  Vt.  is  different  from  the  pres- 
ent case.  In  that  case,  the  defendant  reclaimed  the  oxen,  and  ap- 
propriated them  to  his  own  use,  by  kilDng  one,  and  selling  the 
other.  This  was  an  act  on  the  part  of  the  defendant,  which  au- 
thorized plaintiff  to  treat  the  contract  as  rescinded.  It  was  a  re- 
scinding on  the  part  of  defendant 
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iZ.  MeK.  OrmOy  for  plaintiff. 

The  contract  in  this  case  was  not  performed.  The  auditor  re- 
ported facts,  from  which  the  fair  inference  is,  that  the  defendants 
refused  to  deliver  possession  of  the  oxen  to  the  plaintiff  before  the 
the  failure  of  the  plaintiff  in  respect  to  his  part  of  the  contract. 

The  plaintiff  was  bj  the  bargain  entitled  to  the  possession  of 
the  oxen,  until  a  failure  on  his  part;  and  no  time  was  expressly 
fixed  or  specified,  and  as,  on  refusing  to  re-deliver  the  oxen  on  re- 
quest, the  defendants  set  up  other  causes  in  excuse,  and  did  not 
complain  that  plaintiff  was  in  fault,  as  to  the  performance  of  his 
contract,  the  county  court  rightfully  considered  that  the  demand 
of  security  by  the  defendants  under  the  circumstances  was  un- 
authorized. 

If  by  the  wrvmgful  act  of  defendants,  pUdntiff  was  at  liberty  to 
put  the  contract  to  an  end,  he  can  recover  for  what  he  did.  Tytou 
V.  Jhe,  15  Vt.  571.     Gtlmm  v.  JSTott,  11  Vt  510. 

To  authorize  a  recovery  on  book  account,  the  case  of  St^ne  v. 
Pubifetj  16  Vt.  428,  is  directly  in  point,  running  with  this  qitatuor 
pedthui.  Steams  v.  Ifqvens  eialy  l^YU  87.  AutHn  v.  Wktder, 
16  Vt  96. 

The  opinion  of  the  court  was  delivered  by 

IsHAM,  J.  The  case  of  Stone  v.  Pukifer  et  id.,  16  Vt.  428, 
seems  quite  decisive  of  the  questions  which  have  been  raised  in 
this  case.  It  was  there  held,  that  when  property  was  sold  con- 
ditionally, and  payments  had  been  made  for  it  by  way  of  services, 
the  services  might  be  charged  on  book,  to  avrait  their  subsequent 
application ;  and  if  the  property  sold  has  been  received  back  by 
the  vendor,  the  vendee,  may  recover  for  his  services,  in  an  action 
on  book,  before  any  application  has  been  made. 

The  sale  of  the  oxen  to  the  plaintiff  m  this  case  was  conditional ; 
they  were  to  remain  the  property  of  the  defendants  until  paid  for. 
The  payment  of  the  whole  sum  was  a  condition  to  be  fully  per- 
formed, before  the  vendee  had  any  title  or  attachable  interest  in 
the  property.  Smith  v.  Foster,  18  Yt  182.  The  plaintiff  took» 
and  under  the  contract  of  sale,  was  to  have  the  immediate  posses- 
si<»i  and  use  of  the  oxen,  to  enable  him  to  deliver  the  wood  whidi 
he  was  to  procure  in  payment  for  them.  The  wood  for  the  oxen 
was  to  be  cut,  corded,  and  delivered,  by  the  time  and  in  a  manner 
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tbat  would  enable  the  defendanta  to  nee  it  in  fiilfUing,  and  to  that 
extent,  performing  their  contract  which  the j  had  made  with  the 
Railroad  Company.  As  the  plaintiff's  contract  was  not  perform* 
ed,  either  as  to  time  or  quantity,  by  the  Ist  of  April,  185^,  the  de- 
fendants were  not  bound  to  receiye  the  wood ;  yet  his  default  in 
this  matter  might  be  wuYcd  by  the  defendants,  and  was  so,  by  re- 
oeiving  the  70  cords  of  wood  which  were  surveyed  about  the  15th  of 
April,  1852,  and  by  their  disposing  of  the  same  under  their  con* 
tract  with  the  Railroad  Company.  For  that  wood,  the  defendants 
are  accountable  to  the  plaintiff,  either  by  receiTing  it  in  payment 
towards  the  oxen,  or  by  paying  him  its  Talue.  If  the  defendants 
have  done  no  act  disaffirming  the  plaintiff's  right  to  the  cattle,  the 
plaintiff  cannot  recover  in  this  action.  But  if  they  have  in  any 
way  disaffirmed  the  contract,  or  refused  to  fulfill  on  their  part,  by 
re-taking  the  possession  of  the  oxen,  they  must  then  account  in 
this  action,  for  the  wood  they  have  received. 

We  learn  from  the  case,  that  in  the  latter  part  of  March,  1852, 
the  plaintiff  permitted  the  defendants  to  take  the  cattle  to  do  some 
work  for  their  keeping,  and  while  the  cattle  were  in  their  posses- 
sion for  that  purpose,  and  about  a  week  before  the  wood  was  cut 
and  corded,  the  plaintiff  requested  of  the  defendant.  Bellows,  a 
return  of  the  cattle  to  him,  which  he  refused,  unless  the  plain- 
tiff procured  other  security  for  the  debt,  as  he  had  heard  the  plmn- 
tiff  was  intending  to  sell  them.  The  defendants  were  not  justified 
in  withholding  the  cattle  from  the  plaintiff  from  any  apprehension 
they  may  have  had  that  the  plaintiff  had  any  such  object,  as  no 
such  sale  could  be  made  by  him,  so  as  to  defeat  their  title  to  the 
cattle ;  neither  could  they  retain  them  for  further  security ;  for  that 
would  be  imposing  new  terms  and  conditions  to  the  contract  of 
sale.  The  defendants'  refusal  to  re-deliver  the  cattle  to  the  plain- 
tiff was,  therefore,  a  denial  of  the  plaintiff's  right  to  them.  It 
was  a  disafllrmance  of  the  contract  of  sale,  and  of  the  loan  under 
which  the  cattle  came  into  their  hands,  and  was  an  assertion  of 
their  right  to  the  custody  and  control  of  them.  In  refusing  to  let 
the  plaintiff  have  the  cattle  under  those  circumstances,  the  de- 
fendants subjected  themselves  to  pay  for  the  wood  they  had  receiv- 
ed of  the  plaintiff,  deducting  therefrom  a  reasonable  compensation 
for  the  use  of  the  cattle.  This  was  the  decision  of  the  county 
court,  and  we  perceive  no  error  in  it. 
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The  subsequent  attaclimeDt  and  sale  of  the  cattle  by  Charles 
Bellows,  as  the  property  of  the  plaintiff,  can  have  no  effect  in  the 
case.  The  attachment  was  made  April  12,  1852,  after  a  demand 
for  the  cattle  had  been  made,  and  afler  the  plaintiff's  right  to  charge 
for  the  wood  was  fixed ;  the  plaintiff,  therefore,  had  no  interest  or 
property  in  the  cattle  that  could  be  attached.  The  attachment 
was  a  violation  of  the  right  of  the  defendalits  for  which  they  have 
their  remedy.  In  such  an  action  it  has  been  held,  that  the  defend- 
ants can  recover  the  value  of  the  property  at  the  time  of  the  at« 
tachment,  and  that  the  attaching  creditor  cannot  hold  the  property 
even  by  tendering  the  amount  which  the  vendee  agreed  to  pay  for 
the  property.  Buckmaster  v.  Smithy  22  Vt.  208.  Under  the  de- 
cisions in  this  state,  to  which  we  have  referred,  the  defendants  are 
accountable  to  the  plaintiff  in  this  action  for  the  wood  which  they 
have  received,  and  the  plaintiff  is  responsible  for  the  use  of  the  ' 
cattle  in  the  sums  as  they  have  been  respectively  found  by  the  au- 
ditor in  each  case ;  and  the  defendants  must  look  to  the  persons 
who  took  the  cattle  from  them,  for  their  value. 

The  judgment  of  the  County  Court  is  affirmed. 


Dan  W.  Shaw  v.  John  B.  Peckett  &  Joshua  GsBsr. 
(Mlector.     Taxes,    False  Lnprisonment. 

The  assessment  of  taxes  does  not  create  a  debt  that  can  be  enforced  by  suit,  or 
a  claim  upon  which  a  promise  to  pay  interest  can  be  implied,  either  before  or 
after  a  demand  has  been  made  for  the  payment  of  the  tax  by  the  collector. 

If  a  collector  arrest  a  taK-payer,  for  the  purpose  of  enforcing  the  payment  of  in- 
terest merely,  the  arrest  will  be  illegal,  and  it  makes  no  difference  that  the  tax- 
payer neglected  and  refused  for  some  years,  after  a  demand  for  the  pa}'ment  of 
the  tax  was  made,  to  pay  the  same,  and  that  during  the  most  of  the  time  was  oat 
of  ttie  state,  and  had  no  known  property  in  the  state. 

TBE8FA88  for  false  imprisonment  The  defendants  filed  a 
•pedal  plea,  justifying  under  a  tax-bill  and  warrant  The  plain- 
tiff replied  and  set  forth  in  his  replication,  that  at  the  time  he  was 
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arrested  in  August,  1851,  he  handed  to  the  defendant,  Geny,  the 
Bum  of  $13,25,  which  was  the  amount  of  the  tax  and  costs  chai*g- 
ed  by  said  defendant,  and  asked  to  be  discharged ;  but,  that  said 
defendant  refused  to  discharge  the  plaintiff  from  arrest,  and 
for  a  long  time  kept  the  plaintiff  under  arrest  and  imprisoned ;  the 
said  defendant  refusing  to  set  the  plaintiff  at  liberty  untO  he  paid 
fhe  sum  of  $3,44,  claimed  by  said  defendant  to  be  due  as  interest 
on  the  said  taxes.  The  defendants  rejoined  and  set  forth,  in  sub- 
stance, that  the  defendant,  Gerry,  having  the  tax-bills  and  wa]^ 
rants,  on  the  first  day  of  June,  1846,  demanded  the  said  several 
sums  in  said  tax-bills  due  against  said  Shaw,  of  him,  the  said 
Shaw  ;  that  he  refused^  and  ever  since  has  refused  and  neglected 
to  pay,  until  the  7th  day  of  August,  1851,  when  said  Shaw  hav- 
ing oome  within  the  state  of  Vermont,  and  having  no  goods  or  chat 
tels  whereon  to  make  distress,  he  took  the  body  of  the  said  Shaw, 
callingto  his  aid  the  said  Feckett,  and  held  said  Shaw  about  ten 
hours,  until  he  paid  said  taxes,  costs,  and  said  sum  of  $3,44,  in- 
terest, accruing  from  the  time  of  said  demand  to  the  time  of  said 
payment,  all  of  which  was  lawful.  Sec 

To  the  rejoinder  of  the  defendants,  the  plaintiff  demurred. 

The  County  Court,  January  Term,  1854, — Collamer,  J.,  pre- 
siding— rendered  judgment  that  the  rejoinder  is  sufficient,  and 
that  defendants  recover  their  costs* 

Exceptions  by  plaintiff. 

B.  McK.  Ornuby  for  plaintiff. 

The  plaintiff's  replication  alleges,  an  imprisonment  for  interest^ 
after  paying  the  tax  and  costs. 

If  interest  be  not  chargeable  on  taxes,  then  this  arrest  was  a 
trespass,  rendering  the  arrest  a  trespass  ah  initio.  Six  Carpen- 
im^$  Oase. 

The  defendants'  rejoinder  alleges  a  demand  in  1846,  which  is 
in  conflict  with  the  allegation  in  the  defendants'  pleas,  that  plain** 
tiff  was  out  of  the  state ;  the  rejoinder  does  not  confess  the  alle- 
gation  of  plaintiff  in  his  replication,  that  plaintiff  paid  the  tax  and 
cost,  and  was  imprisoned  on  the  interest ;  nor  does  it  traverse  that 
allegation. 

The  rejoinder  is  inconsistent  with,  and  supersedes  the  plea  of 
the  defendants. 
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/•  IT.  D.  Parker  for  defendants. 

L  By  law  the  state  tax  ib  payable  into  the  treaanryy  on  the  first 
day  of  June,  in  each  year ;  so  is  the  command  in  the  warrant  to 
the  collector.  The  town  tax  was  also  payable  on  the  first  day  of 
June,  into  the  town  treasury,  and  so  is  the  warrant.  It  is  the  cos* 
torn,  nniformly,  and  has  been  practised  so  long  in  this  state,  that 
the  court  will  recognize  the  practice,  as  common  law,  that  if  the 
money  is  not  paid  by  the  time  limited,  interest  is  to  be  charged 
agabst  the  collector  by  the  treasfurer.  We  believe  this  custom  is 
as  old  as  the  government,  and  should  be  recognised  and  sanctioned 
by  the  court 

n.  In  the  8  Blackstone's  Com.  158,  it  is  said,  ^  Every  person 
*<is  bound  and  hath  virtually  agreed  to  pay  such  particular  sums 
^  of  money  as  are  chargeable  on.him  by  the  sentence,  or  assessed 
^  by  the  interpretation  of  the  law.  For  it  is  a  part  of  the  origin- 
^  al  contract,  entered  into  by  all  mankind  who  partake  of  the  ben* 
^  efit  of  society,  to  submit,  in  all  points,  to  the  municipal  constitn* 
^  tion  and  local  ordinances  of  that  state  of  which  each  individual 
^  is  a  member.  Whatever,  therefore,  the  law  orders  any  one  to 
^to  pay,  that  becomes  instantly  a  debt  which  he  beforehand  con- 
*^  tracted  to  dischaige.'' 

If  any  man  undertakes,  and  is  bound  to  pay  the  principali 
equally  so  is  he  bound  to  pay  the  interest,  on  default  afier  notice 
and  demand.  The  government  and  tax-payer  may  well  be  con* 
sidered  as  the  principals  in  the  transaction,  and  the  collector  as 
the  agent  of  both ;  61  the  tax-payer  to  give  him  notice  that  he  is 
taxed ;  of  the  state,  to  demand  it,  and  in  case  of  de&ult  in  the 
payment,  on  notice,  to  collect  and  pay  over  the  debt,  both  prin- 
cipal and  interest 

III.  The  collector  was  compelled  to  pay  over  the  taxes  to  the 
several  treasurers,  on  the  first  day  of  June,  1846.  The  law  pre- 
sumes a  public  officer  has  done  his  duty.  Then  on  principle,  mon- 
ey advanced  by  one  man  for  another's  benefit,  draws  interest  from 
the  time  of  payment,  or  at  all  events,  from  the  demand  for  repay* 
ment 

Interest  is  allowed  on  two  grounds. 

1.  Because  it  is  promised.  2.  Because  the  creditor  is  kept  out 
of  his  money  after  it  is  due.  The  taxes  were  payable  on  a  day 
certain ;  a  note  payable  on  a  day  certain  always  draws  interest 
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after  the  day  has  passed— Where  is  the  difference  ?  2  Davis'  Ab- 
ridg.  212  f  2,  8.  1  Amer.  Lead.  Cases  525,  note  4.  Walker  ▼. 
Bradley,  3  Pick.  291.  Dodye  ▼.  PerHiUj  9  Pick.  868.  Bernard 
T.  Bartholomew,  22  Pick.  291. 

lY.  As  to  the  demurrer— The  rejoinder  must  conform  to  the 
replication.  This  is  so  here,  and  this  is  enough.  The  rejoinder 
is  an  answer  to  the  replication ;  if  that  is  bad,  the  rejoinder  is  suf- 
ficient for  a  bad  replication,  and  if  they  are  both  bad,  the  plea  is 
sufficient.     SeoU  v.  Dixon,  2  Wilson  8. 

The  plaintiff  should  have  new  assigned.  Oakley  ▼.  Davie,  16 
East  82. 

The  opinion  of  the  court  was  delivered  by 

IsHAM,  J.  The  judgment  of  the  county  court  in  this  case  must  be 
reversed.  The  arrest  of  which  the  plaintiff  complains,  is  admitted 
by  defendant,  Gerry,  in  this  plea,  but  he  justifies  the  same  as  col- 
lector of  taxes.  From  the  facts,  which  are  admitted  by  the  de- 
murrer, it  appears  that  the  plaintiff  was  assessed,  in  the  sum  6i 
$11,96,  as  specified  in  two  several  rate-bills  and  warrants,  which 
were  issued  and  placed  in  the  defendant's  hands,  as  collector ;  and 
that  for  the  non-payment  of  these  two  taxes  the  arrest  was  made. 

The  legality  of  the  assessments,  rate-bills,  and  warrants,  are  not 
disputed,  but  it  is  insisted  that  the  arrest  was  illegal,  as  the  plain- 
tiff handed  to  defendant,  Gkrry,  the  sum  of  $18,25,  being  the  amount 
of  the  taxes  and  costs,  and  requested  to  be  discharged,  which  said 
defendant  refused  to  do,  untO  the  further  sum  of  $8,44  was  paid 
as  interest  on  the  taxes.  The  defendant  states  as  a  ground  for  the 
recovery  of  the  interest,  that  he  made  a  demand  for  the  payment 
of  the  taxes,  on  the  first  day  of  June,  1846,  and  that  the  plaintiff 
neglected  and  refused  to  pay  them,  until  the  time  of  the  arrest  in 
August,  1851.  The  demurrer  admits  that  the  arrest  was  made 
for  the  purpose  of  enforcing  the  payment  of  interest  merely. 
The  question  arises,  whether  for  that  purpose,  the  arrest  and  com- 
mitment was  legal. 

We  are  satisfied  that  the  collector  had  no  right  to  demand  and 
enforce  the  payment  of  that  interest.  The  taxes  were  assessed 
in  1846,  and  have  remained  in  the  hands  of  the  collector  until 
their  payment  in  1851.  The  plaintiff  was  absent  from  the  state 
during  all  the  period  from  the  time  of  the  assessment,  to  the  time 
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of  the  arrest,  and  had  no  property  in  this  state,  known  to  the  coir 
lector,  which  could  be  distrained.  There  is  no  provision  of  the 
statute  authorizing  him  to  collect  interest  on  taxes,  of  the  persons 
against  whom  they  are  assessed,  and  we  perceive  no  provisioa 
which  subjeots  the  collector  to  the  payment  of  interest  under  such 
circumstances.  The  assessment  of  taxes  does  not  create  a  debt  that 
can  be  enforced  by  suit,  or  upon  which  a  promise  to  pay  interest 
can  be  implied.  It  is  a  proceeding  purely  in  invitum.  The  ex- 
istence of  a  contract  either  express  or  implied,  is  the  ground  on 
which  interest  is  generally  allowed.  Until  the  statute  for  that 
purpose  was  passed,  an  officer  having  an  execution  in  his  bands 
for  collection,  could  not  levy  the  same  on  the  person  or  property 
of  the  debtor,  to  enforce  the  payment  of  interest  on  the  judgment 
There  is  obviously  more  propriety  in  allowing  bterest  to  be  col- 
lected in  such  cases,  by  the  officer,  where  the  debt  arises  from 
the  contract  of  the  parties,  than  in  cases  of  this  character. 

The  justification  ie  deemed  insufficient,  and  the  judgment  of  the 
County  Court  must  be  reversed  and  the  case  remanded. 


Isaac  H.  Mobrison  v.  Bexjahin  Cummings. 
Contract.     Damages,     Quantum  Meruit* 

M.  nnder  a  special  contract,  nndertook  to  conBtniet  a  certain  number  of  charooal 
kilns  for  C,  but  did  not  construct  the  same  strictly  according  to  the  terms  of 
the  contract,  though  his  labor  was  of  some  benefit  to^C. ;  under  these  facts,  M. 
may  recover  on  qtiatUum  merttil^  as  much  as  his  labor  is  worth  to  C,  unless  C 
does  something,  amounting  to  an  acceptance  of  the  work,  or  to  a  waiyer  of  hia 
claim  for  a  deduction. 

A  mere  use  of  the  kilns  without  objection,  where  the  defect  is  not  apparent,  but 
one  that  could  only  be  discovered  by  use,  will  not  amount  to  such  aoeeptanc* 
of  the  work,  or  waiver  of  his  claim  for  a  deduction. 

So  also,  a  part  payment,  for  the  labor  of  M.,  can  only  be  regarded  as  an  acquies- 
cence, to  that  extent. 

Book  Account.    Judgment  to  account  was  rendered  in  the 
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oountj  court,  and  an  auditor  was  appointed,  who  reported  substan- 
tially  the  following  facts : 

That  plaintiff  presented  his  account  of  which  the  following  is  a 
eopj: 

"  1849,  Nov.  1,  To  building  four  charcoal  kilns,  in  Orford,  N. 
H.  as  per  agreement,  $288,70  '^ 

The  defendant  also,  presented  an  account  against  the  plaintiff, 
amounting  to  the  sum  of  $180,41,  which  was  found  correct,  and 
allowed  as  charged. 

As  to  the  plaintiff's  account  the  auditor  found,  that  said  kilns 
were  built  in  pursuance  of  a  written  agreement. 

That  in  consequence  of  bad  masonry,  two  of  said  kilns  leaked 
badlj,  and  neither  of  them  were  air  tight  as  specified  in  said  agree- 
ment ;  that  the  damage  to  the  defendant  resulting  from  the  defects 
and  insufficiency  of  said  kilns  is  equal  to  the  amount  now  claimed 
bj  the  plaintiff  to  be  due  from  the  defendant  on  said  contract 

And  the  auditor  found,  that  there  was  nothing  due  from  either 
party  to  balance  accounts  between  them. 

The  auditor  also  further  found  and  reported,  that  plaintiff  com- 
menced building  said  kilns,  October  first,  1849,  and  finished  them 
October  dOth,  the  same  year. 

That  the  plaintiff,  the  day  he  finished  said  kilns,  commenced  a 
suit  against  the  defendant  on  his  contract,  returnable  to  the  Spring 
Term,  of  Grafton  county  court,  in  N.  H. ;  that  in  April,  1850,  the 
plaintiff  saw  the  defendant  and  told  him,  that  had  he  known  his 
circumstances,  he  should  not  have  commenced  said  suit,  and  that 
he  had  withdrawn  the  same,  free  from  expense  to  the  defendant,  and 
at  the  same  time  requested  the  defendant  to  pay  the  laborers  em- 
ployed in  building  said  kilns,  as  fast  as  he  was  able ;  that  the  de- 
fendant agreed  so  to  do,  and  has  paid  some  of  the  laborers  since 
that  time. 

That  no  conversation  was  ever  had  between  said  parties,  as  to 
whether  said  kilns  were  built  according  to  the  contract  or  not,  they 
having  never  seen  each  other  since  the  kilns  were  completed,  ex- 
cept as  before  stated  in  April,  1850.  That  the  parties  resided 
about  fifleen  miles  from  each  other,  till  late  in  the  fall  of  1650, 
when  the  plaintiff  left  the  state,  and  has  not  since  returned. 

That  the  defendant  soon  after  said  kilns  were  built,  tested  them 
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by  buming  wood  in  tbem,  and  though  they  were  not  according  to 
the  contract,  defendant  has  continued  to  use  them  ever  since. 

The  auditor  submitted  to  the  court,  whether  from  the  facts  found 
there  was  such  an  acceptance  by  the  defendant  of  said  kilns,  as 
would  preclude  him  from  claiming  a  deduction  from  the  price  spec* 
ified  in  said  contract  for  building  the  same ;  and  if  the  court  should 
be  of  the  opinion  that  there  had  been  such  an  acceptance,  then 
the  auditor  found  for  plaintiff  to  recover  $ &c 

The  County  Court,  June  Term,  1853, — Collahbr,  J^  presid- 
ing,— accepted  the  report  of  the  auditor,  and  rendered  judgment 
thereon  for  the  defendant  to  recover  his  costs. 

Exceptions  by  plaintiff. 

Lund  S^  Morris  and  S,  McK»  Ormshy  for  plaintiff. 

The  report  finds,  that  the  work  was  done  for  the  defendant  under 
a  written  contract 

That  as  to  the  time  and  extent  of  the  performance  of  the 
work,  it  had  been  done  in  accordance  with  the  contract ;  and  that 
the  insufficiency  was  occasioned  by  the  manner  in  which  the  work 
was  done.  That  defendant  soon  after  the  kilns  were  built  tested 
them,  and  has  ever  since  used  them  without  objecting  to  their  in- 
sufficiency ;  and  that  in  April,  1850,  the  defendant  saw  plaintifl^ 
and  agreed  as  fast  as  he  was  able,  to  pay  plaintiff's  laborers,  towards 
the  price  of  said  work,  and  in  pursuance  thereof,  has  from  time  to 
time  made  payments,  &c 

The  law  in  such  cases  is,  that  after  an  acceptance  of  the  thing, 
and  long  acquiescence,  until  a  controversy  arises  about  the  pay, 
the  parties  cannot  then  be  thrown  back  to  test  the  thing  eb  novo ; 
but  will  be  held  to  their  own  construction  of  their  contracts,  as 
evidenced  by  their  acts  at  the  time  of  performance.  AuMn  y. 
Wheeler,  16  Vt.  95.     WiUcins  v.  Stevens,  8  Vt  214. 

In  this  case,  there  was  no  part  of  the  work  left  unperformed* 

And  where  work  to  be  done  in  a  particular  manner  is  accepted 
and  reduced  to  use  by  the  party  for  whom  it  is  done,  though  not 
executed  in  the  manner  stipulated,  he  cannot  insist  upon  the  defici- 
ency as  a  non-performance  of  a  conditional  precedent  in  an  action 
against  him  for  the  price ;  all  that  he  can  claim  is  a  reduction  for 
the  part  left  unperformed.  The  party  in  such  case  is  deemed  to 
have  waived  the  condition.     VanderhiU  v.  Eagle  iron  Worht^  25 


MARCH  TERM,  1854.  489 

Morriion  v.  Caminiiig*. 

Wend.  665.  It  was  the  duty  of  the  defendant  as  soon  as  he  had 
tested  the  kilns,  to  have  made  known  their  imperfections  to  the 
plaintiff,  that  he  could  remedy  them ;  and  his  silence  and  acquies- 
cence, antil  the  yerjr  last  moment  in  the  trial  of  this  suit,  should 
preclude  him  from  daiming  a  reduction  as  damages. 

The  auditor  finds^  and  the  county  court  has  allowed  the  defend- 
ant damages  in  olbet  to  plaintiff's  daun ;  he  should  have  found  what 
plaintiff^s  services  were  reasonably  worth,  taking  into  considera- 
tion the  failure  to  perform  the  ccmtract  according  to  its  terms.  A 
trifling  sum  might  hare  cured  the  defect  in  the  kilns,  and  yet,  by 
imprudent  use  of  them,  defendant  may  have  been  put  to  damages 
more  than  their  original  cost.  The  report  finds,  that  the  kilns 
were  built  at  a  stipulated  price  and  accepted ;  and  has  not  found 
that  the  labor  of  the  pluntiff  was  worth  less  to  defendant^  laying 
all  contract  aside,  than  ihe  sum  agreed  upon. 

S,  Austin  for  defendant. 

The  plaintiff  charges  the  defendant  with  the  building  of  lour 
charcoal  kilns.  The  work  was  to  be  done  in  pursuance  of  a  spe- 
cial contract  signed  by  the  parties. 

The  auditor  finds,  that  the  work  was  not  done  according  to  the 
stipulations  of  the  contract  in  point  of  quality ;  and  that  the  &il- 
ure  of  the  plaintiff  to  perform  the  contract  was  as  much  damage 
to  the  defendant  as  there  might  have  been  due  the  plaintiff,  by  the 
terms  of  the  contract,  had  the  woric  been  done  according  to  the 
atipnlations  thereof. 

This  we  think  correct,  and  as  was  decided  in  Difer  ▼•  Jones,  8 
Yt  205.  The  case  stands  precisely,  in  our  view,  as  it  would  if 
nothing  had  been  paid  by  the  defendaat.  In  that  case  the  plain- 
tiff would  recover  what  he  deserved  for  his  labor,  deducting  the 
damage  to  the  defendant,  for  the  non-fulfillment  of  the  pkintiff 's 
contract 

This  was  done  in  effect  and  principle  by  the  auditor.  11  Yt  51(k 
Booth  y.  Tysany  15  Yt.  515. 

The  case  of  Austin  v.  Whsekr^  16  Yt  95,  is  not  like  this  case  i 
there  is  no  analogy  between  them.  1.  Because  the  work  was  to  be 
done  and  the  kilns  to  be  built  in  such  a  manner  as  that  they  could 
be  tested  by  use,  as  found  by  the  auditor.  2.  The  defendant  was 
placed  in  such  circumstances,  that  he  was  obliged  to  use  them,  in 
xxTi  82 
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order  to  find  the  fiict  whether  the  kibis  were  built  according  to  the 
plaintiff's  contract. 

If  anj  objection  is  made  to  the  time  of  the  use  being  construed 
into  acquiescence,  we  answer ;  the  plaintiff  left  the  country  soon 
after  the  conyersation  in  April  1850,  and  that  of  course  is  a  suffi- 
cient excuse  for  the  defendant  to  remain  silent  till  the  plaintiff  un- 
dertakes to  assert  a  farther  daim  under  the  contract 

The  opinion  of  the  court  was  delivered  bj 

Redfield,  Ch.  J.  I.  The  deduction  which  the  auditor  and 
county  court  made  in  the  allowance  for  the  plaintiff's  work  seems 
to  us  well  justified,  by  the  decided  cases.  That  the  plaintiff  if 
he  had  not  fully  performed  the  contract,  on  his  part,  could  at  most 
recover,  what  the  service  was  worth  to  the  defendant,  is  well  set- 
tled by  the  case  of  Dyer  v.  J<me$y  8  Yt  205,  and  the  subsequent 
cases,  which  have  followed  the  principles  of  that  case.  The  de- 
duction made,  was  then  properly  made,  unless  the  defendant  did 
something  amounting  to  a  waiver  of  claim,  for  this  deduction,  or 
an  acceptance  of  the  work. 

II.  We  think  nothing  f^pears  in  the  case  to  show  tha^  fuDy. 
The  mere  use  of  the  kilns,  without  objection  could  not  amount  to 
this,  inasmuch,  as  this  was  not  an  apparent  defect,  but  only  one 
to  be  discovered,  by  use,  or  by  tests.    After  that,  the  parties  did 
not  meet,  until  the  plaintiff  had  brought  a  suit,  in  New  Hampshire 
for  the  work,  for  which  he  acknowledged  regret,  and  a  willingness 
to  make  amends,  by  withdrawing  it    Nothing  passed  then  which 
ought  fairly  to  be  construed  as  a  waiver  of  alljclaime,  for  damages, 
for  the  non-performance  of  the  work.    And  after  that,  the  parties 
did  not  meet  before  the  account  fell  into  the  hands  of  an  attosne j 
for  collection.    The  payment  made  to  the  attorney  could,  at  moet, 
be  regarded  as  an  acquiescence,  to  that  extent    He  had  a  ngrht 
then  to  be  silent 

We  do  not  understand,  by  the  auditor^s  report,  that  he  has  al- 
lowed damages,  by  way  of  deduction,  from  the  amount  of  the 
charge,  beyond  the  amount  of  its  original  deficiency.  We  un- 
derstand it  to  be  a  form  of  expression  to  show,  that  the  work  was 
as  much  less  valuable  at  the  time  it  was  done  by  plaintiff,  than  it 
would  have  been,  if  done  according  to  the  contract,  as  all  that  is 
now  apparently  due. 
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And  the  fact  that  these  kilns  were  upon  the  defendant's  land, 
where  he  must  of  necessity  keep  them,  and  at  least,  pay  their 
value,  makes  the  use  of  them,  less  a  constructive  acceptance  of 
them,  than  if  they  could  have  been  altogether  repudiated. 

Judgment  affirmed* 


Ephbaim  Thateb  v.  John  Montoomebt. 
Juttiee  of  the  Peace,    JurUdicUan. 

A  jostice  of  the  peace  has  no  jarisdiction  in  an  action  of  ac<!oixnt,  between  ten- 
ants in  common  of  land;  as  the  defendant  may  plead  in  bar,  that  he  was  never 
baOiff  and  receiver  of  the  plaintiff,  and  thus  put  the  plaintiff  upon  the  proof  of 

.  bk  whole  deolaration,  which  would  bring  in  question  the  title  to  the  land. 

Where  the  title  of  land  is  concerned  in  the  action,  and  the  justice  has  no  jurisdic- 
tion, the  defect  may  be  taken  advantage  of  at  any  time,  during  the  pendency  of 
the  action. 

This  was  an  action  of  account,  in  which  the  plaintiff  declared 
against  the  deifendant,  as  "  tenant  in  common  of  Lot  No.  8,  in  the 
first  division  in  Braintree,  or  a  part  thereof,  with  the  plaintiff  from, 
&C.,  and  during  this  time  received  more  than  his  share  of  the 
wood,  timber,  rents  and  profits  of  the  same,^  &c 

The  action  was  originally  commenced  before  a  justice  of  the 
peace,  and  the  defendant  moved  to  dismiss  for  want  of  jurisdiction, 
which  motion  was  overruled ;  and  the  case  appealed  to  the  county 
court. 

The  defendant,  in  the  county  court  renewed  his  motion  to  dismiss, 
on  the  ground  that  the  title  of  land  was  concerned.  The  County 
Court,  January  Term,  1854, — Collameb,  J.,  presiding, — sus- 
tained  the  motion  of  the  defendant,  and  dismissed  the  action. 

Exceptions  by  plaintifEl 

J.  P.  Kidder  for  plaintiff. 

I.  This  action  may  involve  the  title  of  land;  but  it  does  not 
necessarily  involve  that  question,  for  the  reason,  that  there  is  no 
general  issue  in  the  suit     1  Chit  PL  524. 
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If  no  special  plea  is  filed,  tbe  defendant's  liability  to  account  is 
conceded ;  then  the  only  question  remaining  for  litigation  is  as  to 
the  amount  in  arrear,  which  would  in  no  sense  involye  the  questi^m 
of  title. 

There  is  a  large  class  of  cases,  wher^  the  title  is  necessarily  in- 
Yolv^,  for  the  reason,  that,  upon  the  plea  of  the  general  issue^ 
which  is  always  supposed  to  be  pleaded  in  the  absence  of  any 
other,  the  plaintifif's  first  step  must  be  to  prove  his  title. 

The  cases,  Whitney  t.  Brawny  11  Yt  250,  ffaven  v.  Needkatn, 
20  Yt  183,  and  Shaw  v.  GtlJUlan,  22  Vt  565,  relied  upon  by  the 
defendant,  are  all  actions  on  the  case,  wherein,  under  the  general 
issue,  title  to  land  was,  not  only  directly,  but  necessarily  concerned. 

2.  In  the  action  of  account,  there  being  no  general  issue,  if  no 
plea  is  specially  filed,  judgment  to  account  is  rendered  which  pre- 
cludes raising  the  question  of  title.  The  question  of  title,  then,  is 
not  necessarily  involyed,  and  unless  raised  by  the  pleadings,  is  not 
concerned.     WkUman  v.  Pownal,  19  Yt  223. 

In  the  case  last  cited  the  Judge,  who  delivered  the  opinion  of 
the  court,  said,  ^  It  is  left,  then,  to  be  determined  by  the  pleading 
subsequent  to  the  declaration,  whether  it  comes  within  the  statute." 

The  tenancy  in  common,  in  the  case  at  bar,  is  not  traversed, 
how  then,  can  the  court  see,  that  the  ^^  title  of  land  ie  concerned  f* 

The  motion  before  the  justice  was  merely  to  dismiss,  without 
any  allegation  that  the  tenancy  in  common  is  denied,  which  he 
overruled,  and  proceeded  to  adjudicate  the  accounts.  This  being 
the  cas^  I  am  inclined  to  the  opinion,  that  the  appellate  jurisdic- 
tion of  the  county  court  cannot  in  any  mode  be  afiected. 

3.  In  an  action  of  assumpsit  for  rent,  wherein  the  plaintitiT 
would  have  to  show  the  relation  of  landlord  and  tenant  to  exist, 
that  a  justice  has  jurisdiction  cannot  be  denied ;  and  in  other  actions 
where  the  title  of  land  is  concerned*  Vide  Whitman  t.  Pownaly 
Haven  v.  Needham, 

4.  A  justice  has  jurisdiction  of  the  action.  Chadmcket  al^  ▼. 
IHvol,  12  Yt.  499. 

P.  Perrin  and  J,  B.  BiUehineon  for  defendant 
1.  Where  the  title  of  land  is  concerned,  a  justice  of  the  peace 
has  no  jurisdiction.    Comp.  Sut  233  §  20.     Whitney  y.  Bawett, 
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11  Vt  250.  Haven  v.  Needhcmiy  20  Vt  183.  Shaw  v.  Gilfllan, 
22  Vt  565.    Prindle  v.  CogiweU,  9  Vt  183. 

The  jurisdiction  of  a  justice  is  expressty  giyen  by  statute,  and 
18  not  a  common  law  jurisdiction,  and  cannot  be  implied  or  ex- 
tended.   Patne  v.  Ely,  1  D.  Chip.  37. 

The  plaintiff's  writ  and  his  testimony  must  both  show  a  case 
within  the  jurisdiction  of  a  justice.    Bates  v.  Downer,  4  Vt.  178. 

2.  It  was  not  necessary  to  plead  any  special  plea  in  this  action. 
The  motion  to  dismiss  was  in  order  at  any  time.  The  title  of  land 
was  the  first  thing  in  issue,  and  the  justice  then  should  have  im- 
imediately  dismissed  the  case  without  any  motion.  Where  the 
court  have  not  jurisdiction  of  a  suit,  no  neglect  of  defendant  to 
plead  such  want  of  jurisdiction,  or  agreement  even,  of  the  parties, 
will  avail  to  give  the  court  jurisdiction.  GKdden  v.  £lkins,  2 
Tyler's  B.  218. 

The  opinion  of  the  court  was  delivered  by 

Redfield  Ch.  J.  This  is  an  action  of  account  between  ten- 
ants in  common  of  land,  commenced  before  a  justice  of  the  peace, 
and  brought  into  the  county  court  by  appeal,  and  then  dismissed,  for 
want  of  jurisdiction  in  the  justice.  The  only  question  made  is, 
whether  the  title  of  land  is  concerned  in  the  action.  It  is  true, 
that  in  form  there  is  no  general  issue  in  this  action.  But  the  de- 
fendant may  plead  in  bar,  that  he  was  never  bailiff  and  receiver  of 
the  plaintiff,  in  the  manner  alleged  in  his  declaration,  and  this  puts 
the  plaintiff  upon  the  proof  of  his  whole  declaration.  In  that 
case  the  very  first  step  in  the  proof  is,  to  show  the  title  out  of 
which  the  relation  grows,  and  from  which  results  the  obligation  to 
account  Under  our  statute  it  is  not  necessary  to  allege,  or  prove, 
any  contract  between  the  parties.  The  action  goes  mainly,  and 
merely,  upon  the  title.  And  this  denial  of  being  bailiff  and  re- 
cdver^  is  the  most  common  form  of  pleading,  if  the  obligation  to 
account  is  contested.  And  if  the  action  is  contested  the  title  must 
be  shown,  if  it  is  denied.  The  title  is  then  as  necessarily,  and  as 
directly  concerned,  in  this  action,  as  in  an  action  of  covenant,  on 
the  covenants  in  a  deed  of  lands.  There  is  in  that  action  no  gen- 
eral issue,  as  applicable  to  the  covenants,  the  general  issue  be- 
ing nan  eit  factum,  and  this  only  putting  the  party,  upon  proof 
of  his  deed,  which  does  not  involve  any  inquiry,  into  the  title 
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of  land.  Bat  inasmuch^  as  the  title  of  land  is  involved,  in  the 
trial  of  the  action,  on  its  general  merits,  it  has  been  held,  that 
a  justice,  has  no  jurisdiction  of  the  action.  SicuUngi  v.  Wehbery  2 
Yt  407.  We  can  entertain  no  doubt  ihe  title  of  land  was  con- 
cerned in  this  action,  and  that  the  justice  consequently  had  no  ju- 
risdiction. This  objection  need  not  necessarilj  be  moved  at  the 
first  term.  It  is  a  defect  which  maj  be  taken  at  any  time,  during 
the  pendency  of  the  action,  and  would  probably  render  any  judg- 
ment, which  should  have  been  rendered  in  favor  of  the  action, 
void,  if  the  defect  appeared,  as  it  must,  upon  the  face  of  the  pro- 
ceedings. 
Judgment  affirmed. 


Jacob  P.  Eastsiak  &  Amos  Paigb  v.  William  Watebmak. 

Where  property  of  a  defendant  residing  out  of  the  state  is  attached^  and  notice 
has  not  been  given  to  the  defendant,  and  judgment  is  rendered  by  de&ult,  be- 
fore execution  can  issue,  a  recogniaanoe  for  review  must  be  entered,  or  the  ex- 
ecution will  be  set  aside  on  tntdUa  qwreh* 

The  reoord  of  the  justice  is  conclusive  on  the  questkm  of  notice,  to  the  deHmd- 


Parol  testimony  Is  inadmisrible  for  the  purpose  of  contradicting  the  facts  certi- 
fied and  stated  by  a  justice  in  his  record,  whether  the  matter  arises  coUet- 
erally,  or  upon  the  writ  of  audita  querela,  brought  to  set  aside  that  judgmeat. 

When  notice  of  the  suit  upon  the  defendant,  is  found  and  certified  by  the  fna- 
tice,  he  has  no  right  to  require  or  take  a  recognizance  of  the  plaintiff  for  re- 
view. 

The  entry  of  a  continuance  being  in  the  hand  wiritbg  of  the  plaintiff's  attor- 
ney,  ftimlsbes  no  ground  <^  ol^ection,  if  the.  justice  granted  the  coDtinnimee, 
and  adopted  and  assented  to  the  entry,  by  placing  his^official  signature  to  the 


Audita  Qtterela,  to  vacate  the  judgment  of  a  justice  of  the 
peace. 
It  appeared  on  the  trial,  that  on  ihe  26th  daj  of  April,  A.  I>. 
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1851,  the  defendant  sued  out  a  writ,  before  George  TT.  Friobard' 
Esq^  a  justice  of  the  peace,  for  the  countj  of  Orange,  returnable 
on  the  10th*  daj  of  May,  1851 ;  that  said  writ  bore  date,  as  appears 
bj  the  writ,  April  28th ;  but  was  served,  as  appears  by  the  offi* 
oei^s  return,  April  26, 1851. 

That  said  Eastnuui&  Paige  were  residents  of  Massachusetts, 
and  that  some  five  years  ago  they  had  a  job  upon  the  Passump- 
sic  Railroad,  and  had  been  absent  some  two  years  when  the  said 
writ  was  served* 

It  appeared,  that  said  writ  was  served  by  attaching  old  iron  and 
other  articles,  along  the  line  of  their  work,  and  a  copy  left  where 
the  property  was  found.  On  the  10th  day  of  May,  1851,  an  affidavit 
was  made  showing  notice  on  Eastman,  one  of  the  partners  of  the 
firm  of  Eastman  &  Paige,  but  the  justice,  not  considering  it  suffi-^ 
dent  notice,  continued  the  cause  to  the  27th  day  of  May,  1851, 
as  a|^>earB  by  the  record  and  the  testimony  of  the  justice*;  on  the 
27th  day,  no  further  notice  having  been  given,  the  said  justice  again 
continued  the  cause  to  the  24th  day  of  June  then  next.  On  ihe 
said  24th  day  of  June,  the  said  justice  being  absent  fiwm  the 
state,  the  said  cause  was  again  continued  to  the  24th  day  of  July, 
then  next,  by  another  justice.  On  the  said  24th  day  of  July,  the 
justice  adjudged  tiiat  the  defendants  had  had  notice  proved  upon 


The  justice,  however,  in  his  statement,  which  was  put  into  the 
case,  says,  '^  I  find  the  fact  to  be,  that  no  further  notice  than  the 
origina]  or  first  named  notice  in  the  affidavit,  had  been  given  or 
made ;  but  being  infiHined  by  the  plaintifi^^s  attorney,  that  in  the 
county  court,  in  the  case  K  A.  Oilley  v.  £!a8tman  Sf  Paige  com^ 
menced  at  the  same  time  of  Waterman's,  a  notice  the  same  as 
proved  in  this  case,  had  been  adjudged  sufficient,"  the  said  jus- 
tice so  decided,  and  adjudged  that  the  defendants  had  been  noti- 
fied and  defaulted  the  defendants. 

The  fact  that  the  county  court  had  so  decided,  in  the  case  of 
Cilley,  was  conceded. 

That  early  in  July,  1851,  Mr.  Eastman  came  to  Bradford,  and 
procured  the  property  attached  in  this  and  other  suits,  to  be  receipt- 
ed ;  but  that  it  was  afterwards  sold  on  execution  and  was  not  taken 
away  on  the  receipt  It  also  appeared  that  the  plaintiffs,  in  October, 
sent  one  Henry  Fox  to  look  after  their  effects  in  Bradford;  that  he 
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inquired  of  Judge  Parlcer,  who  had  heen  fbnnerlj  counsel  fost 
the  plaintiffs,  Eastman  &  Paige,  in  other  causes ;  and  that  Parlc- 
er  in  company  with  Fox,  went  to  the  office  of  B.  McK.  Qrmsbj, 
and  found  the  writ  in  the  case  of  Waterman  v«  £attman  ^  Paige^ 
with  the  judgment  thereon  rendered.  That  the  proper^  sold  on  ex. 
ecatioQ  was  worth  more  than  was  realised  for  it  on  the  offioer's 
sale ;  and  the  officer  sold  the  iron  in  heaps  or  lots,  bj  the  pound ; 
that  there  was  much  more  than  was  expected  on  weighing  it  out^ 
leaving  a  surplus  in  the  hands  of  the  officer,  which  surplus,  after 
paying  the  amount  in  the  execution,  was  received  by  the  plaintifi, 
of  the  officer  early  in  1852. 

The  defendant  claimed,  that  the  justice  having  on  the  24th  day 
of  July,  adjudged  the  defendants  notified,  it  was  not  an  act  to  be 
revised  in  this  action ;  that  notice  to  one  partner  was  in  law  no- 
tice to  both,  and  offered  an  affidavit  of  facts  expected  to  be  prov- 
ed by  one  Sawyer,  in  relation  to  notice  to  said  Eastman,  which  was 
admitted. 

It  also  appeared,  that  the  continuances  in  the  case  were  entered  in 
the  hand  writing  of  Waterman's  attorney,  and  that  the  justice  had  no 
action  in  these  entries,  except  to  sign  his  name  as  justice  to  the  same. 

The  court,— CoLLAMEB  J.,  presiding, — ^found  that  the  judgment 
of  the  justice  against  Eastman  &  Paige  was  rendered  without  any 
notice  to  said  Paige,  who  resided  in  Massachusetts  ;  that  the  ex* 
ecution  issued  without  any  bond  being  given,  and  that  the  prop- 
erty sold  on  execution  exceeded  in  value  besides  the  amount  of 
money  returned  to  the  plaintiffs  more  than  $■■  ,  and  thereupon 
rendered  judgment  for  the  plaintiff,  settmg  aside  said  judgment 
and  execution  and  giving  damages,  $ 

Exceptions  by  defendant 

R.  McK.  OnMhy  for  defendant 

The  case  shows  Eastman  &  Paige  were  general  partners,  and 
that  the  writ  was  served  by  attaching  partnership  property ;  con- 
tinued from  May  10th  to  May  27th ;  then  to  June  24th  for  no* 
tice;  then  by  another  justice  to  July  24th,  and  on  the  laat  named 
day,  the  justice  decided  <^  defendants  notified,"  and  judgment 

Were  this  but  a  statute  or  judgment  in  rem,  i.  e.,  entered  up 
without  notice,  it  would  be  good.  Mtnvin  v.  YTtShW,  1  Aik. 
107,  was  not  like  this — ^there,  there  had  been  no  continuance  s  see 


MARCH  TEBM,  1854.  M7 

FiMtBuin  &  Paiga  «  Watemum. 

Comp.  Stat  Chap.  29  f  57,  58.  Where  property  is  attached  and 
the  statute  pursued,  a  judgment  without  notice  is  regular.  It  may 
be  irregular  to  issue  execution  on  such  judgment  without  bond. 
Comp.  Stat  Chap.  29  fi  59.  But  the  defendant's  right  of  review  does 
not  depend  on  the  bond.  See  Comp.  Stat  Chap.  29  §  60,  61,  62, 
63,  64.  The  bond  indemnifies  against  the  execution,  but  i$  not  a 
condition  stAsequent  with  power  to  effect  the  judgment.  If  execn- 
tkm  issue  prematurely,  it  may  be  arrested  by  audita  querela. 
Johneon  y.  Harvey^  4  Mass.  488. 

On  the  24th  day  of  July  the  justice  a^udged  notice  on  the  de* 
fendants  proved.  No  imposition  on  the  justice  is  pretended.  It 
waa  strictly  a  judicial  act  The  justice  may  have  erred  in  judg« 
ment ;  but  audita  querela  doee  not  lie  to  correct  error  or  mistake  of 
court  To  sustain  this  action  some  improper  conduct  of  the  other 
party  must  be  shown. 

The  decision  of  the  Justice  upon  interlocutory  questions  is  not 
open  to  examination  in  this  action.  Sutton  t.  7)frrellj  10  Yt  87. 
Griswold  y.  Butland,  28  Yt  825.     OlcuU  t.  Pecketty  4  Yt  17. 

The  case  in  22  Yt  634,  is  notdecisiyeof  this  cause,  for  many 
reasons,  viz:  In  Whitney  ^  Titus  t.  Silver^  22  Yt  634,  the  judg- 
ment against  Titus  was  void  as  to  him,  for  want  of  jurisdiction ; 
neither  his  individual  property,  nor  the  property  in  which  he  had 
a  partnership,  or  any  kind  of  interest  was  attached.  He  had  no 
notice  of  the  action,  and  his  business  relationship  with  Whitnqf 
would  not  justify  the  idea  of  his  being  bound  by  Whitney's  acts, 
without,  as  the  court  expressed  it,  opening  a  door  to  frauds.  In 
that  ease  there  was  no  interlocutory  decision  of  the  justice  as  to 
notice  to  Titus,  nor  did  the  record  show  that  his  associate  defend- 
ant assumed  to  appear  for  him. 

In  this  case,  the  property  of  the  plaintiffs  gave  the  justice  ju- 
risdiction. Every  step  was  regularly  taken.  The  judgment  is 
in  every  respect  strictly  in  compliance  with  the  statute  in  such 
eases.  Was  there  any  necessity  for  a  bond  before  issue  of  the 
execution  ?  Not  if  notice  was  proved. 

That  notice  to  one  partner  is  notice  to  all,  see  Colyer  on  Part 
288.  In  an  action  against  partners  notice  to  one  of  taking  depo- 
sitions, is  sufficient.  Gilly  v.  Singleton^  8  Littell  250.  One  partner 
may  appear  for  the  rest.  Colyer  oii  Fart  288.  Scott  v.  Larkinf 
18  Yt.  112.    This  may  not  strictly  be  a  judgment,  in  persona. 
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The  court  had  jurisdiction  of  the  cause,  but  it  may  be  said  that  it 
had  none  of  the  defendants  below.  The  notice  directed  hj  our 
etatute  is  not  in  the  nature  of  a  process  to  compel  appearancei 
and  submission  to  the  jurisdiction  of  a  court ;  but  for  the  purpose 
of  enabling  the  non  resident  defendant  to  protect  his  property 
ttom  a  proceeding  tn  rem.  If  notified  to  the  satisfaction  of  the 
court,  execution  may  issue.  If  not  notified,  a  bond  shall  be  filed 
to  indemnify  against  the  execution.  Where  partnership  property 
is  attached  on  partnership  debt,  in  equity,  notice  on  one  partner- 
should  be  sufficient  to  render  indemnity  unnecessary.  BtseeBv, 
Bngge,  9  Mass.  463. 

But  the  deoision  of  the  coat  cannot  be  examined  into  in  this 
aieticm,  nor  can  way  matter,  prop^  for  the  court  to  pass  upouj  be 
qnesti<med«  If  the  sheriff  return  a  writ  served  on  the  defendant^ 
an  audita  querela  will  not  lie  on  the  ground  of  a  falee  return.  If 
tlie  record  shows  that  there  was  an  appearance  for  the  defendant, 
this  action  wiO  not  lie  for  any  wrong  of  the  party.  Dodge  v.  HcukdH^ 
1  Vt  491.  SUme  v.  Seaoer^  5  Yt.  549.  Titlenwre  y.  Wainrigktj 
16  Yi.  173.    Spaulding  v.  Swift,  18  Yt  214. 

J.  W.  D.  Airlwrforplaintifl: 

The  statute,  Comp.  Stat  244  §  17,  it  seems  to  us  settles  this 
question  in  all  respects.  But  the  repeated  dedsions  of  this  court, 
at  all  e^^nts,  set  it  at  rest  M€arv%n  y.  JRlkint,  1  Aik.  107,  es- 
tablishes the  doctrine  that  the  copy  must  be  left  with  the  defend- 
ant actually,  at  his  last  abode,  if  absent,  with  a  person  of  suflleient 
discretion ;  if  out  of  the  state,  then  where  the  property  was  found 
when  attached,  or  it  will  not  be  evidence  of  legal  service ;  and  not 
even  prima  facie  evidence  of  notice;  so  that  an  actual  appearance 
or  independent  proof  of  actual  notice  is  necessary  to  cure  the  defect 

In  the  case  at  bar,  the  plaantifik,  then  defendants,  were  both  out 
of  the  state,  and  were  partners — so  a  copy  should  have  been  left 
for  each  of  them,  whidi  it  is  not  pretended  was  done ;  no  notice 
to  Paige  in  any  way  was  ever  had  or  shown ;  nor  copy  left  for 
hJm.  Eastman  is  shown  to  have  had  notice  of  some  sort,  on  the 
8th  day  of  May,  in  Boston,  to  appear  at  Bradford,  May  10th.  If 
this  was  notice,  then  the  judgment  should  have  been  rendered  on 
the  10th  of  May;  acontinaance  after  and  from  that  day  wasa  dia- 
Qoatinaanee  of  the  suit  as  to  him,  SmiUe  v.  Sunnele  et  alj  1  Yt  14ft. 
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No  recognizance  was  given,  as  required,  when  the  judgment 
was  finally  entered,  and  execution  issued,  and  the  case  finds  all 
these  doings  were  the  acts  of  Waterman's  attorney* 

Statutes,  (Comp.)  286  S  57,  58,  59.    There  was  not  any  no- 

tice  or  pretence  of  any  notice  to  Paige«     Spauldtng  et  aL  Ym 

Swift,  18  Yt  214    Alexander  v.  AUottj  %l  Yt  476.    Paddk^ 

ford  T.  Bancroft  et  ci^  22  Yt  529.  WhUney  v.  SUver,  22  Yt  634. 

The  opinion  of  the  court  was  delivered  by 

IsHAV,  J.  The  writ  on  whidi  the  judgment  was  rendered  in 
&vor  of  Waterman  against  Eastman  &  Paige,  was  served  by  the 
attachment  of  property,  and  a  copy  left'  at  the  place  where  the 
property  was  attached,  as  the  defendants  were  residents  of  Hassa^ 
chusetts,  and  had  no  known  agent  or  attorney  residing  in  this 
state.  The  Comp.  Stat  286*  S  57,  58,  renders  it  the  dtrty  of 
the  justice,  under  such  drcumstances,  to  continue  the  case  for  a 
term  not  exceeding  one  month,  for  the  purpose  of  notifying  the 
defendants  of  the  commencement  and  pendency  of  the  suit ;  and 
in  his  discretion  to  grant  further  continuances,  unless  he  is  satisfied 
that  such  notice  has  been  given.  If  notice  ha*  not  heengiven^  the 
justice,  after  the  first  continuance,  may  render  judgment  for  the 
plaintiff  by  de&ult  In  such  case,  however,  before  execution  can 
issue,  a  recognizance  for  review  must  be  entered,  otherwise  th<) 
execution  will  be  set  aside  on  audxta  qoerda.  Wkitneif  v.  Siher, 
22  Yt  684.  But  if  notice  hoiheen  given  no  such  recognisance 
is  required ;  the  judgment  is  final  and  condusive,  and  the  plauH 
dff  is  entitled  to  his  execution  on  the  judgment 

In  the  case  now  under  consideration,  the  pbdntifi^  complain  that 
a  judgment  in  that  suit  was  rendered  against  them,  and  that  an  ex^ 
ecution  was  issued,  without^  notice  having  been  given  to  all  the 
defendants  of  the  commencement  of  the  suit,  and  that  no  I'ecogni^ 
zance  was  given  to  refund  whatever  sum  might  be  recovered  by  a 
writ  of  review.  It  is  admitted  that  Eastman  had  nolaoe  of  the  smt^ 
but  the  fact  is  found,  by  the  introduction  of  parol  testimony  to  thaft 
effect ;  that  no  such  notice  was  given  to  Mr.  Paige,  and  for  tibat  rea« 
son  the  judgment  and  execution  were  vacated,and  damages  awarded. 
From  the  record  of  the  justice  it  appears,  that  the  suit  before  him 
was  returnable  on  the  10th  day  of  May,  1851,  and  was  conttnued 
in  order  to  notify  the  defendants  of  the  pendency  of  the  suit,  and 
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hj  regular  proceedings  was  farther  oontinaed,  for  the  same  pur- 
pose, to  July  24, 1851,  when  the  justice  a^udged,  that  notice  of 
the  pendency  of  the  suit  was  given  to  both  of  the  defendants,  and 
the  fact  so  adjudicated,  a  ppears  on  the  face  of  his  record  in  thai 
suit  The  question  arises  whether  that  record  is  condusiTe  in  this 
action,  on  the  question  of  such  notice ;  or  whether  that  record 
maybe  contradicted  and  impeached  by  parol  eyidence,  showing 
Ibat  no  such  notice  was  giyen. 

The  case  of  Pike  v.  JHOy  15  Yt  183,  establishes  a  principle 
quite  dedsiye  upon  that  question.  In  that  case  it  appeared  ftom 
the  record  of  the  justice,  that  the  suit  before  him  was  continued  to 
the  22d  of  August^  for  the  purpose  of  giving  notice  to  the  defend- 
ant  of  the  pendency  of  the  suit;  and  that  on  that  day  no  notice 
was  taken  of  the  case,  nor  until  the  day  following,  when  at  the 
request  of  the  plaintiff  a  fiirther  continuance  was  entered  upon 
the  record  to  the  12th  of  September — ^at  which  time  judgment 
was  rendered  for  the  plaintiff  by  default  On  the  trial  of  the  writ 
of  audita  querela^  brought  to  set  aside  that  judgment  as  haying 
been  rendered  after  a  discontinuance  of  the  suit  by  the  neglect  of 
the  parties  to  appear  on  the  22d  of  August— it  was  held,  that  pa- 
rol eyidence  was  inadmissible,  when  (^ered  by  the  plaintiff  to 
show  that  he  was  present  and  appeared  at  that  time,  as  its  tenden- 
cy was  to  contradict  the  fiict  certified  and  stated  in  the  record  of 
the  justice.  In  deliyering  the  opinion  of  the  court  in  that  case, 
the  case  of  Barnard  v.  Fkmders^  12  Yt  657,  was  referred  to»  and 
approved,  in  which  the  record  of  the  discontinuance  of  an  actioa 
was  held  condusiye,  in  a  suit  against  the  justice ;  though  he  was 
directly  interested  to  make,  as  was  alleged  he  did,  a  false  record. 
The  principle  decided  in  the  cases  of  Pike  y.  Hilly  and  Barnard 
y.  FUmderSj  renders  parol  testimony  inadmissible,  when  offered 
for  the  purpose  of  contradicting  the  fitcts  certified  and  stated  by 
a  justice  in  his  record,  whether  the  matter  arises  collaterally,  or 
upon  the  writ  of  audita  querela  brought  to  set  aside  that  judg- 
ment In  either  case  the  principle  applies,  which  has  been  fre- 
quently recognized  in  this  state,  that  the  records  of  a  justice  of 
the  peace  are  conclusiye  evidence  of  the  facts  there  stated,  and 
judicially  found,  and  can  no  more  be  impeached  or  contradicted 
by  testimony  aliundej  than  can  the  recordsof  any  other  court  when 
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actiDg  within  the  sphere  of  its  jurisdictioii.  Slon$  v.  Prodor^  2 
D.  Chip.  109.    Martin  ▼.  BlodgeU,  1  Aik.  879. 

In  the  case  of  SUme  t.  ProetoTf  it  was  observed,  ^  that  justice's 
^  courts  were  courts  of  record.  If  a  justice  of  the  peace  should 
''refuse  to  record,  or  to  certify  his  record  of  any  cause  by  him 
''tried,  of  which  he  has  jurisdiction,  this  court  have  power  to  com- 
"  pel  him,  but  when  once  the  record  is  produced,  it  has  the  same 
"oondusiyeness  between  the  parties,  as  the  record  of  any  other 
"  court.''  In  this  case,  if  the  justice  had  neglected  to  record  his 
proceedings,  or  to  certify  a  full  record  of  them,  the  performance 
of  his  du^  in  that  respect,  might  haye  been  enforced  by  direct 
proceedings  against  the  justice.  But  if,  instead  of  resorting  to 
those  proceedings  to  obtain  a  correct  and  full  record,  the  party  sees 
fit  to  meet  the  record  as  made  by  the  justice,  he  must  be  bound  by 
the  facts  there  stated  and  certified.  In  such  case,  the  record  must 
be  regarded  as  the  only  proper  eyidenee  in  actions  of  this  char^ 
actor,  or  whenerer  the  facts  there  stated  arise  collatorally  between 
them,  unless  some  proyision  by  statute  is  otherwise  made.  That 
is  the  principle  of  the  cases  in  this  state,  and  it  is  the  doctrine  of 
the  common  law.  Bnttadn  ▼•  Kinardy  1  Brad.  &  Bing.  432. 
Mather  ▼.  Hoodj  8  Johns.  46.  In  all  these  cases,  the  testimony 
of  the  magistrate  is  as  inadmissible  as  that  of  any  other  person, 
for  the  objection,  is  to  the  d^;ree  and  competency  of  the  testimony, 
and  not  to  its  credibility.  It  was  so  ruled  in  the  case  of  Nye  v. 
Ktllamj  18  Vt.  594,  in  which  the  court  observed,  **  that  parol  evi- 
"dence  of  the  magistrate  should  not  have  been  received  for  the 
"  purpose  of  proving  or  iuppfying  any  pari  of  the  recordy  or  files 
''in  ^e  case."  If  the  justice  had  stated  in  his  record,  the  facts 
disclosed  in  his  affidavit,  the  case  would  be  different  from  that  which 
now  arises.  But  so  long  as  the  record  of  the  justice  remains  as 
now  certified,  we  must  regard  it  as  affording  conclusive  proof  that 
notice  of  the  pendency  of  the  suit  was  given  to  both  of  the  de- 
fendants in  that  action,  and  consequently  that  no  recognisance  for 
review  was  necessary  in  the  case. 

The  fact  being  found  by  the  justice,  and  stated  'in  his  record, 
that  notice  of  the  commencement  <^  the  suit  was  given  to  both 
of  the  defendants,  the  plaintiff  was  entitled  to  his  judgment  and 
execution,  as  a  matter  of  legal  right.  The  justice  had  no  right  to 
require  or  take  a  recognizance  for  review,  after  that  record  was 
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made ;  for  that  can  be  required  only  after  the  first  oontinuaiiee  of 
the  case,  and  where  there  is  no  record  eyidenoe  that  he  was  satu- 
fied  that  notice  had  been  given.  If  a  recognizance  had  been  tak- 
en it  would  have  had  no  legal  effect ;  the  act  of  taking  it  hj  the 
justice  would  have  been  without  judicial  authority,  as  it  was  not 
required  or  authorized  by  any  provision  of  the  statute.  A  writ  of  re- 
view could  not  be  sustained,  so  long  as  that  record  remained,  and  if 
brought,  the  difficulty  arising  from  that  statement  in  the  record  could 
not  have  been  avoided  by  the  testimony  of  the  justice,  or  of  any  oth- 
er  person,  showing  that  the  record  was  incorrect,  and  that  notice 
was  not  given*  If  the  testimony  would  not  be  admissible  in  such 
a  case,  it  ought  not  be  received  in  this  case ;  fibr  it  would  be  ex- 
ceedingly inconsistent  to  vacate  that  judgment  and  execution  un- 
der this  writ,  for  the  want  of  such  recognixance,  when  the  recog- 
nizance, if  it  had  been  given,  would  have  been  of  no  avail,  and 
would  have  had  no  legal  eflPect 

If  the  justice  had  not  jurisdiction  of  the  subject  matter  of  the 
suit  before  him,  or  if  the  proceedings  had  been  such  that  the  suit 
was  thereby  discontinued,  a  judgment  rendered  under  such  cir- 
cumstances would  be  vacated  by  this  writ  Crawford  v.  Chenej/y 
12  Yt  567.  So  too,  if  by  the  fraud  of  the  party  the  defend- 
ant has  been  deprived  of  his  day  in  court,  this  remedy  may  be 
had ;  for  this  writ  is  a  remedial  and  equitable  process,  and  relief 
is  granted,  not  as  acting  upon  the  judgment  of  the  court,  bat  upon 
the  wrongful  and  fraudulent  acts  of  the  party.  ZaUU  v.  Cook,  I 
Aik.  863.  When  a  judgment  or  a  record  of  a  justice  has  been 
obtained  by  fraud  of  the  party,  the  judgment  and  the  proceedings 
will  be  inquired  into,  under  this  writ  It  was  upon  the  application 
of  these  principles  that  the  case  of  Paddle/ord  v.  Bancrofts  22  Yt 
535,  was  decided,  to  which  we  have  been  referred.  This  case, 
however,  does  not  £edl  within  those  principles.  The  justice  had 
jurisdiction  of  this  case ;  the  suit  had  not  been  discontinued  by 
any  informality  in  the  proceedmgs  before  the  magistrate;  and 
from  the  &cts  stated  in  the  record,  the  party  was  entitled  to  his  ex- 
ecution on  the  judgment ;  neither  has  the  defendant  been  depriv- 
ed of  his  day  in  court  by  the  fraud  of  the  party.  No  such  fact  is 
found  or  stated  in  the  case.  Under  such  circumstances,  there  is 
no  ground  upon  which  to  sustain  this  writ  The  remedy  of  the 
party  is  to  be  found  inanother  mode.    Either  by  causing  the  &ots 
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vMch  he  claims  to  exist  to  appear  on  the  record  of  the  jus- 
tice, and  then  seek  his  relief  in  this  form ;  or  hj  a  petition  under 
the  act  granting  relief  where  a  judgment  was  obtained  by  fraud, 
accident  or  mistake  ;  a  remedy  which  was  sought  and  obtained  un- 
der circumstances  precisely  like  the  present  in  the  case  of  JKw- 
seaux  V,  Brighamy  19  Vt.  458. 

If  notice  of  the  pendency  of  that  suit  had  been  given  in  fact 
to  both  of  the  defendants,  it  is  not  pretended  that  a  recognizance 
was  necessary,  or  that  there  would  be  any  ground  of  complaint. 
So  long,  therefore,  as  a  judicial  record  of  that  fact  exists,  made  by 
a  court  having  jurisdiction  of  the  case,  we  are  not  permitted,  in 
this  manner,  to  go  behind  that  record,  and  on  the  testimony  of  the 
magistrate,  or  any  other  person,  to  re-adjudge  the  matters'  then 
judicially  before  him,  and  vacate  the  execution  and  judgment  of 
that  court. 

There  is  no  objection  to  the. entry  of  the  continuance  being 
in  the  hand  writing  of  the  plaintiffs  attorney,  if  they  were  grant- 
ed by  the  court,  and  the  entries  adopted  and  assented  to  by  the 
jofltice  in  placing  his  official  signature  to  them.  That  the  contin- 
TOUioes  were  so  granted,  and  the  entries  assented  to,  is  distinctly 
stated  in  the  case.  Neither  is  this  affected  by  the  fact  that  but 
one  copy  was  left  in  the  service  of  the  original  writ.  Those  are 
matters  that  cannot  be  reached  by  the  writ  of  audita  querda. 

The  judgment  of  the  County  Court  must  be  reversed,  and 
judgment  rendered  for  the  defendant. 


Tappan  Stevens  v.  Arad  S.  Kent. 
School  Districts,     Officers.     Taxes* 

It  is  not  necessary  that  the  moderator  choeen  at  the  annual  school  district  meeting 
shonld  preside  at  aU  subsequent  meetinip  of  the  district  during  the  year;  the 
proceedings  will  be  valid  if  the  district  should  at  a  subsequent  meeting  elect  a 
moderator  to  preside  over  that  meeting. 

The  prad«Dtial  committee  of  a  school  district  reAising  to  do  a  particular  act,  in 
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his  offlciml  dnty,  in  good  faith,  not  helieving  it  to  be  ft  dnty,  will  not  erwte  a 
TBdtnoy  in  the  office;  but  if  a  new  district  should  be  erected,  and  the  praden* 
tial  committee  of  the  old  district  is  included  within  the  limits  of  such  new  dis- 
trict, it  wiU  create  a  vacancy  in  the  office. 

The  fact  that  a  school  district  mistook  their  rights,  and  the  location  of  their  school 
house  proved  to  be  illegal,  and  upon  indictment  was  acljudged  a  nuisance,  will 
not  effect  the  Talidity  of  the  tax  raised  to  build  the  school  house. 

A  public  officer  is  entitled  to  reasonable  hitendments  in  his  fkvor,  the  same  as  aie 
applied  to  the  proceedings  of  courts. 

Replevin  for  a  wagon.  Plea,  the  general  issue,  and  trial  bj 
the  court 

On  the  trial,  the  taking  of  the  wagon  bj  the  defendant  was  con* 
ceded.  It  was  also  proved,  that  there  had  been  a  school  district, 
in  Newbury,  supporting  schools,  holding  school  meetings  regularly 
and  doing  business  generally  done  by  school  districts,  for  the  last 
forty  years,  called  district  No.  8. 

It  further  appeared,  that  at  a  regular  meeting  of  said  district, 
duly  warned,  and  held  on  the  80th  day  of  September,  A.  D.  1850, 
(being  the  annual  meeting,)  the  warning  of  which  contained  among 
other  articles  the  following :  ^  1st  To  choose  a  moderator.  2.  To 
choose  a  Clerk,  Prudential  Committee,  and  Collector  for  the  year 
ensuing.  And  5.  To  see  if  the  district  will  agree  to  build  a  new 
school  house.^ 

It  appeared,  that  Charies  Story  was  chosen  moderator ;  Tappan 
Stevens,  (the  plaintiff,)  Prudential  Committee;  Arad  S.  Kent, 
(the  defendant,)  Collector.  And  the  following  votes  were  passed, 
which  appeared  from  the  record,  to  wit ;  **  On  motion  of  J.  At- 
kinson, voted  to  build  a  new  school  house  in  said  district*'  ^  Voted, 
to  choose  a  committee  of  three  persons,  to  be  denominated  the 
building  committee.'*  And  three  were  appointed.  ''Voted,  that  said 
committee  may  agree  upon  a  location,  and  plan,  and  the  probable 
expense  of  said  school  house ;  or  the  expense  of  repairing  the  old 
one,  and  report  at  the  next  regular  meeting. 

It  further  appeared,  that  at  a  regular  meeting  of  said  district, 
(duly  warned,)  held  on  the  third  day  of  February  1851,  and  in 
tiie  warning  of  which  were  among  other  articles  the  following ; 
**  1.  To  choose  a  moderator  to  govern  said  meeting.  2.  To  hear 
the  report  of  the  committee  raised  at  a  former  meeting.  8.  To 
see  if  the  district  will  raise  money  to  build  the  said  house.    4  To 
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see  if  thej  will  raise  money  to  repair  the  old  liouse.  6.  To  see  if  the 
district  will  direct  the  location  of  their  school  house.  And  7.  To 
raise  a  new  committee,  or  instraoC  committee  in  any  matters  per* 
taining  to  the  afRBurs  of  the  said  district'' 

Tappan  Stevens  was  chosen  moderator  and  among  other  mat- 
ters, the  following  are  recorded.  '^  Voted,  and  accepted  a  yerbal 
report  from  Simeon  Sterens,  Jr.,  one  of  the  committee.  Voted,  to 
pass  over  the  3,  4,  5  and  6,  articles  for  the  present ;  and  act  on 
the  7.  Voted,  to  elect  aa  addition  of  two  to  the  building  commit- 
tee, who  were  elected  at  a  former  meeting ;  voted,  to  choose  Joseph 
Atkinson  and  Austin  A.  Avery,  as  the  addition  to  said  committee. 
Voted,  to  instruct  said  committee,  to  prepare  a  plan  of  said  school 
house,  and  report  at  the  a4Joumed  meeting,  together  with  the 
probable  expense  of  building  the  same  and  its  location."  That 
this  meeting  was  duly  adjourned  to  the  7th  day  of  February,  1851, 
6  o'clock  P.  M.,  at  which  time  the  district  met,  and  said  commit- 
tee made  a  report  in  writing;  the  said  report  was  accepted,  and 
the  dd  article  taken  up.  ^  Voted,  to  raise  the  sum  of  $500,  on  the 
poll  and  ratable  estate  of  the  inhabitants  of  said  district  No.  8, 
for  the  purpose  of  building  a  new  school  house  in  said  district.'' 
On  motion,  **  voted,  to  restrict  the  committee  in  the  sum  of  $600, 
for  the  finishing  of  said  house ;  voted,  to  adopt  the  report,  and  that 
the  committee  carry  oat  their  plan  in  the  building  of  said  house, 
and  that  half  the  sum  raised  be  paid  over  by  the  first  day  of  June 
next,  and  the  other  half  by  the  first  day  of  October  next."  And 
the  meeting  adjourned  without  day. 

It  further  appeared,  that  immediately  after  said  meeting  the 
building  committee  proceeded  to  make  contracts  for  building  said 
house,  and  at  the  time  of  holding  what  was  called  the  rescinding 
meeting  herein  after  mentioned,  the  committee  had  made  contracts 
and  bought  lumber  for  the  house,  and  drawn  it  to  the  ground  where 
the  house  was  to  be  placed. 

It  also  appeared,  that  the  plaintifi*  all  along  opposed  the  bnfld- 
ing  of  a  new  house,  and  raising  money  for  that  purpose ;  assigning 
as  a  reason,  that  it  would  cost  too  much,  and  at  a  rescinding  meet- 
ing, so  called,  of  the  district,  held  on  the  first  day  of  March,  1851, 
the  plaintiff  told  the  district,  that  he  would  never  make  up  said 
tax,  as  prudential  committee,  and  never  would  pay  his  tax.  That 
the  plaintiff  further  told  them,  that  they  had  no  right  to  place  the 
xxTi  88 
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bouse  on  the  site  where  the  state  house  stood,  that  being  the  place 
selected  bj  said  committee. 

It  appeared,  that  plaintiff  did  refuse  to  assess  the  tax  raised,  for 
building  said  house.  That  the  district  were  never  told  till  said 
rescinding  meeting,  that  thej  had  no  right  to  build  there ;  but,  sup- 
posing thej  had  the  right  to  do  so,  they  went  on  b j  their  said  com^ 
mittee,  in  good  faith,  and  erected  the  house.  That  they  had  kept 
their  school  in  a  house  on  the  conunon  for  the  last  fifly  years,  and 
in  the  house  previous  to  this  new  one  twenty-two  years,  but  on  a 
different  part  of  the  common. 

It  appeared,  that  the  town  of  Newbury,  at  their  annual  March 
meeting,  held  on  the  4th  day  of  March,  1851,  voted  a  new  school 
district,  called  district  No.  22,  composed  in  part  of  the  territoiy 
of  district  Na  3  ;  and  the  plaintiff  and  his  land  came  in  the  limits 
of  No.  22.  That  said  district  was  organized,  but  at  the  next  an- 
nual March  meeting,  of  said  town  in  1852,  was  set  back  to  district 
No.  3,  and  re-annexed  to  it. 

That  the  selectmen  of  said  Newbury,  on  the  10th  day  of  March, 
1851,  on  application  of  said  district  No.  3,  regarding  the  ofilce  of 
prudential  committee  vacant,  as  well  by  plaintiff's  declining  and 
refusing  to  assess  the  tax  aforesaid,  as  by  his  being  included  in 
and  being  a  member  of  district  No.  22,  appointed  Simeon  Stevens, 
Jr.,  prudential  committee  of  district  Na  3,  which  appointment  was 
in  writing.  That  said  written  appointment  was  immediately  put 
into  the  hands  of  the  said  Simeon  Stevens,  Jr.,  and  by  bim  handed 
to  the  derk  of  district  No.  3,  which  has  by  said  clerk  been  kept 
on  file  ever  since,  but  not  recorded. 

That  said  Simeon  Stevens,  Jr.  took  upon  him  the  dudes  of  pra- 
dential  committee,  and  assessed  and  apportioned  said  $500,  so 
raised,  among  the  tax  payers  of  said  district  No.  3,  and  made  out 
and  signed  a  rate  bill  of  the  same  in  due  form,  and  procured  a 
warrant  to  be  annexed,  and  put  the  same  into  the  hands  of  the 
defendant,  as  collector,  on  the  30th  day  of  May,  1851,  for  collee- 
tion,  in  which  tax  bill  the  plaintiff  was  rated,  and  his  tax  was 
$21,86. 

It  appeared,  that  the  defendant  called  on  the  plaintiff  several 
times  and  demanded  his  said  tax,  but  the  plaintiff  uniformly  de- 
clined, saying  he  would  never  pay  the  tax,  and  that  it  was  ille^aL 

That  defendant  thereupon  levied  the  said  rate  bill  and  warrant 
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Oil  the  wagon  in  question ;  bnl  plaintiff  immediatdy  replevied  the 


It  also  appeared,  that  after  said  honse  vas  oompleted,  the  build- 
ii^  oommittee  were  indiciedyfor  erecting  said  house  as  a  nuisance^ 
ttud  were  oonvicted.  That  said  district  whenever  thej  caUed 
meetings  of  the  same,  inserted- an  article  in  the  warrant  to  choose 
a  moderator,  and  elected  one  without  any  reference  to  the  moder- 
ator dected  at  the  annual  meeting ;  that  this  was  their  uniform 
practice,  bat  it  did  not  appear  that  the  moderator  elected  at  the 
annual  meeting  was  present  at  any  meeting,  except  that  at  which 
he  was  elected  moderator,  on  the  dOth  day  of  September,  1850. 

It  ailso  appeared,  that  the  plaintiff  sent  the  said  building  com- 
mittee a  written  communication  signed  by  him,  as  town  agent,  to 
the  purport,  ^  that  if  they  built  the  school  house  on  the  spot  where 
the  old  state  house  stood,  they  must  suffer  the  oonsequenoes,"  which 
the  committee  deemed  a  threat ;  but  this  was  after  the  foundation 
of  the  house  was  laid,  and  the  sills  leveled,  and  the  timber  got  on  to 
the  ground. 

The  Goonty  Court,  June  Term,  1843, — Coixaxeb,  J.,  presid- 
ing,— ^upon  the  foregoing  facts,  rendered  judgment  for  the  plaintiff 
for  one  cent  damage  and  his  costs. 

Exceptions  by  defendant. 

A»  £^<2erva(M2  for  defendant. 

L  School  district  No.  8,  ftt>m  the  length  of  time  it  has  been 
recognized  as  such,  and  transacting  business  as  a  district  will  be 
presumed  to  have  been  properly  organized  Araes  v.  BameSy  6 
Vi.  898.  Thomiu  v.  OOtorij  11  Vt  607.  Shennan  v.  Bu^besy 
16  YU  498. 

n.  The  exceptions  show  a  legal  meeting,  and  proper  vote  for 
building  a  school  house,  as  also  for  raising  $500,  for  the  purpose 
Off  building  the  same. 

m.  The  location  of  the  house,  was  m  good  faith.  The  fact, 
that  plaintiff  informed  the  district,  they  had  no  right  to  locate  it 
Uiere,  was  mere  matter  of  opinion,  and  an  after  thought.  To  hold 
that  any  member  of  the  district  may  repudiate  his  tax,  because  the 
district  happened  to  be  mistaken  in  their  right,  would  be  indeed 
a  Itardship,  as  much  so  as  if  they  had  purchased  land  for  the  house, 
the  title  chanced  to  ftdL 
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The  house  itself  is  not  lost  to  the  district,  but  maj  be  used  m 
another  location,  and  it  is  not  for  the  plaintiff  who  has  the  bene- 
dcial  use  of  the  house,  in  common  with  the  rest  of  the  district,  to 
say  he  will  not  contribute  to  the  expense,  becanse  the  district 
chaaced,  under  a  mistake  of  their  rights,  to  erect  the  bouse  in  what 
turned  out  to  be  the  highway. 

lY •  The  fisict,  that  the  moderator  chosen  at  the  annual  meetingy 
did  not  preside  as  moderator  at  the  meeting  voting  the  tax,  doea 
not  invalidate  the  tax,  and  render  its  collection  illegal.  It  does 
not  appear  that  the  moderator  chosen  at  the  annual  meeting  was 
present,  and  if  he  is  to  be  regarded  as  the  proper  officer  to  preside 
when  present,  his  absence  is  to  be  presumed,  if  another  chosen  for 
the  purpose  did  preside.  It  was  customary  with  this  district,  (as 
it  is  believed  to  be  with  most  or  all  other  districts  in  the  state,)  to 
choose  a  moderator  for  each  meeting,  and  the  recent  statute,  giving 
districts  power  to  elect  a  moderator,  it  is  believed  is  merely  in 
affirmance  of  the  law,  as  it  was  before*  See  Act  of  1852  p.  39. 
Tucker  v.  Aikin,  7  N.  H.  114. 

y •  It  wiU  be  claimed  by  the  plaintiff,  that  there  was  no  vacancy 
in  the  office  of  pmdentiid  committee,  authorising  a  new  one  to  be 
appointed  to  assess  the  tax  and  discharge  the  other  duties  of  com- 
mittee. 

The  defendant  insists,  that  there  was  a  vacancy.     1.  From  plain* 
tiff's  refusal  to  act    2.  From  the  fact  of  his  being  set  off  to  dis- 
trict No.  22.    By  the  Comp.  Stat  146  §  20,  the  selectmen  aiay 
fill  a  vacancy,  wluch  has  occurred  from  any  cause*    It  is  difficuh, 
(in  a  common  sense  view  of  the  subject,)  to  see  why  Ajhu  reftmd 
to  do  ike  duties  of  an  office^  does  not  make  2k  vacancy  of  it,  as  muclL 
as  removaly  eicknees,  or  insanity*    Again,  the  refusal  of  the  plain- 
tiff to  act  as  committee,  may  be  regarded  as  a  tvst^ncrfum  of  the 
office,  and  the  district  procuring  another  appcintneni^  as  an  accept- 
ance of  it    This  may  be  done  expressly  or  by  implication.    Ang^ 
ic  Ames  on  Corporations  424--5-6.     Chutman  v.  Pike^  7  N.  H. 
210.    A  neglect  to  do  the  duties  of  an  office  is  suffident  canae  of 
amotion.    Angel  Sc  Ames  on  Corp.  418. 

But  the  defendant  insists,  that  the  plaintiff  was  l^ally  set  off 
to  district  Na  22,  thereby  leaving  the  office  of  committee  in  !Nbw 
3,  vacant  It  is  admitted  that  districts  are  to  be  composed  of  ter- 
ritory, not  persons ;  and  it  is  submitted  that  the  petttion  in  thia  < 
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(adopted  bj  the  town,)  taken  together  indicates  and  marks  terri- 
tory, and  is  sufficiently  certain  to  be  established  hj  the  court  The 
court  will  make  every  reasonable  intendment  in  favor  of  the  de- 
scription. In  CuUingy,  Stone^  7  Yt471yterrttarywaa  not  alluded 
to,  nor  any  territorial  bounds  given,  in  making  limits  for  a  village ; 
but  in  WilHamy.  Willard,  23  Vt869,  territorial  bounds,  (though 
not  more  definite  than  in  the  present  case,)  were  made  and  the 
village  established.  No  one  can  doubt  the  meaning  of  the  petition, 
Dor  would  any  surveyor  be  at  a  loss,  from  the  petition,  to  trace 
out  the  bounds  of  district  No.  22,  as  there  described  . 

The  case  shows  the  appointment  of  Stevens,  sufficiently  record- 
«d  by  the  district  derk,  if  indeed  such  record  be  necessary. 

The  plaintiff's  absolute  refusal  to  pay  the  tax  rendered  it  un- 
necessaiy  for  the  collector  to  give  time,  and  appoint  a  place  to  re- 
ceive it    Downer  r.  Woodbury^  19  Vt  329. 

LedU  Sf  Diehey  for  plaintiff. 

L  We  insist^  that  the  vote  raising  the  money  and  upon  which 
the  tax  was  assessed  was  void.  First.  Because  the  meeting  at 
which  the  vote  was  taken  raising  the  money,  was  not  moderated 
by  Charles  Story,  the  legal  moderator,  no  vacancy  havbg  occur- 
red in  the  said  office. 

The  mere  absence  of  the  moderator  from  the  meeting  at  the 
dme  the  vote  was  taken,  did  not  create  a  vacancy  in  the  office  of  mod- 
erator. The  said  Story  was  chosen  for  one  year  and  until  another 
was  chosen,  and  he  had  the  right  tg  moderate  aU  meetings  within 
that  period.     Comp.  Stat  Chap.  20  §  25. 

A  moderator  pro  tern,  was  not  known  to  the  law  prior  to  the 
passage  of  the  Act  of  1851.  Nor  could  a  school  district  prior  to 
the  passage  of  that  act,  fill  a  vacancy  in  the  office  of  moderator. 
11  Vt.  618. 

Second,  The  case  finds,  that  at  the  same  meeting  at  which  the 
tax  was  voted,  (Feb.  7, 1851,)  and  before  the  tax  was  voted,  the  dis- 
trict voted,to  accept  the  report  of  its  building  committee,  locating  the 
school  house  on  the  public  common,  and  did  in  pursuance  thereof 
locate  and  build  said  house  on  said  public  common,  and  by  reason 
of  which  location,  it  became  and  was  a  public  nuisance,  for  which 
the  building  committee  were  indicted.    Therefore,  we  insist,  that 
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the  vote  raising  said  tax,  was  for  this  reason  vote?.    It  was  in  facA 
and  effect  raising  money  by  tax,  to  create  and  erect  a  nuisance. 

No  person's  property  can  be  taken,  nor  can  he  be  compelled 
against  his  will  to  contribute  and  pay  money,  and  mnch  less  pay 
a  tax  voted  and  assessed  for  an  illegal  object  and  purpose. 

And  it  is  no  answer  to  this  proposition,  to  say  that  the  district 
supposed,  that  they  had  a  right  so  to  locate  the  house,  and  acted  in 
good  faith. 

II.  We  insist,  that  the  assessment  of  the  tax  was  Toid.  1.  Be- 
cause the  office  of  prudential  committee,  did  not  become  vacant  by 
reason  of  the  attempted  erection  of  school  district  No.  22,  into 
which  Tappan  Stevens  the  legal  prudential  committee  was  attempt- 
ed to  be  set  District  No.  22,  was  composed  of  persons,  not  terri- 
tory, therefore,  the  proceedings  erecting  the  district  were  void.  8 
Vt  402.     10  Vt  480. 

2.  Nor  did  the  office  of  prudential  committee  become  vacant, 
because  he  neglected  or  refused  to  assess  the  tax.  If  he  neglected 
or  refused  to  perform  a  known  duty,  incumbent  upon  him  to  per- 
form, he  might  be  liable  to  a  prosecution,  perhaps,  but  it  would  not 
create  a  vacancy  in  his  said  office. 

But  he  was  guilty  of  no  dereliction  of  duty.  He  was  in  no 
wise  bound  to  assess  a  tax  voted  for  an  illegal  purpose  and  object. 
Therefore,  Simeon  Stevens,  Jr.  had  no  power  to  assess  said  tax, 
and  his  appointment  and  acts,  as  prudential  committee  were  not 
binding.  The  power  of  taxation  is  derived  exclusively  from  stat- 
utory provisions,  therefore,  the  requirements  of  the  law  must  be 
strictly  complied  with.     2  Day's  (Conn.)  550. 

The  object  and  purpose  of  taxation  must  be  legal,  and  within 
the  corporate  powers  of  the  corporation  imposing  the  tax.  Drew 
V.  Davit  et  aL,  10  Vt  506. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  Ch.  J.  I.  In  regard  to  the  necessity  of  having  the 
moderator  of  a  school  district  meeting  who  was  appointed  at  the 
annual  meeting  the  same  during  the  whole  year ;  it  seems  to  us 
of  no  importance.  If  it  was  really  the  object  of  the  statute  to 
have  the  moderator  of  such  meetings  hold  office  during  the  year, 
which  seems  to  be  the  import  of  the  ch.  20,  §  25  of  the  Com- 
piled Statutes,  it  never  could  have  been  expected,  that  if  it  became 
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desirable  to  hold  other  meetrngs,  than  the  annual  meeting,  and  the 
moderator  waa  not  present,  that  his  place  could  not  be  supplied, 
and  the  meeting  miist  fail  for  this  canse,  and  if  the  meeting  pro* 
ceeded,  mider  the  moderation  of  another,  that  the  proceedings  were 
not  valid.  The  consideration,  that  provision  is  made  for  supplying 
vacancies  in  other  district  offices,  and  not  in  this,  shows,  that  the 
l^islature  did  not  attach  any  such  vital  importance,  to  the  pres- 
ence of  the  annual  moderator  at  all  meetings,  else  they  must  have 
felt  the  essential  importance,  of  supplying  any  vacancy,  which 
might  occur  in  that  office,  as  well  as  others. 

n.  In  regard  to  the  vacancy  in  the  office  of  prudential  commit* 
tee  of  this  district,  something  perhaps  depends  upon  the  view  we 
take  of  the  legality  of  the  tax.  For  if  the  tax  was,  what  it  is  de* 
nominated  by  plaintiff's  counsel,  and  what  the  plaintiff  himself 
seems  to  have  believed  it  to  be,  a  tax  to  raise  money,  for  the  pur* 
pose  of  enabling  the  district  to  commit  a  crime,  his  refusal  to  assesi 
the  tax  was  no  dereliction  of  duty*  And  a  refusal  to  do  a  partic-^ 
ular  act,  in  one's  official  duty,  in  good  faith,  not  believing  it  to  be 
a  duty,  should  scarcely  be  r^arded,  perhaps  ever,  as  creating  a 
vacancy  in  the  office.  If  there  was  a  power  of  amotion  from  office^ 
which  exists  in  regard  to  certain  corporate  officers,  in  England, 
the  case  might  be  different.  One  having  that  power  might,  under 
drcumstances,  feel  justified  in  removing  an  officer,  rather  than 
liave  those  interested,  compeUed  to  resort  to  a  writ  of  mandamus. 
But  where  no  such  power  of  amotion  exists,  and  the  officer  simply 
refuses  to  do  a  particular  act,  even  one  required  by  his  duty,  it  has 
been  held,  in  this  state,  not  to  create  a  vacancy  in  the  office.  CtM^ 
mings  v.  Clark,  15  Yt.  657. 

But  we  think,  it  must  be  regarded,  as  sufficient  to  vacate  the 
office,  that  a  new  district  was  erected,  and  the  prudendal  commits 
tee  of  this  district  included  within  its  limits.  The  objection,  that 
the  new  district  is  not  defined,  by  intelligible  geographical  limits 
ia  certainly  not  shown  in  the  present  case,  unless  we  are  to  allow 
intendments,  and  presumptions,  for  the  purpose  of  creating  doubts, 
whereas  the  legal  presumption  is  in  favor  of  the  proceeding,  and 
of  ail  {Mtxseedings,  until  the  contrary  be  shown.  There  can  be 
no  doubt  there  was  an  attempt  to  define  the  new  district,  by  strict 
geographical  limits.  Most  of  the  monuments  are  so  specific,  that 
there  is  no  ground  of  doubt,  in  regard  to  them,  and  we  presume 
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the  others  will  be  readily  ascertained,  upon  the  ground,  by  follow- 
ing, fnHn  one  given  point  to  another,  so  as  to  include  such  lands,  as 
are  named.  The  fact,  that  certain  persons  are  named,  tends  to 
ereate  no  necessary  uncertainty.  We  think  therefore,  that  the  new 
appointment  must  be  regarded  as  valid. 

m.  The  only  remaining  question  made,  is  in  regard  to  the  va- 
lidity of  the  tax  raised  to  build  a  school  house,  upon  the  site  of 
the  old  state  house.    If  this  were  a  tax  for  the  avowed  purpose  of 
erecting  a  nuisance,  there  could  of  course,  be  no  question.    But 
will  the  fact,  that  the  locati<m  proved  to  be  illegal,  and  that  it  was, 
upon  indictment,  adjudged  a  nuisance,  render  the  tax  illegal  ?    The 
proceeding  was  in  form  an  indictment,  and  for  a  technical  <^ence 
against  the  criminal  laws  of  the  land.    But  in  fact,  it  was  a  pro- 
ceeding merely,  to  test  the  right  of  the  district  to  maintain  their 
echoed  house  in  that  particular  spot    Although  the  judgment,  in 
legal  terms,  WBBprostemere  nocumerUum  practically,  it  only  required 
the  removal  of  the  school  house,  a  short  distance,  which  no  doubt 
could  be  effected,  without  detriment  to  the  house,  and  at  no  great 
expense.    The  effect  is  certainly  not  very  different,  so  far  as  the 
district  is  concerned,  from  what  it  would  have  been,  if  the  title  ta 
the  land  had  been  decided,  against  them,  upon  a  writ  of  ejectment, 
probably  not  as  unfavorable,  in  the  matter  of  removing  the  house, 
Bince  in  the  present  case  there  can  be  no  question,  in  regard  to  that 
Such, a  disaster  is  liable,  at  any  time,  to  overtake  any  school  dis- 
trict, in  regard  to  the  title  to  the  land,  upon  which  they  may  have 
recently  erected  their  school  house,  or  in  regard  to  a  town,  in  build- 
ing a  town  house.    And  we  do  not  think  it  should  have  the  efiect, 
to  avoid  the  tax,  assessed  for  the  purpose  of  building  a  house,  un- 
der such  circumstances,  that  the  title  of  the  site  is  found  not  to 
be  in  the  district    It  is  true,  no  doubt,  that  if  we  were  seeking 
occasion  to  involve  a  public  officer,  in  loss,  or  ruin,  or  to   em- 
barrass the  operations  of  a  municipal  corporation,  by  urging  a 
degree  of  strictness,  in  the  pursuit  of  their  legal  rights,  which  no 
man  could  accomplish,  short  of  the  power  of  prophecy,  we  might 
very  readily  adopt  a  course  of  construction,  and  argument,  which 
would  render  this  tax  void.    I  have  no  doubt  some  such  dedsiona 
may  be  found.     But  upon  what  rule  of  reciprocity,  or  courtesy,  or 
justice,  it  was  ever  considered,  that  the  judgment  of  courts  of 
record,  were  to  be  held  exempt  from  all  presumptions  of  error. 
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md  that  sabordixiate  officers  ahculd  be  straightened  op,  to  a  disci- 
pline,  before  which  no  human  sagacity  is  adequate  to  stand,  I  could 
neyer  comprehend,  unless  it  were  to  make  amends  for  our  own  im* 
punity,  by  the  severity  of  our  judgments,  in  regard  to  the  coodiicl 
of  other  public  officers.  By  this  it  is  not  meant,  that  any  public 
officer  is  entitled  to  any  thing  more  than  reasonable  intendments 
in  his  fiivor,  the  same  that  we  apply  to  the  proceedings  of  courts. 
This  is  the  rule  now,  in  all  courts,  not  only  in  regard  to  matters 
of  record,  but  as  to  the  proceedings  of  all  public  officers,  and  it  is 
one  which  is  fiurly  entitled  to  be  carried  out  And  upon  this  basis 
we  think,  so  fiir  as  appears,  in  the  present  case,  the  tax  must  be 
r^arded  as  legaL 
Judgment  reyersed,  and  case  remanded. 


Daniel  Tarbell,  Jb.  v.  Fbancib  Stustevant. 

Promtssary  note.  Indarsementy  its  effect.    Ifidoreee  4*  maker.    Evi» 

denee. 

If  the  payee  of  ft  promiseory  note  indones  and  deHren  the  same  to  the  indonee, 
as  collateral  secnritj  for  money  adyaaced,  the  indonement  is  Irreroeable,  and 
it  Tests  the  title  to  the  note  in  the  faidoisee,  and  also  the  right  to  raoofer  the 
whole  amoont  due  on  the  note  against  the  maker. 


And  in  such  casef  the  indorsee  would  hold  the  surplus,  after  payment  of  his  claim, 
as  trustee  of  the  payee  of  the  note,  or  of  his  assignee. 


1 


In  a  suit  brought  by  the  indorsee  of  the  note  against  the  maker,  testimony  tend- 
ing to  prove,  that  the  payee  of  the  note  has  assigned  his  interest  in  the  note, 
and  that  the  indorsee  holds  the  note  as  collateral  security,  and  that  the  assignee 
lias  tendered  to  the  indorsee  the  amount  due  to  him  from  the  payee,  is  UMdmiH 
sible,  and  constitutes  no  defense  for  the  maker  of  the  note,  as  he  must  pay  to 
the  person  legally  entitled  to  receiye  it,  and  to  the  one  the  payee  has  ordered  the 
contents  of  the  note  to  be  paid  to. 

In  a  suit  by  the  indorsee  against  the  maker  of  a  promissory  note,  oootroverted  mat- 
ters, between  the  indoreee  and  payee,  or  one  having  his  interest,  cannot  be  prop- 
erly determined,  if  the  maker  is  a  stranger  to  the  transaction,  and  it  in  no  way 
efiects  his  liability  on  the  note. 
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AssuMPBiT  upon  a  promifiBory  note»  for  $800,  dated  the  8d  day 
^  November,  A.  D.  1850,  and  made  payable  to  one  Smith  D.  Stur^ 
teraat,  or  order,  in  six  months,  and  saed  by  the  plaintiff  as  in* 
doraee. 

Plea,  the  general  iasue,  and  trial  by  jury. 

On  the  trial,  the  pkuntifF  gave  in  evidence  the  note  declared 
upon,  and  proved  its  indorsement,  by  Smith  D.  Sturtevant,  the 
payee,  and  rested. 

The  defendant  then  oiered  to  prove,  that  the  plamtiff  received 
the  note  in  suit  from  the  payee.  Smith  D.  Sturtevant,  on  the  11th 
day  of  November,  1850,  as  a  pledge,  or  collateral  security,  for  the 
sum  of  $125,  then  loaned  by  plaintiff  to  the  said  Smith  D.  Stur- 
tevant ;  and  that  he  then  executed  and  delivered  to  said  Smith  D. 
his  receipt  for  said  note,  specifying  that  he  held  it  as  such  collater- 
al security;  that  on  the  first  day  of  Dec,  1850,  Smith  D.  Stur- 
tevant sold  to  one  David  F.  Chapman,  all  his,  the  said  Smith  D.'s 
interest  in  said  note  and  receipt,  for  a  valuable  consideration,  and 
delivered  to  said  Chapman  the  plaintiff's  said  receipt  for  said  note, 
and  also  executed  a  written  assignment  to  said  Chapman  of  his, 
said  Smith's  title  and  interest  in  and  to  said  note  and  receipt 
That  on  the  second  day  of  December,  1850,  said  Chapman  gave 
due  notice  to  said  Tarbell,  the  plaintiff,  that  he  had  thus  purchased 
the  interest  of  Smith  D.  Sturtevant  in  the  said  note.  That  sub- 
sequently, and  before  the  commencement  of  this  suit,  said  Chap- 
man tendered  to  the  plaintiff  the  amount  of  the  plaintiff's  lien  upon 
said  note,  which  sum  the  plaintiff  refused  to  receive ;  that  the 
writ  in  this  suit  was  served  upon  the  defendant  the  3d  day  of  June, 
1851 ;  and  that  on  the  5th  day  of  June,  1851,  said  Chapman  ten- 
dered to  the  plaintiff  the  full  amount  of  the  principal  sum,  $125, 
loaned  by  the  plaintiff  to  said  Smith  D.  upon  the  pledge  of  the 
note,  as  above  mentioned,  together  with  the  interest  thereon  and 
also  the  costs  which  had  then  accrued  in  this  suit,  and  demanded 
the  said  note ;  that  the  plaintiff  refused  to  receive  the  sum  so 
tendered,  or  to  deliver  to  said  Chapman  the  said  note ;  and  that 
said  Chapman  thereupon,  on  the  same  day,  commenced  an  action 
of  trover  against  the  plaintiff  for  said  note,  which  suit  is  now  p^ul* 
ing ;  and  that  this  suit  is  now  prosecuted  upon  said  note,  withoat 
the  consent  and  against  the  will  of  said  Chapman. 

To  the  admission  of  this  testimony  the  plaintiff  objected,  and 
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the  court, — Collahbs,  J.,  presiding, — excluded  the  same,  and 
directed  the  jurj  to  return  a  yerdict  for  the  plaintiff,  for  the  foil 
amount  of  the  note  and  interest. 
Exceptions  b7  defendant 

Ethard  if  Martin  for  defendant. 

I.  Had  the  plaintiff  any  interest  in  the  note,  hj  which  he  had  a 
right  to  retain  it? 

If  he  had  not,  then  could  he  maintain  an  aeti<ni  upon  it  against 
the  maker  ? 

We  insist,  that  after  the  tender,  he  had  no  more  right  to  retain 
the  note  than  if  he  had  found  it  in  the  street  At  first  he  oidj 
had  a  special  and  limited  interest  in  U;>  which  was  extingoialied  by 
the  tender. 

If  he  had  accepted  the  tender,  we  snppose  it  would  not  be  claimed 
tbat  he  could  retain  it,  or  maintain  any  acdon  upon  it 

IL  Snppose  Smith  D.  Stuiterant  had  given  the  maker  a  &• 
charge,  and  the  maker  had  then  tendered  to  the  plaintiff  all  hit 
interest  in  the  note.  Wonld  it  then  foe  claimed  that  the  plaintiff 
could  maintain  an  action  against  the  maker? 

HL  Can  it  make  any  differoice  by  whom  the  tender  waa  made, 
pfrovided  it  be  made  by  one  having  an  interest  in  the  note?  And 
does  not  a  sale  of  the  note  to  Qiapman,  as  effeetually  defeat  the 
fklainfciff's  action  as  a  discharge  by  the  payee? 

IV.  Why  should  Tarbell  be  allowed  to  recover  the  note  after 
he  had  ceased  to  have  any  interest  in  it,  or  any  legal  right  to  retain 
or  control  it? 

y.  Chapman  having  made  the  tender,  is  bound  to  keep  it  good, 
and  plaintiff  may  demand  it  of  him  whenerer  he  chooses* 

J.  &  Marcy  for  plaintiff. 

The  evidence  detailed  in  the  bill  of  exceptions  was  properly  ex* 
dnded,  and  the  verdict  rightly  ordered  for  the  plaintiff,  as  them 
was  no  evidence  offered  whidi  tended  to  constitute  a  defense.  The 
tender  and  refusal  did  not  divest  Tarbell  of  his  interest  in  the 
note. 

Whether  the  transaction  between  plaintiff  and  Smith  D.  Stur- 
tevant,  and  between  him  and  Clubman,  were  as  defendant  claimed 
and  oflered  evidence  to  prove,  or  not^  was  wholly  immaterial  to 
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the  issue  in  this  case.  This  defendant  was  not  privy  to,  nor  in- 
terested in,  nor  at  all  afiSected  by  them  and  cannot  avail  himself  of 
them  as  a  defense,  unless  a  fraudulent  possession  of  the  note  by 
the  plaintiff  is  shown,  of  which  there  was  no  evidence  or  pretence. 
4  U.  S.  Dig.  869  §  159.  Supt  U.  &  Digest  VoL  2  p.  648  §  1062, 
refers  to  GuermeyY,  Bums,  25  Wend.  411.  IT.  S.  Annual  Digest 
Vol  4  (1850,)  p.  371  §  194,  refers  to  AspinwaRr.  Myer,  2  San- 
ford  180. 

The  defendant's  rights  are  not  prejudiced  by  a  suit  in  the  name 
of  this  plaintiff,  whoever  might  be  the  owner  of  the  note. 

The  plaintiff  had  an  interest  in  this  note  at  the  time  this  suit 
was  brought  even  if  the  tender  and  demand  made  afterwards  and 
offered  in  evidence  cancelled  that  interest,  which  is  denied. 

A  judgment  on  the  note  in  favor  of  this  plaintiff  wiU  be  a  bar 
to  an  action  on  the  same  by  Chapman  or  anyone  else;  and  Chap- 
man's remedy,  if  he  has  any  claim,  is  by  action  against  the  plain* 
tiff,  which,  this  case  shows,  is  already  instituted  and  pending ;  and 
whether  it  avails  him  as  a  remedy  or  not,  depends  very  much  on 
what  he  shows  on  the  trial,  as  we  conceive  of  it— &eufufiim  a&- 
gata  etprobatcu 

Chapman,  as  the  case  shows,  knew  that  plaintiff  claimed  title  to 
(he  note,  as  early  as  December,  1850,  and  knew  that  plaintiff  bad 
sued  defendant  for  the  recovery  of  the  note,  as  early  as  June  Sth, 
1851,  and  before  this  suit  was  entered,  but  took  no  measures  to 
notify  defendant  of  his  daim  to  the  note,  or  to  prevent  the  plain- 
tiff  recovering  judgment  in  this  suit,  but  relied  on  his  remedy 
against  TarbelL    MaekeU  v.  KendaU,  28  Yt  275. 

The  opinion  of  the  court  was  delivered  by 

IsHAM,  J.  The  judgment  of  the  county  court  in  this  case  must 
be  affirmed.  The  evidence  offered  by  the  defendant,  as  between, 
ikete  parties  J  was  properly  rejected.  If  this  suit  had  been  brought 
•gainst  the  payee  of  the  note,  who  was  the  plaintiff's  immediate 
indorser,  the  testimony  possibly  would  have  been  admissible ;  for 
as  between  them,  the  effect  of  the  tender,  whether  made  by  hina 
or  Mr.  Chapman  as  his  assignee,  would  directly  arise.  The  plain* 
tiff's  interest  in  the  note,  as  against  the  payee,  was  only  to  the  ex- 
tent of  the  money  loaned  or  advanced,  and  a  recovery  would  be 
limited  to  that  amount    This  suit,  however,  is  not  between  these 
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parties,  but  is  brought  by  the  indarsee  against  the  maker  of  the 
note.  The  question  arises  whether  these  facts  oonstitute  a  defense 
for  him ;  in  other  words^  is  the  defendant  as  maker  of  the  note, 
absolved,  by  that  tender,  from  all  legal  obligation  to  pay  it  to  the 
plaintiff,  to  whom  the  payee  has  directed  it  to  be  paid*  On  this 
question,  it  is  to  be  observed,  that  the  defendant  does  not  pretend 
but  that  he  justly  owes  the  debt,  or  that  he  has  any  defense,  legal 
or  equitable,  which  should  shield  him  from  the  payment  of  it  to 
some  one.  It  is  therefore  quite  immaterial  to  him,  to  whom  he 
pays  it,  or  who  recovers  upon  it,  provided  when  the  payment  is 
made,  or  a  recovery  had,  it  will  bar  any  further  claim  on  the  note 
by  others.  When  the  maker  has  a  good  defense  to  the  note  as 
between  him  and  the  payee,,  but  is  prevented  from  making  it,  in 
consequence  of  the  note  having  passed  into  the  hands  of  an  indorsee, 
it  may  be  proper  to  show  the  circumstances  under  which  the  in- 
dorsement was  made,  as  that  it  was  indorsed  to  him  past  due,  or 
that  he  is  not,  for  other  reasons,  the  bona  fide  holder  of  the  note. 
This  evidence  may  be  proper  in  many  cases,  for  the  purpose  of 
subjecting  the  note  in  the  hands  of  the  indorsee  to  a  defense  ex- 
isting between  the  original  parties.  Aside  from  that  consideration, 
where  there  is  no  illegality  in  the  transaction,  we  apprehend,  such 
testimony  is  inadmissible.  There  is  a  manifest  impropriety  in  de- 
tennining  the  controverted  matters  between  the  indorsee  and  the 
payee,  or  one  having  his  interest,  in  a  suit  against  the  maker  of 
the  note,  when  the  maker  is  a  stranger  to  the  transaction,  and  which 
in  no  way  lessens,  or  affects  his  liability  on  the  note. 

The  indorsement,  in  this  case,  was  an  order  upon  the  defendant, 
and  a  direction  to  him,  by  the  payee,  to  pay  the  amount  of  that 
note  to  the  plaintiff;  and  as  it  was  indorsed  for  money  then  paid 
or  advanced,  that  indorsement  was  irrevocable.  Chitty  on  Bills 
268.  It  could  not  have  been  indorsed  for  a  less  sum  than  was  due 
on  its  face.  Smith's  Mer.  Law  274.  DougUu  v.  Willdruon^  6 
Wend.  687.  Chitty  on  Bills  262.  Its  legal  effect,  therefore,  was 
to  vest  in  the  plaintiff  the  title  to  the  note,  and  the  right  to  recov- 
er the  whole  amount  due  thereon,  as  against  the  maker,  and  hold 
the  surplus,  afler  the  payment  of  his  claim,  as  trustee  for  the  payee, 
or  Mr.  Chapman  as  his  assignee.  In  the  case  of  Bowman  v. 
Wood^  15  Mass.  534,  the  note  was  received  as  collateral  security 
for  a  debt  which  was  in  the  plaintiff's  hands  as  sheriff.    In  that 
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ease  the  court  remarked  ^  that  the  oofie  was  put  into  his  hands  as 
^  a  pledge,  with  the  name  of  the  promisee  indorsed  upon  it  This 
**  was  a  transfer  sufficient  to  enable  the  plaintiff  to  maintam  the 
^  action ;  for  the  indorsement  comprehended  an  authority  to  bring 
**  a  suit,  and  to  receive  the  money  of  the  promisor."  The  general 
rule  is  now  well  sustained  by  authorities,  that  when  one  receives 
a  note  as  collateral  security  for  money  advanced  at  the  time  of  the 
indorsement,  or  for  any  consideration  then  arising,  the  holder  is 
treated  as  having  received  the  note  for  valuCi  and  is  entitled  tore- 
cover  the  amount  of  the  maker.  Story  on  Bills  §  192,  and  note 
8.  Bosanquet  v.  Dadmany  1  Starkie  1.  Spring's  Appeal  10 
Barr.  235.     Swift  v.  2^aon,  16  Peters  15. 

We  are  satisfied  from  the  authorities,  that  the  title  of  the  phun- 
tiff  to  this  note  is  sufficient  to  enable  him  to  reooTcr  the  amonnt 
of  the  maker,  and  that  a  payment  to  him  wiU  be  a  discharge  of 
the  maker's  liability  to  others.  Under  these  drcumstances,  the 
£ict  that  it  was  received  as  collateral  security  for  money  then  ad- 
vanced, does  not  alter  bis  liability  to  pay  the  note  to  the  plaintifr. 
The  testimony,  so  far  as  the  maker  of  the  note  is  concerned  is 
wholly  immaterial,  and  was  properly  rejected.  It  is  the  duty  of 
the  maker  of  the  note  to  pay  it  to  the  person  legally  entitled  to 
receive  it,  and  to  whom  the  payee  has  ordered  its  contents  to  be 
paid ;  and  leave  the  plaintiff  and  the  payee,  or  Mr.  Chapman  aa 
his  assignee,  to  settle  their  conflicting  dauns  between  themselves. 

Judgment  affirmed. 


Charles  McDuffie  v.  John  Magook,  Jb.  &  Horacb 

FiFISLD. 

PromuiOfy  Notes.     Condition.    JEvidence. 

A  condition  to  a  promissory  note,  that  if  the  amount  of  the  note  is  not  UffoBj/ 
due,  upon  certain  other  notes,  which  are  named  in  the  condition,  upon  which 
payments  had  been  made,  this  note  is  not  to  be  paid,  otherwise  it  is  to  be  paid, 
is  in  the  nature  of  a  defeasance  or  condition  subsequent,  and  is  for  the  ben^t 
of  the  makers,  and  the  burden  of  proof  will  lie  upon  those,  for  whose  benefit 
the  condition  was  annexed. 
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It  is  not  admissible  to  show  by  parol  evidenc4  thtt  the  DOttt  mm%A  in  the  oondlr 
tion,  were  1)^  mistake  originally  made  too  large;  nor  is  it  competent  to  show  by 
parol  evidence,  that  the  contract  was  different  from  that  expressed  in  the  note. 

Bat  if  the  mistake  is  apparent  on  the  fiuse  of  the  contract,  when  taken  in  ecnmeo 
tion  with  the  note,  it  will  be  a  defense  to  that  extent. 

In  castts  where  nothing  appears  to  show  npon  which  count  ayerdict  is  taken,  and 
some  of  the  counts  are  good,  and  some  bad,  the  presumption  is,  that  the  verdict 
was  upon  the  good  count.     WkUecmbr.  TTokott,  21  Vt.  868. 

Assumpsit  on  a  promissorj  note. 

Plea,  non  a$sump9ii  and  issue  to  the  ooart. 

On  the  trial  the  plaintiff  read  in  evidence  the  note,  of  which  the 
following  is  a  copy : 

"March  17,  1853.  For  value  received  I  promise  Charles 
^  McDuffie,  to  paj  him  or  hearer  twentj-three  dollars  and  eighty- 
"seven  cents,  on  demand,  with  interest  annually.  Provided  however 
"  that  if  said  sum  of  $23,87  is  not  legally  due  to  Joseph  Bell's  estate, 
^  on  seven  promissory  notes,  signed  hy  John  Magoon,  Jr.,  in  all  for 
"  $324,90— dated  March  10,  1842,  and  specified  in  a  contract  of 
^  that  date,  between  Joseph  Bell  and  said  John  Magoon,  Jr.,  ao- 
^  cording  to  the  conditions  of  said  contract,  in  addition  to  the  sum 
"  of  $128,26,  paid  on  said  notes  Feb.  26, 1852,  and  $439,39  paid 
"  on  those  notes  this  day,  then  the  said  sum  of  $23,87,  as  describ- 
^  ed  in  the  above  note,  is  not  to  be  paid,  otherwise  it  is  to  be 
^^paid. 

(Signed,)  "John  Magoon, Jb. 

«  ri.  FiFiBLD,  Surety.** 

The  execution  and  delivery  was  conceded  by  the  defendants, 
and  the  plaintiff  gave  no  further  evidence  in  the  case. 

The  defendants  then  read  in  evidence  a  writing  signed  by  Jo- 
seph Bell,  of  which  the  following  is  a  copy :  "  I  agree  with  John 
"  Magoon,  Jr.,  to  make  the  deed  within  named  on  his  payment  to 
^me  of  his  seven  promissory  notes  of  this  date,  for  $324,90  onde- 
"  noand ;  $50  by  January  1,  1843  ;  $50  by  January  1, 1844;  $50 
«  by  January  1, 1845 ;  $50  by  January  1, 1846 ;  $50  by  January 
^  1, 1847  ;  $50  by  January  1, 1848,  and  the  interest  on  the  same 
^  annually,  and  all  taxes  I  may  have  to  pay,  since  April  1, 1840. 

♦*  March  10, 1842.    (Signed,)  "  Joseph  Bell." 

The  foregoing  writing  was  upon  the  back  of  a  contract  or 
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agreement  made  by  one  John  McDnffie  for  said  BeU.  with  the 
defendant^  Magoon,  bj  the  terms  of  which  agreement  uie  said  Ma- 
goon  was  to  have  a  deed  of  certain  lands  in  Topsham,  upon  the 
payment  of  the  said  notes  executed  by  said  BelL  The  lands 
were  described  in  said  agreement^  and  also  the  notes  and  time  of 
payment 

The  defendant  offered  parol  evidence  tending  to  prove  that  the 
notes,  made  to  said  Bell,  and  described  in  the  said  writing  so 
signed  by  said  Bell,  were  agreed  to  be,  and  intended  to  be  made 
for  the  amount  agreed  on  in  the  agreement  made  and  signed  by 
John  Magoon,  Jr.,  and  said  John  McDuffie ;  but  that  by  mistake 
in  casting  interest  from  the  wrong  time,  said  notes  were  made  too 
large  by  a  sum  greater  than  twenty  three  dollars  and  ei^ty-seren 
cents. 

To  the  admission  of  this  evidence  the  plaintiff  objected,  and 
the  same  was  excluded  by  the  court  To  which  dedsion  de- 
fendants excepted. 

The  County  Court,  January  Term,  1864, — Collamer,  J.,  pre- 
siding,— ^found  that  defendants  did  assume  and  promise,  &;c.,  and 
the  defendants  filed  a  motion  in  arrest  of  judgment,  which  was 
overruled  by  the  court 

Exceptions  by  defendants. 

LeiUe  ^  Dickey  for  defendants. 

The  county  court  erred  in  excluding  the  evidence  offered  by  the 
defendants. 

Because,  by  the  terms  of  the  note  or  contract  declared  upon 
and  given  in  evidence,  the  defendants  had  the  right,  if  the  omtf 
probandi  was  on  them,  to  prove  just  what  they  offered  to  prove, 
and  we  insist,  by  parol  evidence^ 

The  object  of  the  condition  of  the  note  was  to  allow  the  de- 
fendants to  prove  by  parol  or  otherwise,  that  the  seven  notes  giv- 
en by  Magoon  to  Bell,  were  in  the  aggregate  made  too  large  by 
mistake,  and  therefore  not  legally  due. 

It  seems  to  us  obvious  from  the  terms  of  the  note,  and  firom  the 
facts  in  the  case,  that  it  was  understood  by  the  parties,  that  parol 
evidence  might  be  used  to  show  the  mistake  in  the  notes  given  by 
Magoon  to  Bell ;  and  it  is  difficult  to  see  how  the  facts  could  be 
shown  in  any  other  manner.    The  testimony  offered  would  not 
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alter,  vary,  or  contradict  the  contract  dedared  on ;  and  was  clear- 
ij  admissiSle  under  the  authority  of  White  r.  MUer,  22  Y t  880.  • 

The  testimony  was  admissible,  as  tending  to  show  a  want  of 
consideration.  1  Greenleaf  on  £▼.  884  §  248.  It  was  also  ad« 
missible  as  tending  to  show,  that  the  whole  amount  of  the  note  sued 
was  not  due.    Lewi$  v.  Grayy  1  Mass.  297. 

n.  The  county  court  also  erred  in  finding  that  defendants  did 
assume  and  promise,  and  in  rendering  judgment  for  plaintiff.  Be- 
cause, the  evidence  of  plaintiff  was  not  sufficient  for  that  purpose. 
By  the  terms  of  the  note,  the  plaintiff  should  have  aUeged  and 
proved  that  the  sum  of  money  specified  in  the  note  declared  on,  was 
legally  due  on  the  seven  promissory  notes  given  by  defendant.  Map 
goon,  to  Bell,  and  referred  to  in  the  condition  of  said  note  and  with- 
out proving  that  fact,  the  plaintiff  was  not  entitled  to  a  judgment. 

The  Supreme  Court  will  revise  and  correct  a  judgment  and 
finding  of  the  coun^  court,  if  the  case  shows  that  the  whole  of 
the  testimony  given  was  clearly  and  legally  insufficient  to  support 
such  a  finding  and  judgment    JSmersan  v.  Toung^  18  Yt  808. 

m.  The  first  count  in  plaintiff's  deckiration  is  defective,  as  it 
does  not  allege  that  the  sum  of  money  specified  in  the  note  de- 
clared on,  or  any  other  sum  of  monej  was  legally  due  on  the 
seven  promissory  notes  given  by  defendant,  Magoon,  to  Bell,  and 
referred  to  in  the  condition  of  the  note  sued.  It  was  necessary 
that  it  should  have  been  so  aUeged  and  provedy  in  order  to  entitle 
plaintiff  to  a  judgment 

The  plaintiff  did  not  set  forth  a  cause  of  acdon,  and  therefore 
no  presumption  can  be  made,  to  sustain  the  finding  of  the  court 

The  case  shows,  that  the  only  testimony  given  in  the  ^e  was 
<m  the  first  count,  which  is  defective,  and  the  recovery  of  course, 
was  had  on  the  defective  count,  therefore  judgment  should  have 
been  arrested.  Needham  v.  McAviegy  18  Yt  68.  Camp  v.  JSbr- 
far«<aZ^21Yt469. 

J.  W.  D.  Parker  for  plaintiff. 

The  offer  of  the  defendants  to  show  by  parol,  that  in  castbg 
interest,  by  mistake  from  a  wrong  time,  said  notes  were  made  too 
large,  was  but  to  add  to,  vary,  contradict,  explain,  or  show  mistake 
in  the  settlement  of  1842,  between  Bell  and  Magoon,  and  there^ 
fore  most  clearly  inadmissible. 

XXVI  84  / 
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The  same  rule  of  law  must  exclude  the  evidenoe  offered,  to 
prore  that  the  notes  made  to  said  Bell  were  agreed,  and  in- 
tended to  be  made  for  the  amount  agreed  on  in  the  writing  on  the 
opposite  side  of  the  same  paper.  The  authorities  are  strong  and 
uniform  on  this  point.  Bradley  v.  Andersariy  5  Yt  152.  J3r€ul' 
ley  y.  Bently,  8  Yt.  249.  Eeed  v.  Wood,  9  Yt  285.  luxat»  v. 
EUcins,  11  Yt.  609.  Raymmi  v.  EoherU,  2  Aik.  204.  Jone9  t. 
Webber,  1  D.  Chip.  215.  Brown  v.  Beehe^  1  D.  Chip.  227.  1 
Swift's  Dig.  180.    1  Greenleaf  on  Ev.  §  275,  276.    3  Wilson  275. 

As  to  the  motion  in  arrest.  The  issue  in  this  case  was  joined 
to  and  tried  by  the  court.  It  is  even  doubtful  whether  a  motion 
in  arrest  can  be  interposed,  at  all,  when  the  issue  is  formed,  on 
trial  bj  the  court,  as  in  Bli$i  v.  Arnold  et  aLj  8  Yt  252.  Lincoln 
V.  Blanchard,  17  Yt  467. 

If  any  count  in  the  declaration  of  several^  is  good  and  the  others 
defective,  and  a  general  finding  for  plaintiff,  as  in  this  case,  bj 
the  court,  on  motion  in  arrest,  the  court  ?nll  sustain  the  finding 
unless  it  in  some  way  i^pear.  which  it  certainly  does  not  in  the 
case  at  bar,  that  the  finding  was  on  the  defective  count  Wkiteamb 
V.  Wokott,  21  Yt  868.     Can^  v.  Barker  et  al^  21  Yt.  469, 

Where  all  the  counts  in  a  declaration  are  for  the  same  cause  of 
action,  but  some  of  them  are  defective,  and  a  general  verdict  is 
rendered  for  the  plaintiff,  the  verdict  may  be  applied  to  one  of  the 
good  counts.    Payson  v.  Whitcomby  15  Pick.  212. 

The  failure  to  oblige  the  performance  of  a  condition  precedent 
in  an  action  on  an  agreement,  is  cured  by  verdict  Bcafiey  v. 
Cflay^  4  Band.  846. 

The  opinion  of  the  court  was  delivered  by 

Bbdfield,  Ch.  J.  This  is  an  action  upon  a  note,  witk  a  oer* 
tain  condition  annexed,  in  substance,  that  if  the  amount  of  the  note 
is  not  legcdly  due,  upon  certain  other  notes  given-  by  defendant, 
Magoon,  to  Joseph  Bell,  upon  which  certam  payments  had  beea 
made,  this  note  is  not  to  be  paid,  otherwise  it  is  to  be  paid.  This 
condition  is  clearly  in  the  nature  of  a  defeasance,  or  condition  sub- 
sequent, and  for  the  benefit  of  the  makers  of  the  note,  and  where 
the  burden  of  proof  would  lie  upon  those,  for  whose  benefit  the 
condition  was  annexed.  And  how  is  this  to  be  made  out?  Tbe 
words  of  the  condition  are  ^  legally  due."  These  words  have  & 
determinate  signification,  firom  which  we  are  not  at  liberty  to  de* 
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part.  The  amoant  legally  due  upon  a  note  might,  ia  various 
modes,  be  affected  by  paixd  evidence,  or  by  showbg  fraud,  or  want 
of  consideration,  or  payments,  not  indorsed.  But  such  evidence 
ia  not  competent  to  show,  that  by  mistake  the  notes  were  origin- 
ally made  too  large.  Such  evidence  no  more  shows  a  failure,  or 
want  of  consideration,  than  when  a  note  is  given  for  one  sum,  as 
the  price  of  a  chattel  sold,  it  makes  out  such  a  result,  by  proving 
that  the  price  was  in  fact  agreed  to  be  less.  The  evidence,  in 
both  cases,  shows  the  contract  to  be  difierent,  from  that  expressed 
in  the  note.  Of  this  character  was  the  evidence  ofibred  by  the 
defendants.  That  the  interest  was  reckoned  from  one  time,  when 
it  should  have  been  from  another,  is  only  showing  a  mistake,  in 
the  note,  and  really  establishing  a  different  contract  And  it  has 
repeatedly  been  decided,  by  this  court,  that  such  evidence  is  not 
competent,  to  defeat  a  note,  at  law.  Such  evidence  had  no  tend- 
ency to  show  the  amount  ^legally  due  "  upon  these  notes,  and  was 
therefore  propei;ly  rejected. 

If  the  contract,  in  connection  with  the  notes,  showed  the  mistake 
clearly,  without  the  necessity  uf  the  resort  to  parol  evidence,  the 
defense  might  probably  be  received.  But  we  do  not  understand, 
that  this  appears  from  the  contract,  in  connection  with  the  notes. 
For  something  else  might  have  been  included  in  the  notes,  not 
specified  in  the  contract,  or  the  parties  might  have  modified  the 
written  contract,  at  the  time  of  executing  the  notes. 

This  point  virtually  disposes  of  the  whole  case.     For  if  the 

harden  of  proof  is,  upon  the  defendants  under  this  condition,  then 

the  count  to  which  the  proof  seems  to  have  been  applicable,  was 

sufficient    We  could  not  here  allow  any  presumption,  that  the 

-verdict  was  taken  upon  the  other  counts,  inasmuch  as  from  the 

whole  case,  it  appears  the  evidence  was  solely  applicable  to  this 

count    In  cases  where  nothing  appears  to  show  upon  which  count 

a  verdict  is  taken,  and  some  of  the  counts  are  good,  and  some  bad, 

we  now  allow  the  same  presumption,  in  favor  of  the  proceedings, 

which  we  do  in  favor  of  all  other  proceedings  of  this  character, 

and  which  was  always  allowed  even  in  criminal  proceedings,  that 

it  is  more  likely  that  the  verdict  was  taken  upon  the  good  counts, 

than  upon  the  bad  ones.     WkUeomh  v.  Wtdcatt,  21  Yt  368,  and 

other  cases  cited  in  argument 

Judgment  affirmed. 
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The  Town  of  Stowe  v.  The  Towk  of  Bbookfisld. 
PoMfwrf.     Order  cf  T^maval^iU^MijSfe, 

An  order  of  ramoval  of  a  {Mmpor,  notified  to  the  toini,  to  which  the  order  is  made 
within  thirty  dayi,  aooording  to  the  ststnte,  cooclasiTely  fizee  the  settlement  of 
the  pauper,  nnlees  appealed  from. 

It  is  the  same  9m  anj  other  judgment,  as  to  its  conolnsiTeneesy  when  tiie  order  is 
regnlariy  made,  and  notice  properly  senred  upon  the  advexiaiy  town. 

An  order  of  remofal  regnlariy  made,  and  properly  ser?ed  upon  the  lienuu^ 
town,  and  nnappealed  from,  is  concInsiTe  of  the  settlement  of  the  pauper  at  its 
date,  and  to  ohange  the  settlement  hy  residence,  that  which  is  sabsequent,  ia 
point  of  time  to  the  order  can  only  be  taken  into  the  account. 
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This  was  an  appeal  from  an  order  of  iremoTal  of  one  Barney 
Smalley,  with  his  wife  and  fGunily  fix>m  said  Stowe,  to  said  Brook- 
field,  made  by  two  justices  of  Stowe,  on  the  11th  day  of  March, 
A.  D.  1853. 

Plea,  that  the  paupers  were  nndnly  removed,  because  their  last 
settlement  was  not  in  said  Brookfield,  and  trial  by  the  court 

It  appeared  on  trial,  that  the  paupers  sometime  in  1842,  then 
having  a  settlement  in  the  town  of  Brookfield  aforesaid,  moved 
from  said  Broohfield,  into  the  said  town  of  Stowe  and  there  resided 
for  more  than  seven  years  continuously,  without  becoming  charge- 
able to  either  of  said  towns,  and  during  all  that  time  supported 
and  maintained  themselves  and  did  not  become  chargeable,  until 
about  the  time  the  said  order,  in  1853,  was  made,  otherwise  than 
by  the  expense  the  town  of  Stowe  may  have  incurred  in  making 
a  certain  order  of  removal  in  1848* 

It  also  appeared,  that  on  the  16th  day  of  September,  A.  D. 
1848,  an  order  for  the  removal  of  said  paupers,  from  said  Stowe 
to  said  Brookfield,  on  the  ground  that  said  paupers  were  likely  to 
become  chargeable,  was  made  by  two  justices  of  Stowe ;  a  copy 
of  which  order  certified  by  the  justices  making  it,  it  was  admitted 
on  the  trial,  was  delivered  by  the  town  of  Stowe,  by  one  of  the 
citizens  of  said  Stowe  to  the  overseer  of  the  poor  of  said  Brook- 
fiield.  Whether  such  citizen  had  any  special  authority  firom  either 
of  said  justices  to  deliver  the  same  was  not  shown,  but  no  question 
as  to  such  authority  was  made  on  triaL  It  appeared,  that  this 
copy  was  thus  delivered  within  the  thirty  days  from  the  date  of 
the  said  order;  that  the  paupers  were  not  removed  under  this 
order,  nor  was  there  any  appeal  taken  from  the  same. 

The  County  Court,  June  Term,  1853, — Peck,  J.,  presiding,— 
oa  the  facts,  decided  as  matter  of  law,  that  the  paupers  were  duly 
removed. 

Exceptions  by  defendants. 

Peek  4*  Colby  for  defendants. 

We  submit  that  the  paupers  have  acquired  a  settlement  in  Stowe, 
under  the  8ih  artideof  the  Act  of  1817,  (Comp.  Stat  126,)  which 
provides,  that  if  '<  any  person  having  a  settlement  in  any  town  in 
**■  this  state  and  of  full  age,  who  shall  hereafter  reside  in  any  other 
^  town  for  the  term  of  seven  years,  and  during  said  term  shall 
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^  maintain  himself  and  family  and  not  become  duffgeableto  ehlier 
^  of  said  towns,  shall  gain  a  settlement  in  the  town  in  which  he 
^'may  so  reside." 

The  case  shows,  that  the  paupers  had  a  settlement  in  BrookfiddL 
That  he  removed  to  Stowe  and  there  resided  for  more  than  seven 
years  with  his  family  mthout  becoming  ckargetiNe  to  either  of  said 
toons.  This  fixes  the  settlement  in  Stowe,  unless  the  order  of  re- 
moval made  in  1848,  is  to  be  regarded  as  interraptmg  the  resi- 
dence. That  order  was  made  on  the  gronnd  that  the  paupers 
were  likefy  to  become  chargeable,  and  just  before  the  seven  yean 
had  expired,  but  was  never  executed.  These  facts  show,  beyond 
all  question,  that  the  order  was  made,  not  on  the  ground  (^  any 
apprehension  that  the  paupers  would  soon  become  chargeable  in 
fiEict,  but  with  the  view  of  preventing  their  residence  ripening  into 
a  settlement  Can  it  have  that  effect  ?  An  order  vnappealed 
from  is  conclusive  upon  the  towns  as  to  all  facts  found  by  the  oiv 
der,  as  they  existed  at  the  time  the  order  was  made. 

In  this  case,  the  order  finds  that  the  paupers'  settlement  was  in 
Brookfield,  and  lliat  they  were  Kkely  to  become  chargeable.  The 
settlement  at  the  time  the  order  was  made  was  in  Brookfield ;  bat 
the  paupers  were  acquiring  by  residence  a  settlement  in  Stowe. 
The  order  did  not  affect  that  residence.  They  continued  to  reside 
in  that  town  until  the  seven  years  had  expired,  supporting  them- 
selves. A  removal  in  fact,  whether  under  the  order,  or  for  other 
reasons  would  of  course  have  interrupted  the  residence.  So  if 
the  order  had  found  that  the  paupers  had  become  diargeaUe,  that 
would  have  prevented  the  residence  conferring  a  settiem^it. 

The  statute  does  not  provide  that  if  ^e  paupers  are  poor  and 
Ukelf/  to  become  chargeable,  a  seven  years  residence  shall  not  give 
a  settlement  The  statute,  in  this  particular,  does  not  distinguish  be- 
tween the  rich  and  poor.  No  matter  how  rich  or  poor  a  man  is,  if  ha 
resides  seven  years  in  a  town  without  becoming  chargeable,  and 
supports  himself  and  family,  he  gains  a  settlement  How  then  on 
principle  can  an  order  of  removal  based  on  the  ftct  that  a  person 
is  likely  to  become  chargeable  affect  the  residence? 

The  act  of  1817,  also  provides  that  if  a  person  holds  for  two 
years  certain  offices  in  a  town,  that,  shall  confer  a  settlement. 
Would  an  order  like  the  one  in  the  present  case  made  whfle  an. 
individual  was  holding  such  office  prevent  his  obtaining  a  settle- 
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ment  under  tbis  provision  of  the  statute  ?  This  would  hardly  he 
daixaed,  and  yet  it  is  difficult  to  see  whj  its  effects  should  not  be 
as  potent  in  one  case  as  in  the  other.  ScHem  y.  Andaver,  8  Mass. 
436.  Sex  y.  hihabiiafas  of  FOloughhy,  1  Term  709.  Berkeley  y. 
TauntoHy  19  Pidc  480.     Standish  y.  Gray,  6  Sheplej  92. 

All  that  is  necessary  to  gain  a  legal  settlement,  by  seven  years 
residence,  is,  that  the  pauper  should  have  his  permanent  domidl 
for  seven  consecutive  years,  in  the  second  town  and  keep  himself 
and  family  from  becoming  chargeable  to  either  town.  Tunlrxdge 
T.  Narvnchy  17  Vt.  493. 

Geo.  WiOnns  for  plaintiff. 

The  only  question  made  or  presented  by  the  bill  of  exceptions, 
in  this  case,  is  as  to  the  effect  of  the  order  of  removal  made  in 
September,  1848,  which  was  duly  served,  and  firom  which  no  ap- 
peal was  taken  by  the  town  of  Brookfield. 

I.  It  is  insisted,  that  the  effect  of  that  order,  made,  served,  and 
nnappealed  from  as  it  was,  not  only  fixed  the  settlement  of  the 
pauper,  Smalley,  m  the  town  of  Brookfield,  at  the  time  it  was  made 
beyond  all  further  dispute  and  litigation,  but  suspended  the  effect 
of  the  continued  residence  in  the  town  of  Stowe,  for  the  purpose 
of  acquiring  a  settlement  therein,  for  such  a  length  of  time  at  least, 
as  was  given  to  that  town  by  law,  to  notify  the  adverse  party  of 
its  proceedings. 

That  an  order  of  removal,  properly  served  and  unappealed  fSrom, 
fixes  the  settlement  of  the  pauper  in  the  town  to  which  the  order 
is  made  just  as  conclusively  as  an  express  adjudication  on  the  sub- 
ject, is  a  proposition  so  well  settled,  that  authorities  are  not  re- 
quired to  support  it  Marshfield  v.  Calais,  16  Vt,  698.  -Srotn- 
trte  y.  We$tford,  17  Vt  141. 

If  the  doctrine,  insisted  upon  by  the  defendants,  be  correct,  then 
in  no  case  can  an  order  of  removal  amount  to  any  tiling  when  the 
pauper  has  not  become  chargeable,  unless  an  actual  removal  is 
made  within  seven  years  from  the  commencement  of  the  residence. 

But  we  insist,  that  when  the  order  of  removal  was  made,  the 
effect  of  the  pauper's  residence  for  the  purpose  of  acquiring  a  set- 
tlement in  the  town  of  Stowe,  was  superseded,  at  least,  for  the 
length  of  time  within  which  a  certified  copy  must  be  delivered  to 
the  overseer  of  the  town  of  Brookfield.    And  that  the  effect  of 
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the  residence  being  interrnpted,  no  matter  for  how  short  a  time,  a 
residence  of  seven  years  after  such  interruption  would  be  required 
to  gain  a  residence  in  the  town  of  Stowe.  Had  the  pauper  been 
actually  removed  to  the  town  of  Brookfield,  though  he  had  return- 
ed to  Stowe,  the  next  hour,  it  would  be  at  once  admitted,  that  this 
would  be  such  an  interruption  of  the  residence  as  would  prevent 
the  paupers  acquiring  a  settlement  in  Stowe.  Hex  v.  Inhdbitanis 
of  Kendworthy  2  Yes.  598.  Rex  v.  Lund,  18  Law  Journal,  cited 
in  7  Harrison's  Digest  1154. 

n.  The  case  finds,  that  the  pauper  did  actually  become  chaxge- 
able  to  the  town  of  Stowe,  before  he  had  resided]  there  seven 
years. 

To  prevent  his  acquiring  a  settlement  in  the  town  so  as  to  fix 
it  with  the  liability  of  bearing  the  burden  of  their  relief  which 
the  adjudication  of  the  justices  determined  he  was  likely  to  need 
at  some  future  time,  the  town  of  Stowe  was  under  the  necessity 
of  subjecting  itself  to  the  expense  and  charge  of  procuring  an  or^ 
der  of  removal  to  the  place  of  his  legal  settlement ;  and  by  put- 
ting the  town  to  this  necessary  expense,  the  pauper  became  cbaige- 
able,  or  the  subject  of  expense  and  charge. 

The  opinion  of  the  court  was  delivered  by 

BxDFiBLD,  Ch.  J.  It  has  always  been  considered  that  an  order 
of  removal  notified  to  the  town,  to  which  the  order  is  made,  with- 
in thirty  days,  according  to  the  statute,  conclusively  fixed  the  set- 
tlement of  the  pauper^  unless  appealed  from.  It  is  the  same  as 
any  other  judgment,  as  to  its  conclosiveness ;  and  in  addition  to  the 
force  of  other  judgments  inter  partes,  it  has  the  effect  of  a  judg- 
ment in  rem,  as  to  the  settlement  of  the  pauper,  as  to  other  towns, 
in  the  state.  And  as  to  the  parties  certainly,  it  would  not  be  com- 
petent to  defeat  its  effect,  by  showing  fraud  even  in  its  proeore- 
ment  And  I  have  not  been  able  to  find  any  case,  where  its 
binding  effect,  in  regard  to  settling  the  question  of  the  pauperis 
legal  settlement  has  been  made  to  depend,  at  all,  upon  the  actual 
removal  of  the  pauper.  For  some  purposes  this  is  made  india- 
pensible  to  the  full  effect  of  the  ad)udication,  as  for  instance  ena- 
bling the  town  making  the  order,  to  recover  expenses,  incurred  in 
support  of  such  pauper  while  unable  to  be  removed.  But  lor 
general  purposes  the  order  itself,  if  regularly  made,  and  notice  is 
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properly  served,  upon  the  adTersary  towo,  and  no  appeal  is  taken, 
is  oonclnsiye.  Donei  v.  Mcmeheiter,  8  Yt  870.  Supert  t.  Simd* 
giOe^  10  Yt  278.    Fairfield  y.  SL  Allans^  Brajtcm  176. 

Where  the  copy  of  the  order  of  removal  is  propeiiy  served  up- 
on the  adversary  town,  according  to  the  requisitions  of  the  statntOi 
the  appeal  mutt  be  taken  to  the  next  term  of  the  county  conrt| 
and  if  not  so  taken  the  a^judicatbn  has  been  held  to  have  became 
so&r  conclusive,  as  to  preclude  any  appeal  from  the  actual  remov* 
aL  While  if  no  such  copy  of  the  order  shall  have  been  seasonably 
served,  upon  the  adversary  town,  an  appeal  may  be  taken,  when- 
ever it  is  served,  or  when  the  actual  removal  is  made,  if  that  ia 
the  first  opportunity  which  they  have  had  to  appeaL  Donei  v. 
£«e^an4  16  Yt  419.  MctrAfiMr.CMaiiyid.b^%.  Braintnev. 
Westfordj  17  Yt  141.    Landgrave  v.  Pawlety  18  Yt  82ft. 

From  all  which,  we  conclude,  the  proceedings  in  this  case  must 
be  regarded  as  conclusive  of  the  settlement  of  the  paupers  at  its 
date  irrespective  of  the  anterior  facts  in  the  case,  and  that  to 
change  the  settlement^  by  residence,  that  must  be  taken  into  the 
account  only,  which  is  subsequent  to  the  order,  in  point  of  time. 

Judgment  aflbmed. 
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Nathaniel  West  v.  Gbobqe  B.  Holmes. 
Wager.    Money  hit  hy  wager ^  Sfc* 

Honey  lost  npon  a  wager,  does  cot  come  ▼ithin  tbe  12tfa  section  of  chap.  110, 
Comp.  Stat,  as  to  money  being  lost  at  a  **  game  or  sport*' 

But  all  wagen  are  held  illegal  in  ibie  state;  and  the  party  making  the  wager,  and 
depositing  the  money  in  the  hands  of  a  stake-holder,  may,  by  demanding  it 
back,  at  any  time  before  it  is  paid  over  to  the  winner  by  his  assent,  entitle  him- 
self to  recover  the  money. 

if  the  money  is  paid  over  to  the  winner,  by  the  consent,  express  or  nnplied,  of  the 
loser,  he  cannot  recover  it  back. 
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If  the  stake-holder  pays  the  moatj  orer  to  the  winner,  after  the  other  partj  hu 
demanded  it  of  hinif  the  stalce-holder  will  be  liable  for  the  same,  or  the  loser 
may  pursue  the  money  into  the  winner's  hands,  or  into  the  hands  of  any  other 
pfinon  to  whom  h  eomes. 

Assumpsit  for  money  had  and  reoeiyedi 
Plea,  the  general  issae,  and  trial  bj  the  court. 
On  the  trial,  the  plaintjfT  read  in  evidence  the  statement  of  one 
Joseph  WooUey,  from  which  it  appeared  that  the  defendant,  G«a 
R.  Hohnes,  of  Stanstead,  in  Canada,  came  to  said  Wooney's 
house,  at  Derby  Line,  and  enquired  of  said  WooUey,  if  he  got 
what  he,  Woolley  had  toid  him  he  did,  for  three  horses  that  said 
Woolley  had  sold  in  Boston;  that  Woolley  told  him  that  he  did 4 
that  defendant  then  asked  Woolley  if  there  was  any  jcondidon  to  the 
trade,  and  was  told  thait  there  was  none.  That  defendant  then 
told  Woolley,  that  he  had  made  a  bet  with  the  plainti£^  or  waa 
about  to  msike  one.  That  said  Woolley  publicly  stated  in  the  vil- 
lage of  Derby  Line  a  number  of  times  previous  to  this,  that  he 
received  $500,  for  said  hones ;  that  the  defendant  stopped  but  a 
few  moments  at  said  Woolley's  house,  and  that  the  stage  was  wait- 
ing for  him,  and  he  was  going  to  Montreal. 

The  written  statement  of  one  N.  T.  Sheafe,  was  also  read  in 
evidence  by  the  pkintiiF,  and  was  as  follows  5  **  On  the  22d  day  of 
^  June,  1862,  Mr.  Katbaniel  West  placed  in  my  hands,  as  I  sup- 
« posed  at  the  time,  twen^-five  dollars,  and  Mr.  George  R. 
"  Hohnes  the  sum  of  fifty  dollars,  saying  they  had  made  a  bet, 
«the  terms  of  which  I  noted  in  writing  at  the  time,  as  follows : 
**  Holmes  bet  that  Joseph  Woolley  did  get  five  hundred  dollars  for 
"the  two  gray  horses  and  the  Defiance  mare,  (meaning  the  three 
«  horses  sold  by  said  Woolley  in  Boston,  a  short  time  before,)  and 
•West  bet  that  he  did  not  get  $500  for  them;  Mr.  Wool- 
•*  ley's  oath  to  decide  the  matter.     Borne  little  time  after  Mr. 

*  Woolley  appeared  before  me,  as  notaJy  public,  and  made  oaA 
"  that  he  did  get  unconditionally,  the  sum  of  $600,  for  said 
**  animals.  I  on  the  same  day  exhibited  to  said  West  the  affida- 
*vit  of  said  Woolley,  and  told  him  I  supposed  by  the  conditions 
*«  upon  whidi  the  money  was  placed  in  my  hands,  it  belonged  to 
"Mr.  Holmes.    Mr.  West  desired  me  not  to  pay  the  money  over 

*  to  Hohnes  withbut  his  being  present,  saying  H<^e8  had  bet  un- 
''feirly,  and  he,  West,  wanted  to  demand  the  money  back*    I 
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^  said  to  him,  that  Hohnes  was  near  by,  to  come  with  me  and  be 
<^  present  I  then  paid  over  the  money  to  said  Holmes,  and  West, 
^  immediately  demanded  the  same  back  of  Holmes ;  Hohnes  de- 
^elined  paying  it  back.  The  bet  was  made  in  the  post-office  ai 
^  Derby  Line.  It  afterwards  appeared  that  West  had  handed  me 
^only  $15,  and  at  the  time  I  paid  the  money  over  to  HohneSy  I 
^  at  the  request  of  West  added  $10  of  my  own  money,  which 
^  West  has  since  repaid  to  me.  I  did  not  count  the  money  at  the 
^time  West  handed  it  to  me,  but  laid  it  aside  by  itself;  the 
^next  day  West  asked  me  if  he  had  not  made  a  mistake,  and  np- 
^  on  counting  the  money!  found  that  he  had.  West  said  he  sup- 
^posed  he  had  made  a  mistake,  because  he  had  $10  more  in  his 
^wallet  than  he  ought  to  have.** 

It  was  admitted  by  the  defendant,  that  this  suit  was  broa|j^ 
within  thirty  days  after  the  money  was  paid  over  by  the  said 
Sheafe  to  the  defendant,  as  stated  by  said  Sheafe. 

The  County  Court,  June  Term,  1858^ — Poland,  J.,  presiding, 
^-fonnd  the  facts  aa  above  set  fcnrth,  and  upon  said  fisusts,  rendered 
judgment  for  the  defendant* 

Exceptions  by  plaintifil 

/.  JL  JSdwardi  and  Peek^  Colby  for  plaintiff. 

L  Contracts  of  wager  are  treated  as  invalid  when  they  contra* 
vene  any  rule  of  public  policy,  or  any  prohibition  of  statute  law. 
2  Smith's  Leading  Cases  260. 

The  wager  in  question  comes  within  the  spirit,  if  not  the  letter 
of  section  12  of  chap.  110,  of  the  Compiled  Statutes,  and  ia  there- 
fore void. 

Wh^i  a  contract  of  wager  is  void,  the  money  may  be  recover* 
ed  of  the  stake-holder  before  paid  over,  if  notice  be  given,  al- 
though the  stake*holder  is  not  liable  if  he  pay  over  the  money  be- 
fore notice.  The  owner  does  not  then  lose  his  remedy,  he  may 
recover  the  whole  sum  from  the  winner.  2  Smith's  Leading  Cases 
26L    SPenn.  R.  495. 

The  courts  of  New  Hampshire,  have  held  that  a  wager,  on  a 
subject  in  which  the  parties  have  no  interest,  is  not  a  valid  con- 
tract   8  N.  Hamp.  152.  6  N.  Hamp.  104. 

All  wagers  in  the  state  of  Maine  are  void.    15  Maine  288. 

The  court,  in  the  case  of  Chllamer  v.  J)ay^  2  Yt,  144,  seem 
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to  regard  a  wager,  upon  an  indifferent  matter  eren,  as  against 
sound  policy. 

A  wager  contrary  to  tbe  principles  of  sound  policy  is  Toid  equal- 
ly as  if  it  contravened  a  positive  law.    7  Johns.  434 

IL  It  sufficiently  appears  from  Sheafe's  statement,  that  West 
did  not  intend  Holmes  should  have  the  money. 

From  Sheafe's  statement^  it  cannot  be  said  that  themcmey  was 
paid  over  to  Hohnes  by  Wesf  s  approbation  and  consent. 

Probably  Sheafe  and  West  both  supposed,  that  Sheafe  was  bound 
to  pay  over  the  money  by  law,  though  against  the  approbation 
and  consent  of  West 

The  money  is  therefore  recoverable  back  on  general  principles, 
and  without  the  aid  of  the  statute. 

Sheafe  had  informed  West,  that  he  must  pay  over  the  money, 
and  West  might  well  suppose  it  would  do  no  good  to  make  a  de- 
mand on  Sheafe. 

When  one  is  assured  that  a  demand  will  avail  nothing,  he  is  ex- 
cused from  making  it. 

The  winner  gets  no  title  till  the  money  has  been  paid  over  with 
the  ttnrevoked  €u$erU  of  the  loser.     TarUUm  v.  Baker^  18  Yu  9. 

In  this  case,  the  plaintiff  did  rucind  by  giving  notice  to  the 
stake-holder  that  he  wished  to  recall  the  money,  and  by  the  de- 
mand which  accompanied  the  payment. 

H.  F.  Prentiu  for  defendant 

L  The  plaintiff  is  not  entitied  to  recover  under  the  statute,  be- 
cause the  money  was  not  won  at  any  game  or  sport,  or  on  any 
horse  race,  n<Mr  is  a  wager  of  this  kind  an  offense  agalost  the 
statute. 

n.  The  doctrine  of  the  law  in  matters  of  this  kind  is,  that  the 
courts  will  assist  neither  party ;  they  will  not  assist  the  winner  to 
recover  of  the  loser,  nor  the  loser  to  recover  back  of  the  winner, 
after  he  has  voluntarily  paid  the  wager.  The  rule  is,  Jieri  non 
debeif  $ed factum  vaUi.  Bawsan  v.  ffaneoek,  8  Term  575.  Fbfi- 
djfck  ei  al.  v.  Hevnit^l  East  98.  McOuUum  v.  Churlajf,  8  Johns. 
147.     Taie$  v.  Foa^  12  Johns.  1. 

At  common  law  where  money  is  deposited  in  the  bauds  of  a 
stake-holder  upon  an  illegal  wager,  it  cannot  be  recovered  back 
after  the  event  be  decided  and  the  money  is  paid  over ;  and  upoa 
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a  legal  wager  it  cannot  be  recovered  back  after  the  event  is  d^ 
cided. 

Cases  above  cited  and  Chitty  on  Contracts  198,  and  notes.  Tar^ 
kton  V.  Baker,  18  Vt  14. 

It  is  a  contract  which,  as  long  as  it  remains  exeeutoiyj  maj  be 
rescinded ;  but  after  it  is  executed,  the  money  cannot  be  recover- 
ed back.  Like  a  debt  of  hanar^  whicb  a  party  is  not  UgaUy  boond 
to  pay,  still  if  he  pays  it,  he  shall  not  recover  back  the  money ; 
and  like  the  sale  of  spiritous  liquors  in  violation  of  the  provisions 
of  the  statute,  the  court  will  not  enforce  the  claim,  nor  on  the 
other  hand  will  they  relieve  from  the  payment  when  it  has  been 
made.    Ball  v.  GUheH,  12  Metcalf  397. 

In  this  case  the  wager  was  not  in  violation  of  the  statute  or 
common  law ;  neither  against  public  policy  or  good  morals ;  and 
the  money  was  paid  into  the  hands  of  the  defendant  by  the  stak^ 
holder,  with  the  assent  of  the  plaintiff 

Under  these  circumstances  there  is  no  dietum  of  law  or  ethics, 
which  requires  of  the  defendant  to  refund  the  money. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  Ch.  J.  I.  We  could  scarcely  regard  money  lost 
upon  a  wager,  as  coming  withia  the  sec  12  chapter  110  of  the 
Compiled  Statutes,  as  being  lost  at  a'* game  oc  sport"  We 
suppose  this  refers  to  gaming  only,  and  that  the  word  sport  is  ad- 
ded to  game,  so  as  to  show  that  game  was  iotended  to  be  used 
in  its  utmost  extension.  Still  we  think  it  was  only  intend- 
ed to  include  money  lost  at  some  game  or  play,  either  of  skill 
or  chance.  This  is  the  view  taken  of  the  penal  portion  of  the 
statute  in  CoUamer  v.  Day,  2  Yt.  144,  and  we  do  not  well  see 
how  any  other  construction  can  fairly  be  put  upon  the  remedial 
portion  of  the  statute. 

n.  In  this  state  all  wagers  are  held  lUegaL  GoUamer  v.  Day* 
And  the  law,  in  regard  to  such  wagers,  is  very  well  settled.  The 
couidlil  do  not  differ  essentially  in  regard  to  it  The  party 
making  such  a  wager,  and  depositing  the  wager  in  the  hands  of  a 
stake-holder,  may,  by  demanding  it  back,  at  any  time  before  it  is 
paid  over  to  the  winner,  by  his  express  or  implied  assent,  entitle 
himself  to  recover  the  money  or  other  thing.  Tarleton  v.  Baker, 
18  Yt  9,  and  cases  cited  by  Rotce,  Ch.  J. 
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Applying  this  rule  to  the  preaent  case,  it  seems  to  us  that  this 
money  was  paid  over  to  defendant,  by  the  stake-holder,  by  the 
consent  of  the  plaintiff.  It  was  done  in  his  presence,  without  any 
objection,  and  when  he  knew  that  the  parties  were  together  for 
the  express  purpose  of  paying  over  the  money. 

It  is  true  plaintifif  did  not  intend  to  lose  his  right  to  recover  the 
money,  or]to  have  defendant  keep  it,  or  suppose  he  was  to  keep  it, 
but  still  he  must  have  intended  to  have  the  money  paid  over  to  defend* 
ant,  and  then  immediately  to  demand  it  of  him,  supposing  doubtless, 
that  this  would  be  sufficient  to  enable  him  to  recover  it  of  defendant. 
But  his  misapprehension  in  regard  to  the  law,  makes  no  difference, 
in  regard  to  the  plaintiff's  rights.  Having  consented  to  have  the 
money  paid  over,  it  makes  no  difference  whether  he  demanded  it 
in  one  minute,  or  one  day,  or  thirty,  as  it  seems  to  us.  The  con- 
sent to  its  being  paid  to  defendant  gives  him  tlie  right  to  retafn 
it,  as  the  court  will  not  interfere,  afler  the  illegal  wager  is  con- 
summated. 

If  plaintiff  had  demanded  the  money  of  the  stake-holder,  and 
he  had  subsequently  paid  it  over  to  defendant,  he  would  still  be 
liable  to  an  action  at  the  plaintiff's  suit,  or  the  plaintiff  might,  if 
he  so  elected,  pursue  the  money  into  defendant's  hands,  or  those  of 
any  other;  to  whom  it  comes.  But  upon  the  proof,  in  the  present 
case,  it  would  certainly  be  undesirable  to  say,  the  plaintiff  might 
sue  the  stake-holder,  for  paying  over  the  money  against  the  con- 
sent of  the  plaintiff. 

Judgment  affirmed. 
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Gbobgs  R.  Holkes  9.  Thb  Ebtatb  of  Habbubt  N.  Holmes. 
Probate  CowL    Appeal^  S^e. 

At  the  law  now  stands  the  Supreme  Court  hiTe  no  general  jurisdiction,  in  piobate 
matters,  to  rehear  and  detennine  them,  upon  their  merits. 

Power  to  rerise  questions  resting  in  discretion,  which  ha^e  been  psssed  npon  bj 
the  probate  court,  by  our  present  statute  is  conferred  upon  the  county  eowt, 
which,  in  this  respect,  is  but  a  higher  court  of  probate. 

The  remoTSl  of  an  administrator,  for  any  cause,  within  the  jurisdietioB  of  tha 
probate  court,  and  which  is,  by  law,  a  sufficient  ground  of  removal,  is,  by  tha 
.  statute,  .and  upon  general  principles,  a  matter  of  discretion  merely,  and  as  such 
cannot  be  rcTised  by  this  court. 

In  probate  matters  the  Supreme  Court  sit  merely  as>  court  of  enrar,  the  same  aa 
in  cases  at  common  law. 

Appeal  from  a  decree  of  the  probate  court,  for  the  district  of 
Orleans,  removing  Greorge  B.  Holmes,  the  plaintiff,  administrator 
of  the  estate  of  Harriet  N.  Holmes. 

On  the  trial  the  following  facts  were  conceded,  viz :  That  the 
said  George  B.  Holmes  was  the  husband  of  the  said  Harriet  N. 
Holmes ;  and  that  thej  were  married  at  Derby,  in  the  county  of 
Orleans,  in  September,  A.  D.  1845,  and  resided  in  Derby  till  the 
death  of  Mrs.  Hohnes,  in  June,  1846,  that  she  died  without  issue. 
The  father  of  Mrs.  Holmes  deceased  before  her  marriage,  but  her 
mother  and  several  brothers  and  sisters  were  living  at  the  time  of 
her  decease  and  are  stiU  living.  At  the  time  of  Uie  marriage  ctf 
said  George  R.  and  Harriet  N.  Holmes,  Mrs.  Holmes  held  several 
notes  payable  to  her,  which  were  not  paid  during  coverture,  and 
are  still  unpaid,  and  she  left  no  other  estate  except  said  notes.  That 
at  the  time  of  the  appointment  of  the  saidGeo.  R.  Holmes  as  admin- 
istrator, on  the  estate  of  his  wife,  he  resided  in  Stanstead  in  Canada, 
and  has  ever  since  resided  there. 

That  the  mother,  brothers  and  sisters  of  Mrs.  Holmes  reside  in 
Derby. 

The  County  Court,  June  Term,  1853, — Poland,  J.,  presid- 
ing,— adjudged  that  the  said  Geo.  B.  Holmes  was  properly  re- 
moved as  administrator  by  the  probate  court,  and  ordered  the 
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decree,  removiog  him  as-  such  admiDistratori  to  be  affirmed  and 
certified  back  to  tbe  probate  oourt,  &c. 
EzoeptioDB  by  plaintiff. 

H.  F.  Ptemiiu  for  pluntil!^ 

The  ground  assigned  by  the  probate  court  for  the  removal  of 
plaintiff  as  administrator,  is,  that  at  the  time  of  his  appomtment 
he  resided,  and  still  continues  to  reside,  out  of  the  state,  and  that 
he  was  not  the  next  of  kin  to  said  deceased,  nor  a  creditor  to  said 
estate ;  therefore  the  appointment  of  said  Hoknes,  as  administrator 
was  contrary  to  the  statute,  and  for  this  reason  he  was  removed* 

1st  The  statute  does  not  require  of  a  person,  in  order  to  make 
him  eligiUe  to  the  appointment  of  administrator,  that  he  shall  be 
a  resident  of  the  state,  nor  does  it  require  that  he  shall  be  the  next 
of  kin,  or  a  creditor.  In  certain  cases  it  gives  the  preference  to 
the  next  of  kin,  or  to  some  one  of  the  creditors ;  and  in  other  cases, 
or  under  other  circumstances,  the  probate  court  may  appoint  wh<»n 
it  pleases,  without  regard  to  kin  or  creditors.   Comp.  Stat  386  §  4. 

The  intestate  died  in  June,  1846,  and  letters  of  administration  did 
not  issue  till  the  oth  of  February,  1853 ;  and  it  does  not  appear 
that  there  was  any  application  for  administration,  tiU  the  appellant 
was  appointed ;  and  he  was  the  ^  such  other  persons  as  the  probate 
court  judged  proper  to  appoint**     Comp.  Stat  336  §  4. 

It  is  true  that  by  of  Chap.  50  §  13,  of  the  Comp.  Stat  as  amend* 
ed  by  the  act  of  1852,  (Na  20, 16,)  if  any  executor  or  admin- 
istrator, shall  reside  out  of  this  state,  &c^  the  probate  oourt  may, 
in  its  discretion,  order  such  executor  or  administrator  to  be  re- 
moved. 

That  diicreHonj  however,  must  be  exercised  in  accordance  with 
law;  and  if  the  probate  court,  in  the  use  of  that  discretion,  have 
gone  contrary  to  established  principles,  this  court,  sitting  as  a  pro* 
bate  court  in  this  case,  will  revise  that  discretion  and  correct  the 
order. 

Now  all  the  causes  assigned  by  the  probate  court  for  the  removal 
of  the  plaintiff  as  administrator,  were  known  to  the  court  at  the 
time  of  his  appointment,  and  I  may  add,  without  impertinence, 
were  fuUy  discussed  before  his  Honor ;  -and  there  was  an  a^judi* 
cation  of  this  question  by  the  probate  court,  from  which  there  was 
no  appeal,  and  it  became  amatter  of  record,  that  this  plaintiff  was 
zxvi  85 
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the  proper  person  to  administer  upon  this  estate.  There  was, 
therefore,  great  impropriety  in  the  removal.  Latorence  v.  JSngki" 
hy,  24  Vt  42. 

In  the  language  of  Judge  Williams,  in  a  case  somewhat  similar 
to  this,  (  Wiley  v.  Bratnard,  11  Vt  113,)  <*it  would  be  highlj  m- 
consistent  for  a  court  of  probate,  at  one  sitting,  to  grant  letters  of 
administration  or  letters  testamentary,  and  at  another  to  vacate 
them  for  reasons  which  existed  and  were  known  to  them  when 
such  letters  were  granted.'' 

The  appointment  was  not  contrary  to  law,  and  therefore  the 
reason  for  the  removal  is  unsubstantial  and  the  order  should  be 
vacated. 

2d.  There  are,  however,  very  potent  reasons  why  this  plaintiff 
is  the  proper  and  legitimate  adminstrator  on  his  wife's  estate. 

1st.  He  is  supposed  to  be  better  acquainted  with  her  affairs  than 
any  other  person,  and  therefore  more  competent  to  administer  up- 
on them.  By  statute  you  give  the  right  of  administration  on  the  hua- 
band's  estate  first  to  the  wife.  If  there  be  any  reason  for  this  rule, 
how  much  more  powerful  and  substantial  must  be  the  reasons  why 
the  husband  should  administer  on  the  wife's  estate.  The  duties 
and  labors  of  administration  are  not  such  as  come  within  the  or- 
dinary and  legitimate  sphere  of  females,  but  are  peculiar  to  the 
business  and  habits  of  men.  It  is  virtually  an  instdt  to  the  dignity 
and  capacity  of  man  to  say,  that  tlie  wife  may  administer  upon 
his  estate,  but  he  shall  not  upon  hers. 

2d.  By  law  he  has  the  right  to  administer  as  the  next  of  Un, 
or  as  her  next  friend. 

There  has  been  much  discussion  whether  the  husband  is  of  km 
to  the  wife,  and  much  disagreement.  By  reference  to  Dr.  Web- 
ster we  find  that  the  word  kin  is  used  for  relation  by  affinity  as 
well  as  for  relation  by  consanguinity.  If  this  be  true,  and  tiie 
husband  be  of  kin  to  the  wife,  he  is  the  next  of  kin ;  for  who  is 
there  in  the  wide  world  more  nearly  and  dearly  related  to  the  wife 
than  the  husband  ?  It  is  for  him  that  she  forsakes  all  other  kin, 
and  in  the  fullness  of  her  joy,  she  most  beautifully  exclaims, "  whith- 
ersoever thou  goest  I  will  go,  thy  people  shall  be  my  people  and 
thy  God  my  God." 

Chancellor  Kent,  in  his  Commentaries,  (1st.  Ed.  Vol.  2,334,) 
treating  of  this  subject,  says,  '<  husbands  are  entitled  to  denuyid 
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and  have  adminktration  of  their  wives'  estates,  and  the  law  and 
course  is  to  grant  administration,  Ist,  to  the  husband  or  wife ;  2d, 
to  the  children,"  &c.;  and  this  same  rule  is  laid  down  bj  Black- 
stone. 

Kent  excepts  the  husband,  administering  on  his  wife's  estate, 
from  those  who  are  obliged  to  give  bonds  for  the  fiuthful  execution 
of  their  trusts-     (Com.  Vol.  2,  835.) 

The  next  and  most  lawful /n«n^  of  the  intestate  is  to  be  selected 
as  administrator,  who  is  interpreted  to  be  the  husband  if  he  were 
not  entitled  at  common  law.  Stephens'  Nisi  Prim  Vol.  2,  1871. 
See  also  Hensloe's  case,  9  Co.  39. 

From  these  authorities  the  doctrine  is  established,  that,  at  com- 
mon law,  the  husband  has  a  right  to  administer.  And  the  provis- 
ion in  the  statute  which  grants  administration  first  to  the  wife  or 
next  of  kin,  means,  in  the  case  of  the  death  of  the  wife,  to  the 
husband,  &c. 

The  husband  has  a  right,  exclusive  of  all  others,  to  be  the 
administrator  of  his  wife.  Black.  Com.  Vol.  2,  504.  Toller  on 
Executors  84-85.  Reeve's  Dom.  Relations  12.  Stephens'  Nin 
Prius  Vol.  2,  1871,  and  the  following  cases  there  cited.  Humph- 
rey V.  BuOm,  1  Aik.  459.  Sand's  case  Salk.  22.  EUi<tt  v  Guriy 
Phin.  19.     Watt  V.  Watt,  8  Ves.  244. 

3d.  In  this  case,  there  being  no  creditors,  and  the  whole  estate 
consisting  of  choses  in  action,  vesting  in  the  husband  at  the  decease 
of  the  wife,  he  is  peculiarly  the  proper  person  to  administer. 

If  this  right  is  denied  him,  jou  compel  him  to  pay  out  of  his 
own  pocket,  for  services  in  relation  to  his  own  property,  which  he 
is  perfectly  competent,  and  chooses  to  perform  himself. 

It  is  now  well  settled,  and  I  doubt  an  authority  can  be  found  to  the 
contrary,  that  the  husband,  who  survives  his  wife,  is  entitled  to  all 
her  choses  in  action  whether  reduced  into  his  possession  or  not,  in 
her  life  time.  And  most  of  the  authorities  go  to  the  extent,  that 
in  case  of  the  husband's  death,  af\er  the  wife,  administration  should 
be  granted  to  the  next  of  kin  of  the  husband,  and  if  obtained  by 
a  third  person  he  is  a  trustee  for  the  representative  of  the  husband. 
Reeve's  Dom.  Rehitions,  12.  Stephens'  Nisi  Prius  Vol.  1,  745. 
Toller  on  Executors,  217  Sc  373.  Co.  Litt.  351.  Kent's  Com. 
Vol.  2, 1 14.  Story  on  Bills  116.  Whitaker  v.  Whitaker,  6  Johns. 
111.    Richards  v.  Richards,  2  Bam  &  Ad.  447. 
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Pedk  4r  Colby  for  defendant 

The  removal  of  Holmes  for  the  cause  stated  was  pnrelj  an  act 
of  discretion  in  the  probate  coorty  and  there  being  no  excess  of 
authoritj  this  court  will  notre-examme  a  discretionaiy  act  of  thai 
court,  on  error. 

It  was  so  held  in  Orange  County  Supreme  Court,  March  Tenn, 
1854 

The  decree  is  dearly  within  the  statute,  the  administrator  resid* 
ing  ''out  of  the  state." 

2.  The  question  of  the  husband's  right  to  the  cho$e$  in  acUon  of 
which  the  wife  dies  possessed,  is  not  perhaps  involved  in  this  case. 
Under  the  statute  of  Car.  2d.  he  is  allowed  to  administer  as  ^  next 
of  kin;"  but  in  this  state  he  is  not  so  entitled.  He  is  not  embrac> 
ed  in  the  terms  ''  next  of  kin."    1  Bopers'  Husband  &  Wife  826. 

The  opinion  of  the  court  was  delivered  bj 

Redfield,  Ch.  J.  Until  the  revised  statutes  gave  an  appeal, 
in  probate  cases,  to  the  county  court,  and  only  allowed  exceptions 
upon  questions  of  law,  in  such  cases,  to  come  into  this  court,  all 
probate  matters,  resting  in  discretion,  were  subject  to  revision  in 
this  court,  upon  the  same  grounds  they  were  to  be  originally  decid- 
ed, in  the  probate  court  <  This  is  now  the  rule  of  decision  of  such 
questions,  in  che  county  court,  which  is  but  a  higher  court  of  pro- 
bate, for  determining  appeals  in  such  matters,  as  this  court  for- 
merly was. 

But,  as  the  law  now  stands,  this  court  have  no  general  jnrisdie- 
tion,  in  probate  matters,  to  rehear  and  determine  them,  upon  their 
merits,  as  under  the  former  statutes.  We  sit  merely  as  a  court  of 
error,  in  such  cases,  as  much  as  in  cases  at  common  law*  The  re- 
moval of  an  administrator,  for  any  cause,  within  the  jurisdictioii 
of  the  probate  court,  and  which  is,  by  law,  a  sufficient  ground  of 
removal,  is,  by  the  statute,  and  upon  general  principles,  a  matter 
of  discretion  merely,  and  as  such,  not  revisable  in  this  court,  as 
was  held  in  the  county  of  Orange,  two  weeks  since. 

The  argument  addressed  to  us,  had  we  the  control  of  the  whole 
case,  might  have  much  force,  but  cannot  justify  us  in  saying  there 
was  any  error  of  law. 

Judgment  affirmed. 
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Audita  querdou    JExeeutumj  when  reiunuMey  inhere  th€  tame  i$  %$• 
'  sued  hy  a  jusUce  0/  peace. 

An  execution  ifltned  b  j  a  justice  of  the  peace,  for  a  sum  exceeding  $68,  by  statute 
is  required  to  be  made  returnable  in  120  days,  and  if  made  returnable  in  60 
days,  the  exeeation  will  be  held  ixregular  and  void. 

In  such  eases,  the  writ  of  mSUa  querda  is  the  proper  remedy  to  set  aside  the  ex- 
eention,  and  the  rifl^t  to  sostsin  this  suit,  will  not  be  affected  bythe  fact,  that 
tiie  oflloer  had  not  called  upon  the  debtor,  or  made  any  effort  to  collect  the  exe- 
ention.  If  the  to  days,  from  the  date  of  the  exeeation  had  not  expired  when  the 
suit  was  conaMDced. 

AuBir A  Querela  broagfat  (o  set  aside  an  exeention,  iwued  bj 
Chai^  M.  Seabury,  a  juetioe  of  the  peace,  in  favor  of  the  de- 
fendant againfil;  the  plaintiff. 

Flea,  the  general  iflflue)  and  trial  by  the  court 

It  appeared  on  the  trial,  that  on  the  14th  day  of  October,  1852, 
I^iles,  the  defendant,  recovered  a  judgment  against  Hovey,  the 
plaintiff,  for  the  sum  of  $54,85,  damages  and  for  $3,36,  costs,  be- 
fore said  justice,  and  on  the  28th  day  of  October,  1852,  Niles  prayed 
out  an  execution  on  said  judgment,  which  was  signed  by  said  justice 
and  made  returnable  in  sixty  days  from  that  date,  and  on  the 
same  day  said  Niles  gave  the  execution  to  one  James  Hamilton,  a 
deputy  sheriff,  for  collection. 

That  on  the  first  day  of  November,  1842,  justice  Seabury 
wrote  a  line  to  Hamilton,  directing  him  to  get  some  one  to  alter 
aaid  execution,  so  as. to  make  it  returnable  in  120  days ;  but  he 
neglected  to  do  so,  and  the  execution  remained  unaltered.  That . 
goon  after  the  first  day  of  December,  1852,  said  Hovey  caUed  on 
Hamilton  to  see  the  execution,  and  said  he  wished  to  ascertain  the 
amount  and  settle  it ;  he  was  shown  the  execution,  and  a  few  days 
after  the  present  suit  was  brought  It  did  not  appear  that  Ham- 
ilton had  ever  called  on  Hovey  with  the  execution,  or  made  any 
effort  to  collect  it ;  that  said  Hamilton's  term  of  office  as  deputy 
aheriff  expired  on  the  first  of  December,  1852,  and  while  this  ex- 
ecution was  in  his  hands,  and  that  the  execntion  was  in  his  hands 
at  the  commencement  of  this  suit 
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The  County  Court,  June  Term,  1858, — ^Poland,  J.,  presiding, 
— ^upon  these  facts  rendered  judgment  for  the  plaintiff  to  recorer 
nominal  damages,  and  that  said  execution  be  set  aside. 

Exceptions  bj  defendant 

J.  Z.  JBdwardi  for  defendant. 

The  equity  of  the  case  is  with  the  defendant  Audita  querela 
is  in  the  nature  of  an  equitable  suit  in  which  the  equitable  rights 
of  the  parties  will  be  regarded.  WaddingUm  v.  VanderJmrg^  2 
Johns.  Cases  227.  Lwejay  v.  Wether,  10  Mass.  103.  LUUe  ▼. 
Newhuryport  Bank,  14  Mass.  448. 

Bebg  an  equitable  remedy  it  seems  applicable  rather  to  relief 
against  a  judgment  improperly  obtained,  than  to  an  execution  ir- 
regularly issued.     United  SUUes  v.  JenkinSy  18  Johns.  305. 

The  execution  issued  unadvisedly,  and  might  be  withdrawn  be- 
fore anything  was  done  under  it  Cains  v.  Smith,  8  Johns.  337 ; 
and  was  virtually  withdrawn  by  the  magistrate. 

A  clerical  error,  by  which  an  execution  varies  in  a  small 
amount  from  the  judgment,  is  no  ground  for  quashing  the  execu- 
tion.    Saunders  v.  Kentuckif  Ins»  Co.  4  Bibb  471. 

The  issuing  of  the  execution,  returnable  in  60  days,  instead 
of  120,  was  a  mere  clerical  mistake  of  the  magistrate,  and  not  the 
wrongful  act  of  the  party,  and  cannot  be  corrected  by  audita 
querela,  but  may  be  on  motion.     Smith  v.  JRtx,  9  Yt  240. 

The  plaintiff  has  in  no  wise  been  injured  by  the  execution,  nor 
was  he  likely  to  be  injured  by  the  mistake.  The  magistrate  had 
ordered  the  execution  to  be  altered,  and  it  was  in  the  hands  of 
the  officer,  whose  term  of  office  had  expired,  without  any  inten* 
tioD  of  enforcing  its  collection,  at  the  time  the  plaintiff  prayed  oat 
his  writ 

At  the  time  the  plaintiff  was  informed  that  such  an  execati(m 
was  in  existence,  it  was  in  the  hands  of  a  third  person,  not  then 
an  officer ;  and  we  insist  that  the  plaintiff  under  the  circumstances 
was  in  no  danger  from  it  at  the  time  he  sued  out  his  writ  It  was  a 
void  piece  of  paper,  and  the  plaintiff  was  not  justified  in  suing 
out  his  writ  of  audita  querela. 

We  can  see  no  equity  in  the  plaintiff's  case,  and  we  believe  he 
ought  not  to  be  permitted  to  take  advantage  of  his  own  wrongfhl 
act 
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I.  An  execution  for  over  $53,  running  only  eixtj  days,  is  dead- 
ly voidable  by  audita  querela,     Ttchout  v.  C^'&^^y  8  Vt.  415. 

n.  This  execution  is  no  more  valid  than  it  would  have  been 
had  it  been  made  returnable  in  twenty  or  thirty  days,  instead  of 
sixty  days. 

IIL  This  question  seems  to  be  regarded  as  one  not  open  to  de- 
bate.   Band  v.  Wilder^  16  Vt  898,  and  cases  there  dted. 

The  opinion  of  the  court  was  delivered  by 

IsHAMy  J.  The  judgment  of  the  county  court  in  this  ease  must 
be  affirmed.  It  appears  from  the  exceptions  that  the  judgment  in 
&vor  of  Niles,  against  Hovey,  was  rendered  on  the  14th  of  Octo« 
ber,  1852,  for  a  sum  exceeding  $53,00,  exclusive  of  costs.  The 
execution  was  issued  on  the  28th  day  of  October,  in  the  same 
year,  and  made  returnable  in  sixty  days  from  date,  and  on  the 
same  day,  was  placed  in  the  hands  of  a  deputy  sheriff  for  service 
and  collection.  This  suit  was  commenced  on  the  7th  of  Decem- 
ber, 1852,  for  the  purpose  of  setting  aside  and  vacating  that  ex- 
ecution. In  cases  of  this  character,  the  statute  requires  the  execu- 
tion to  be  made  retumable,in  120  days,  and  if  it  otherwise  issues, 
the  execution  is  considered  as  irregular  and  void.  This  question  has 
been  frequently  decided  in  this  state.  In  the  case  of  Bond  v. 
Wilder,  16  Vt  893,  Ch.  J.  Williams  remarked,  "that  an  ex- 
"  ecution  returnable  in  60  days,  instead  of  120  days,  is  irregular, 
**  and  void,  and  not  authorized  by  any  statute  of  this  state :"  and 
it  was  held,  that  a  levy  and  sale  of  property  on  such  execution, 
rendered  the  party  a  trespasser.  He  further  observed  that  the 
question  had  been  so  often  decided,  that  it  would  be  improper  for 
the  court  now  to  investigate  the  question  at  alL  In  such  cases 
the  writ  of  audita  querela  is  a  proper  remedy  to  set  aside  the  ex- 
ecution, and  relieve  the  party  from  the  danger  of  a  seizure  of  his 
property,  or  an  arrest  of  his  person. 

The  right  to  sustain  this  suit  is  not  affected  by  the  fact,  that  the 
officer  had  not  called  upon  the  debtor  for  the  execution,  nor  made 
any  effort  to  collect  it,  as  the  60  days  from  the  date  of  the  execu- 
tion had  not  expired.  Neither  will  the  circumstance,  that  the  mag- 
istrate had  requested  the  execution  to  be  altered,  or  that  the  term 
of  office  of  the  deputy  sheriff  had  expired,  have  any  such  effect 
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The  Comp.  Stat.  99^  sea  80,  provides  that  officers  majp^ectand 
perfism  the  duties  of  such  officers,  upon  all  processes  in  their 
hands,  at  the  time  of  the  expiration  of  their  office.  So  far  as  this 
execution  is  conoemed,  therefore^  the  power  and  duty  of  this  offi* 
cer  remained  the  same  as  it  was  when  he  received  the  execotioo 
in  his  hands  for  collection ;  and  so  long  as  the  execution  was  per- 
mitted to  remain  in  his  hands  unaltered,  during  its  life  the  debtor 
was  subject  to  a  seizure  of  his  prqpertj,  and  the  levy  of  this  exe- 
cution.   To  avoid  which,  he  is  entitled  to  a  remedy  by  this  pro* 


Judgment  of  the  County  Court  affirmed. 


Walter  Hauxhubst  v.  Samusl  H.  Hovet. 
Auwnptit.    BUer&sL    Dep(mii<ms,    Ageni. 

IS  die  caption  and  certificate  to  a  depoeition  are  drawn  together,  hj  the 
sioner  taking  the  deposition,  and  he  aifixes  his  official  Bignatvre  to  that  i 
menty  the  depoeiticn  will  be  admissible,  for  the  commissioner  in  each  a  ease,  as 
folly  certifies  to  the  truth  of  all  the  facts  required,  as  if  the  caption  and  certifi- 
cate were  drawn  separately  and  his  signature  affixed  to  each. 

An  agent,  who  recelYes  monej  for  his  principal,  in  the  transaction  of  the  busoMM 
of  the  principal,  is  not  liable  for  interest  on  the  money  so  receiyed,  before  a  de- 
mand is  made  for  the  money,  unless  the  agent  has  received  special  instrttctioos 
to  remit  the  money  as  £ut  as  collected,  or  is  in  de&ult  in  nsglectisg  to  render 
his  account 

The  same  rule  applies  to  an  attorney,  who  has  collected  money  for  his  clirat. 

Assumpsit  for  money  had  and  received. 

Flea,  non  assumpsit,  and  trial  by  the  court. 

The  plaintiff  offered  in  evidence  the  deposition  of  one  William 
F.  Mott,  Jr.,  to  the  admission  of  which  the  defendant  objected,  for 
alleged  insufficiency  of  the  caption  and  certificate.  It  appeared 
from  the  deposition,  that  the  commissioner,  taking  the  same,  had 
written  the  caption  and  certificate  together,  and  to  that  had  affixed 
bis  seal  and  official  signature,  instead  of  writing  them  separately  and 
signing  each.  The  court  overruled  the  objection,  and  allowed  the 
deposition  to  be  read  in  evidence. 
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It  appeared,  that  the  defendant  as  agent  of  the  plaintiff,  had  re- 
ceived certain  sums  of  money  for  the  plaintiff  on  the  rale  of  cer- 
tain landB  of  the  plaintiff;  that  a  part  or  the  whole  <^  the  monej 
was  80  received  on  or  before  January,  1850 ;  and  that  on  the  19di 
day  of  Augast^  1852,  the  raid  Mott^  as  the  agent  or  attorney  of 
the  plaintiff,  came  to  Troy,  Yt.  and  then  had  a  settlement  and 
found  due  the  plaintiff  the  sum  of  $881,46,  and  on  that  occaeion 
made  out  a  statement,  upon  which  the  said  balance  appeared,  and 
which  the  said  Mott  and  defendant  signed ;  and  this  bill  or  state- 
ment was  annexed  to  the  said  deposition. 

The  county  court  rendered  judgment  for  the  plaintiff  to  recover 
$881,46,  and  interest  thereon  since  January  1st  1850. 

To  the  decision  of  the  court  allowing  interest  as  above  staled 
and  to  the  admission  of  the  said  deposition  the  defendant  cpEcepted. 

Oooper  Sf  BariUU  for  defendant 

1.  The  deposition  of  William  F.  Mott,  Jr.,  was  improperly  ad- 
mitted by  the  county  court 

The  design  of  the  commissioner  was  to  take  the  deposition  ao* 
cording  to  the  Vermont  form,  but  it  is  not  in  accordance  with  our 
fikrm.  It  is  not  taken  according  to  the  provisions  of  the  laws  of 
Vermont,  or  New  York,  and  of  course  not  admissible.  Comp^ 
Stat  274  t  11. 

This  court  have  decided  that  the  fonns  of  the  ci^tion  and  cer- 
tificate are  part  of  the  law  and  must  be  observed*  WkUnmn  v. 
Sear$,  16  Vt  587. 

The  form  provides  for  two  signatures,  and  it  will  not  do  to  dis- 
pense with  either.    Shed  v.  ZeriM,  22  Vt  498. 

2.  There  is  no  evidence  tending  to  prove,  that  plaintiff  is  en- 
titled to  interest  at  all,  but  the  contrary  appears,  because  the  funds 
were  received  by  the  defendant  as  the  agent  of  the  plaintiff,  and 
unless  he  used  the  funds,  or  agreed  to  pay  interest,  he  would  not 
be  liable. 

The  allowance  of  interest  must  be  founded  upon  the  agreement 
of  the  party  express  or  implied.  JBvarts  v.  Na$atC$  JStUxUf  11 
Vt  122. 

ff.  F.  Premiss  for  plaintiff. 

1.  The  deposition  of  Mott  was  properly  admitted.    Though  it 
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does  not  strictlj  oompl j  with  the  form  required  bj  statute,  it  does 
in  substance.  This  differs  from  the  case  of  Shed  v.  Leslie,  22  Yt 
498.  There  the  certificate  of  the  oath  was  not  signed  by  the  jna* 
tioe. 

If  the  caption  is  insufScient  according  to  our  form,  the  depo- 
sition baring  been  taken  in  New  York,  and  the  witness  living  there» 
the  presumption  is,  that  it  is  taken  in  conformitj  to  the  laws  of 
that  state.    Comp.  Stat  274  §  11. 

2.  The  court  were  correct  in  allowing  interest  on  the  $881,46^ 
from  January  1, 1850. 

The  debt  at  that  time  was  due,  and  was  for  money  received  by 
defendant,  for  plaintiff,  and  according  to  our  law  a  party  is  entitled, 
after  his  debt  is  due,  to  interest  Raymond  v.  Admr.  of  Miun,  8 
Vt  258.    Porter  etoLv.  Mtmger^  22  Yt  191. 

The  opinion  of  the  court  was  delivered  by 

IsHAif,  J.  The  deposition  of  Mr.  Mott  was  not  inadmiasible, 
for  any  objections  taken  to  the  signature  of  the  commissioner. 
The  certificate  and  caption  of  the  deposition,  are  not  in  strict  con- 
formity to  the  form  prescribed  by  statute,  as  that  contemplates 
separate  signatures  by  the  commissioner ;  one  to  the  jurat  or  cav 
tificate,  and  the  other  to  the  caption.  In  this  case,  the  certificate 
and  the  caption  were  drawn  together,  and  form  a  connected  state- 
ment of  £Bicts.  When  the  commissioner,  however,  affixed  his 
official  signature  to  that  statement,  he  as  fully  certified  to  the  truth 
of  all  the  facts  required  in  the  certificate  and  caption,  as  if  they 
had  been  separately  drawn,  and  his  signature  had  been  placed  to 
each.  In  this  respect,  the  case  is  unlike  that  rf  Shed  v.  Led^^ 
22  Yt  498.  The  deposition  in  that  case  was  rejected,  as  the  cer- 
tificate and  caption  were  separately  drawn,  and  required  distinct 
and  separate  signatures  of  the  magistrate,  in  order  that  the  facts 
stated  in  each,  should  be  certified  by  him.  When  the  magistrate 
certified  the  facts  stated  in  the  caption,  leaving  the  blank  unfilled 
for  the  certificate,  there  was  wanting,  on  the  face  of  the  deposition, 
evidence  that  the  oath  was  administered  by  the  magistrate  to  the 
deponent  For  that  reason  the  deposition  was  rejected.  In  this 
case  no  such  difficulty  exists.  The  fact  that  the  proper  oath  was 
administered  to  the  witness,  and  that  those  facts  exist,  which  aa- 
tfaoiiaed  the  taking  of  the  deposition,  are  as  fiiUy  certified  by  the 
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commissioDer,  and  are  made  to  i^pear  with  as  mnch  certaintj,  as  * 
if  a  separate  and  distinct  caption  and  certificate  liad  been  drawn, 
and  each  had  the  signature  of  the  commissioner.    The  objection^ 
we  think,  was  properly  overruled. 

We  think,  however,  there  was  error  in  the  allowance  of  interest 
on  the  plaintiff's  account,  previous  to  the  19th  of  August,  1852. 
Interest  is  allowed  whenever  a  contract  to  that  effect  has  been 
made  bj  the  parties  either  express  or  implied ;  or  where  it  appears 
from  the  case,  that  the  party  is  legally  in  default.  In  such  case, 
compensation  in  damages,  equal  to  the  value  of  the  money,  which 
is  the  legal  interest  on  the  same,  may  be  allowed.  1  Amer.  Lead. 
Cas.  498,  and  cases  referred  to.  ^arU  v.  Noam's  JEstaiSy  11  Vt 
122. 

The  money  for  which  this  suit  is  brought,  was  received  by  the 
defendant  as  agent  for  the  plaintiff  in  the  sale  of  certain  lands. 
An  agent,  receiving  money  under  such  circumstances,  is  not  liable 
for  interest  before  a  demand  is  made,  unless  he  has  received  special 
instructions  to  remit  the  same  as  fast  as  coUected,  or  is  in  default 
in  neglecting  to  render  an  account.  1  Amer.  Lead.  Cas.  518. 
The  same  rule  applies  to  an  attorney,  who  has  collected  money  for 
his  dient.  There  is  nothing  stated  in  the  case,  that  places  the 
defendant  in  default,  in  not  paying  over  this  money,  until  after  the 
adjustment  of  the  balance  due,  on  the  19th  of  August,  1852.  No 
demand  appears  to  have  been  previously  made  for  the  money,  or 
instructionB  given  to  remit  the  same ;  nor  was  there  any  refusal 
to  render  an  account  when  requested.  Under  such  drcumstanoes 
interest  ought  not  to  have  been  allowed  against  him. 

When  that  adjustment  was  made  on  the  19th  of  August,  1852, 
and  a  balance  of  $881,46,  was  found  due  to  the  plaintiff,  the  de- 
fendant knew  precisely  what  sum  he  was  to  pay,  and  that  amount 
was  due  immediately.  From  that  time  he  is  properly  chargeable 
with  interest,  so  long  as  the  principal  remains  unpaid.  The  resuh 
is,  that  the  judgment  of  the  county  court  must  be  reversed,  and 
judgment  rendered  for  the  plaintiff,  for  the  sum  of  $881,46,  and 
interest  thereon  from  the  19th  of  August,  1852. 
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I 

A  bastard  child,  bom^oot  of  the  itate,  Its  mother,  at  the  time  haTbig  no  domicil 
within  the  state,  cannot  be  affiliated,  or  its  midntenance  charged  upon  the  tar 
tfaer  under  oar  statnte.    See  Ordkam  y.  Monaerffh,  tt  Vt.  548. 

But  if  the  mother  is,  at  the  time  of  the  birth  of  the  child,  bonafde  an  inhabitant 
of  the  state,  and  the  birth  of  the  child,  by  accident,  or  during  a  temporary  ab- 
sence, occurs  out  of  the  state,  the  mother  may  hftye  her  remedy  under  the  stat- 
qISi  againit  the  flifher* 

And  if  there  is  eridence  tending  to  show  the  residence  of  the  mother  to  be  in 
the  state,  at  the  time,  though  the  birth  of  the  child  occurred  out  of  the  stale, 
the  evidence  should  be  submitted  to  the  jury  on  the  question  of  reaidenee. 

This  was  a  proseontioii  £xr  bastacdj. 

The  defendant  filed  a  motion  to  dismiss  tbe  complaint,  becanse 
be  sajs,  ^  That  said  child  was  born  and  begotten  in  Stanstead, 
Canada  Easti  and  that  said  complainanti  at  the  time  said  child  was 
begotten  and  born^  had  no  residence  in  this  state ;  and  tiiat  the 
defendant  never  was  a  resident  of  this  state.*' 

The  County  Courti — Polakd,  J^  presiding^— OYenoled  the 
motion.    To  which  decision  the  defendant  excepted. 

At  the  December  Term,  1858,  the  defendant  pleaded  not  ^uO^ 
and  the  cause  was  tried  hj  juxy. 

On  the  trial  the  evidenoe  of  the  complainant  tended  to  proT« 
thefi>Uowing  factsas  to  her  residence :  That  complainantis  a  nar 
tive  of  Ireland,  and  came  to  this  state  in  the  quring  of  1848,  and 
Kyed  at  service  at  varioas  places  in  Derby  and  Salem,  till  the 
spring  of  1850,  when  she  went  to  work  for  a  tailor  in  Derbj,  at 
the  village  of  Derby  Line,  to  learn  the  tailor's  trade ;  she  staid 
and  wiMrked  for  the  said  tailor  nearly  one  year,  that  she  then  work- 
ed at  her  trade  at  different  places,  for  a  few  days  at  each  place, 
till  May,  1851 ;  that  she  then  went  to  the  house  of  one  Mr.  Lee, 
who  lived  in  Stanstead,  a  ftw  rods  ovw  the  line. 

That  when  she  went  to  Mr.  Lee's,  it  was  for  the  purpose  of 
sewing  for  a  few  days  only,  and  for  several  weeks  her  trunk  and 
clothing  remained  at  the  house  of  the  tailor  where  she  learned 
her  trade  in  Derby ;  but  in  the  course  of  the  summer  her  trunk 
and  clothing  were  all  removed  to  Mr.  Lee's,  and  she  renmined 
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and  worked  there  tin  Jnlj,  1852.  That  die  then  came  oyer  the 
Hue  mto  Derby,  and  remained  some  three  or  four  weeks,  and  then 
went  to  one  Mrs.  Perr/s  in  Stanstead,  for  the  purpose  of  lying 
in,  as  she  could  not  procure  a  place  in  Derby ;  it  appeared  that 
she  stud  at  Mrs.  Perry's  about  three  weeks,  when  she  gave  birth 
to  the  said  bastard  child,  on  the  81st  day  of  August,  1852 ;  that 
she  then  returned  immediatdy  to  Derby,  and  has  since  resided  in 
Derby  with  her  child. 

The  complainant's  eyidence  tended  also  to  prove,  that  said 
child  was  begotten  by  the  defendant  about  the  first  of  December, 
1851,  at  Mr.  Lee's  house,  while  complainant  was  living  there. 
That  the  defendant  lived  in  said  Stanstead,  and  worked  for  and  at 
Mr.  Lee's  during  the  season  of  1851.  The  counsel  for  the  com- 
plainant also  introduced  a  certificate  of  the  overseer  of  the  poor 
of  the  town  of  Derby,  giving  notice  that  said  overseer  would  con* 
trol  and  prosecute  said  complaint,  under  the  statute,  for  the  bene- 
fit, and  in  behalf  of  the  said  town  of  Derby. 

The  defendant's  counsel  claimed  that  the  prosecution  could  not 
be  sustained,  even  if  the  jury  were  satisfied  that  defendant  was 
the  &ther  of  the  oomplainantf  s  child ;  and  requested  the  court  so  to 
charge  the  jury. 

But  the  court  declined  to  charge  the  jury  as  requested ;  but  did 
charge  the  jury,  that  if  they  found  that  the  defendant  was  the  fa- 
ther of  the  complainant's  bastard  child,  then  they  would  return  a 
rerdict  of  guilty. 

The  jury  returned  a  verdict  of  guilty,  and  the  court  thereupon 
made  an  order  of  affiliation. 

To  the  charge  of  the  court,  and  to  the  refusal  of  the  court  to 
charge  as  requested,  the  defendant  excepted. 

J.  L.  EdiOitrdi  and  Wi  Mi  IXckemum  for  defendant 

It  appears  from  the  bill  of  exceptions  that  the  bastard  child 
uras  begotten  and  bom  in  Canada. 

That  at  the  time  the  child  was  begotten  the  complainant's  resi- 
dence was  in  Canada,  and  it  does  not  appear  that  her  residence 
was  changed  previous  to  the  birth  of  the  child. 

The  plaintiff  was  temporarily  in  Derby,  a  few  weeks,  but  all 
her  things  remained  at  Lee's  in  Canada,  and  were  not  removed  to 
Derby,  till  after  the  birth  of  the  child. 
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The  bill  of  exceptions  does  not  show  that  she  had  taken  up  her 
residence  in  Derby,  till  after  she  left  Mrs.  Perry's,  nor  the  porpose 
for  which  she  was  in  Derby  previous  to  her  going  to  Mrs.  PeRj^s* 

The  presumption  is  that  her  residence  was  where  she  kept  htf 
trunk  and  clothes,  and  will  be  taken  to  be  so,  in  the  absence  of  all 
proof  to  the  contrary. 

The  plaintiff's  residence  being  in  Canada,  at  the  time  the  child 
was  begotten  and  born,  the  cause  of  action  accrued  out  c£  the 
state,  and  the  case  falls  within  that  of  Graham  v.  Jdonierghj  22 
Vt  543. 

As  is  said  in  that  case, ''  the  proceeding  is  altogether  a  matter 
of  internal  police,  and  is  in  its  very  nature  as  exclusively  local  as 
is  the  administration  of  criminal  justice."  The  cause  of  action 
then  must  occur  within  the  jurisdiction  of  this  court,  in  order  that 
the  plaintiff  may  recover.  If  the  child  is  bom  out  of  the  state, 
the  court  has  no  jurisdiction.  Tanner  v.  AUefi,  Co.  Litt.  25.  1 
vol.  U.  S.  Digest  403. 

The  child  was  begotten  and  bom  out  of  the  state.  This  is  the 
cause  of  action.  And  as  is  said  in  the  22  Yt,  above  cited,  *^  The 
remedy  \b  a  peculiar  one,  and  given  and  regulated  exclusively  by 
statute,  and  has  no  fair  and  reasonable  application  to  causes  of  ac- 
tion accruing  out  of  the  state.** 

The  plaintiff  came  into  the  state  for  the  purpose  of  chai^;ing 
the  defendant  with  the  support  of  the  child,  and  not  with  the  bona 
Jlde  intention  of  residing  here ;  this  is  manifest  from  all  the  dr- 
cumstanoes. 

K  F.  Prentiss  and  Peck  ^  CMhy  for  plaintiff. 

I.  This  cause  differs  materially  from  the  case  of  GrcJiam  v« 
Mmserghy  22  Yt  543,  and  comes  within  the  exceptions  stated  by 
the  learned  Chief  Justice  in  the  last  clause  of  the  opinion  in 
that  case. 

In  that  case  the  child  was  begotten  and  bom  out  of  the  state, 
and  neither  party  ever  resided  in  the  state,  till  the  plaintiff  came 
here  temporarily  for  the  purpose  of  making  her  complaint. 

In  this  case,  the  plaintiff  came  here  to  reside  in  the  spring  of 
1848,  and  remained  here  till  May,  1851,  living  in  the  village  of 
Derby  Line,  when  she  went  a  few  rods  north  of  the  line,  in  the 
same  village,  to  a  Mr.  Lee's,  ^  for  the  purpose  of  sewing  for  a  few 
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days  only,"  with  the  animus  revertendu  She,  however,  remained 
there  till  Julj,  1852,  when  she  returned  into  Vermont.  During 
the  time  she  was  at  Lee's  the  child  was  begotten.  She  remained 
here  three  or  four  weeks  after  her  return  in  July,  1852,  and  failing 
to  procure  a  place  here  where  she  could  give  birth  to  her  child,  she 
went  to  a  Mrs.  Perry's,  in  the  same  village,  a  few  rods  north  of 
the  line,  ^  for  the  purpose  of  lying  in,"  with  the  animus  revsrtendij 
which  she  put  into  practice  immediately  after  the  birth  of  the 
diild,  and  with  her  child  has  resided  here  ever  since. 

None  of  these  facts  were  true  in  the  case  cited.  Under  these 
circumstances  it  would  seem  that  the  cause  of  action  accrued  hersj 
that  the  injury  accrued  to  a  citizen  of  this  state,  who  was  tempo^ 
rarily  abroad  only,  at  the  begetting  and  birth  of  the  child,  and  all 
the  acts  done  are  to  be  referred  to  the  place  of  her  domicil  which 
was  only  in  this  state. 

IL  The  expression  ^  same  county  **  in  section  1  chap.  71,  of 
the  Comp.  Stat,  must  refer  to  the  domicil  of  the  woman  at  the 
time  of  making  complaint  The  same  words  are  used  in  section  3,  4 
and  5,  and Jf  construed  to  refer  to  the  placcy  or  county  in  which 
the  cause  of  action  happened,  then  the  trial  would  be  strictly  locals 
which  has  never  been  so  held. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  Ch.  J.  The  case  of  Graham  v.  Manserghy  22  Vt 
543,  fally  establishes  the  rule,  that  a  bastard  child,  bom  out  of  the 
state,  its  mother,  at  the  time,  having  no  domicil  within  the  state, 
cannot  be  affiliated,  or  its  maintenance  charged  upon  the  father, 
under  our  statute.  We  could  not  probably  render  this  more  ob- 
vious by  any  present  argument 

It  is  nevertheless  true  no  doubt,  that  if  the  mother  is,  at  the 
time  of  the  birth,  honajide  an  inhabitant  of  the  state,  the  birth 
of  the  child  by  accident,  or  during  a  temporary  absence,  occur- 
ring out  of  the  state,  will  not  deprive  her  of  remedy,  under  the 
statute,  against  the  father. 

But  the  question  of  residence  was  not,  in  the  present  case,  sub- 
mitted to  the  jury.  And  the  testimony,  as  detailed  in  the  bill  of 
exceptions,  although  not  perhaps  altogether  conclusive,  would  seem 
to  indicate  certainly,  that  the  plaintiff's  residence  was  probably 
in  Canada,  at  the  time  of  the  birth  of  the  child. 
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There  would  probably  be  no  question,  that  her  having  lived  at 
Lee's,  from  May,  1851,  till  Julj,  1852,  and  within  a  few  weeks 
after  she  first  went  there,  having  removed  all  her  effects  to  that 
place,  that  was  her  residence  until  July.  She  then  went  to  Der- 
by and  remained  ^  a  short  time,  three  or  four  weeks."  But  wheth- 
er she  removed  her  effects  to  Derby,  or  not,  does  not  appear. 
And  if  she  did,  whether  they  remained  behind  her  when  she  went 
again  to  Stanstead,  where  the  child  was  bom,  at  Mrs.  Penys  is 
not  stated. 

If  she  never  removed  her  effects  into  Derby,  after  her  residence 
at  Lee's,  or  if  they  were  carried  with  her  to  Mrs.  Perry's,  it 
would  seem  very  difficult  to  make  out  any  residence  in  Derby, 
after  she  left  Lee's,  until  after  the  birth  of  the  child,  except  while 
she  remained  in  Derby,  unless  a  mere  intention  to  go  there  to  re- 
side, as  soon  as  she  could  find  a  place  to  live,  constitutes  a  resi- 
dence. And  the  case  of  Jamaica  v.  Toumshendy  19  Yt.  267, 
seems  to  settle  that  question  ag^st  the  plaintiff.  But  the  fiscts 
may  be  more  fully  developed  on  a  future  trial,  and  may  make  a 
case  for  the  plaintiff,  and  the  present  testimony  might  *have  ecti-  « 
tied  her  to  go  to  the  jury  on  the  question  of  present  residence  at 
the  birth  of  the  child. 

Judgment  reversed,  and  case  remanded. 


Thomas  Htdb  t7.  Jesse  Coopek. 
Officer.    Party.     IVegpaii.     TrespoM  ah  initio. 

If  an  officer,  in  the  discharge  of  his  official  duty,  commits  a  trespass,  and  the  parly 
does  not  oontrol  the  officer  in  any  way,  then  the  party  cannot  be  implicated  fai 
the  original  wrong,  and  the  expressing  of  an  opinion,  as  to  the  act,  under  pro> 
test  that  he  does  not  assume  to  direct  or  advise  the  officer,  is  not  such  an  nnaont 
to  the  act,  as  to  implicate  the  party. 

Botwhere  the  mistake  is  one  of  fMt,  and  suoh,  as  makes  the  officer  a  trespasser 
and  the  party  knowing  all  the  facts  consents  to  take  the  avails  of  a  sale,  or 
counsels  the  act,  wliich  creates  the  liability  of  the  officer,  (as  a  general  rale,}  he 
If  impUoated,  to  the  same  extent,  as  the  offioer.  >^ 


APHEL  TEBH,  18M.  MS 

^yde  «L  Coopv* 

When  the  party  dow  not  dkeot  or  oontrol  the  coone  of  the  officer,  but  require 
him  to  proceed,  at  his  peril,  and  the  officer  makes  a  mistake  of  law  in  judging 
of  his  ofiScial  duty,  whereby  he  becomes  a  trespasser,  by  rehttion,  the  party  is 
not  affected  by  it  even  when  he  receives  money  which  is  the  result  of  snoh  ir- 
xegolarity,  although  he  was  aware  of  the  course  pursued  by  the  ofBcer. 

In  such  a  case,  to  implicate  the  party,  there  nmst  be  pioof  that  he  consented  to 
the  course  of  the  ofltoer,  or  that  he  subsequently  adopted  it. 

Trespass  for  an  ox.  The  action  was  origmallj  brought  before 
a  justice  of  the  peace,  and  came  to  the  county  court  bj  appeaL 

Plea,  the  general  issue,  and  notice  that  the  defendant  would  re- 
ly upon  the  following  special  matter,  viz :  That  the  ox  in  question 
was  regul&rlj  attached  on  a  writ  in  favor  of  the  defendant,  Coop- 
er, against  the  plaintiff,  Hyde ;  that  judgment  was  rendered  upon 
the  same  and  execution  issued  thereon  according  to  law,  and  that 
the  avails  of  the  said  ox  described  in  the  plaintiff's  declaration, 
were  applied  upon  said  execution.    Trial  by  the  jury. 

On  the  trial,  the  plaintiff  offered  testimony  tending  to  prove, 
that  about  the  first  of  April,  1852,  the  defendant  prayed  out  a 
writ  in  his  favor  against  the  present  plaintiff,  and  placed  the  same 
in  the  hands  of  one  John  Guild,  deputy  sheriff,  who  served  the 
same,  by  attaching  the  ox  in  question,  and  soon  after  notified  the 
defendant,*  Cooper,  that  the  expense  of  keeping  the  ox  would  be 
as  much  as  he  would  sell  for,  if  kept  till  he  could  be  sold  on  exe- 

CUtiiHU 

lliat  defendant  then  told  said  Guild  to  proceed  and  sell  the  ox 
on  the  writ,  and  referred  Guild  to  the  statute  regulating  the  pro- 
ceedings upon  such  sales. 

Thai  the  plaintiff,  Hyde,  had  gone  to  Massachusetts,  previous  to 
said  attachment,  and  did  not  return  till  June  after ;  but  that  his 
family  remained  at  their  usual  residence  during  all  this  period. 
That  said  Guild  left  a  notice  at  the  house  of  the  plaintiff,  with 
the  family  of  plaintiff,  that  application  had  been  made  to  sell  said 
ox  on  the  writ,  and  this  was  the  only  notice  given  of  such  appli- 
cation. 

That  after  giving  this  notice  Guild  applied  to  defendant.  Cooper, 
to  ascertain  whether  such  notice  was  sufficient ;  and  that  defend- 
ant said  he  thought  it  was,  and  directed  Guild  to  go  and  sell  the 
ox;  that  thereupon.  Guild  advertised  and  sold  the  ox  at  public 
zxvi  £6 
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auction,  and  paid  over  the  proceeds  of  the  sale,  it  heing  the  earn 
of  $1,50,  to  the  defendant. 

The  plaintiff  also  offered  testimony  tending  to  prove,  that  afler 
the  sale  of  the  said  ox,  a  brother  of  the  plaintiff  made  some  inquiry 
of  Guild  relative  to  said  sale,  the  price  for  which  the  ox  was  sold, 
the  number  of  persons  present  at  the  sale,  and  found  fault  with 
Guild  for  selling  the  same  when  no  more  persons  were  present 
to  bid ;  and  that  defendant,  Cooper,  was  present  at  the  time,  and 
said  the  officer  had  done  just  right 

It  also  appeared,that  the  defendant  knew  that  plaintiff  was  absent 
from  the  state,  and  of  the  manner  of  the  notice  at  the  time  of  the 
sale,  and  when  he  received  the  money,  the  avails  of  the  said  sale. 

The  defendant  then  offered  in  evidence  the  writ  in  his  favor 
against  the  plaintiff,  on  which  the  said  ox  was  attached,  and  the 
officers  return  of  the  attachment  and  sale  of  the  ox  thereon,  the 
record  of  judgment  thereon,  and  also  the  execution  issued  on  said 
judgment. 

The  defendant  also  offered  testimony  tending  to  pro/e,  that  at 
the  time  Guild,  the  officer,  applied  to  him,  after  having  left  said 
notice  at  the  house  of  the  plaintiff,  to  know  whether  such  notice 
was  sufficient,  that  defendant  told  said  Guild,  that  he  should  give 
no  direction  whatever  about  it,  that  he  must  proceed  according  to 
law ;  and  that  after  being  pressed  by  Guild  for  his  opinion,  defend- 
ant said,  his  opinion  was  that  the  notice  was  good ;  and  that  he 
gave  no  directions  and  assumed  no  control  over  the  proceedings  of 
the  sale,  except  to  make  the  application  to  the  officer  to  selL 

The  court  charged  the  jury,  that  the  notice  left  at  plaintiff's 
house  by  Guild  was  not  a  sufficient  notice  to  the  plaintiff  ander 
the  statute,  and  that  if  the  defendant  directed  Guild  to  sell  under 
such  a  notice,  and  directed  or  controlled  the  proceedings,  he  would 
be  liable  to  the  plaintiff. 

Judge  Poland  also  charged  the  juiy,  that  if  the  defendant 
gave  no  direction,  in  relation  to  the  proceedings,  in  the  sale  of  tlie 
ox,  and  assumed  no  control  over  them,  except  to  give  his  opinion  to 
the  officer  that  the  notice  was  good,  he  will  not  be  liable  in  this 
action  for  any  irregularity  in  the  proceedings  of  the  officer ;  and 
there  was  no  such  evidence  of  an;^  adoption  or  ratification  of  tbe 
proceedings  of  the  officer  by  the  defendant  as  would  make  him 
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liable  in  the  action,  provided  he  had  done  nothing  to  make  him 
liable  previous. 

The  jury  returned  a  verdict  for  the  defendant 
The  defendant  excepted  to  so  much  of  the  charge  as  related  to 
the  sufficiency  of  the  notice ;  but  subsequently  waived  the  excep- 
tion. 

The  plaintiff  excepted  to  the  remainder  of  the  charge  of  the 
court  herein  set  forth. 

«71  H.  Prentiss  for  plainti£ 

A  subsequent  assent,  or  adoption,  or  ratification,  by  one,  of  a 
trespass  conunitted  with  a  view  to  his  benefit,  makes  him  a  tres- 
passer, though  the  act  was  not  done  at  his  request,  or  by  his  com- 
mand, and  though  it  be  for  the  abuse  of  an  authority  in  law.  1 
Swift's  Digest  531.     2  Starkie  Ev.  809.     1  Chit.  PL  180-1. 

This  assent,  or  adoption,  may  be  other  than  by  express  words  of 
affirmance ;  it  may  be  inferred  from  the  acts  of  the  person  to  be 
affected.  1  Amer.  Lead.  Cas.  572 ;  or  by  an  acceptance,  or  re- 
tainer, or  demand  by  him,  of  the  consideration  of  the  act,  or  a 
benefit  under  it — vide  1  Amer.  Lead.  Cases  573,  and  cases  there 
cited ;  and  the  ratification  of  a  part  of  a  transaction  by  claiming 
or  accepting  a  benefit  under  it  is  a  ratification  of  the  whole.  New- 
eU  V.  Surlbertj  2  Vt  851.  WhitweU  et  al  v.  Warner  et  al.,  20  Vt. 
425.  Bryant  v.  Moor^  26  Maine  84-87,  cited  in  1  Amer.  Lead. 
Cas.  574. 

Assent  may  also  be  presumed  from  acquiescence  after  notice, 
and  if  the  principal  is  informed  by  the  agent  of  what  has  been 
done,  the  principal  must  express  his  dissatisfaction  in  a  reasonable 
time  else  his  adoption  of  the  act  will  be  presumed.  1  Amer.  Lead. 
Cas.  573.     Caimes  v.  BleecJcery  12  Johns.  800. 

In  the  present  case,  after  the  notice  had  been  left  at  the  plain- 
tiff's house,  the  defendant  was  informed  by  his  officer.  Guild,  of 
the  manner  of  the  notice,  and  was  asked  if  the  notice  was  suffi- 
cient, and  replied,  that  he  thought  it  was.  The  defendant  was  the 
creditor,  a  practicing  lawyer,  whose  learning  he  would  deem  it 
an  insult  to  dispute,  and  to  him  Guild  resorted  for  instruction  and 
orders. 

After  the  sale,  with  a  knowledge  in  the  defendant  of  all  that 
Guild  had  done,  and  the  manner  of  his  doing  it,  and  that  knowl- 
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edge  commnnicated  by  Guild  himselfi  the  defendant  said  to  him 
that  he  had  done  just  right  Was  this  an  expression  of  dissatis- 
faction ?  Was  it  not  a  direct  approval  ?  And  was  it  not  so  much 
so  at  least,  that  it  should  have  been  left  to  the  jury  to  determine 
its  import  ? 

At  a  later  period  the  defendant  accepts  from  the  hands  of  Guild 
the  money  realised  on  the  sale  of  the  ox,  knowing  all  the  circum- 
stances under  which  it  is  derived,  and  without  dissent  or  disavow- 
al of  any  sort  applies  it  on  his  judgment  against  the  plaintiff. 

If  ''  actions  speak  louder  than  words,"  this  was  more  than  equiv- 
alent to  saying,  **  Well  done,  good  and  £uthful  servant." 

Cooper  Sf  BartleU  for  defendant. 

The  jury,  in  this  case,  found  that  the  defendant  did  not  control 
the  process  in  the  officer's  hands  in  any  way  before  the  sale  of  the 
ox ,  and  the  only  question  to  be  considered  is,  whether  his  subse- 
quent acts  were  suffifcient  to  ratify  and  confirm  the  trespass  com- 
mitted by  the  officer,  so  as  to  make  defendant  liable  for  said  tres- 
pass. 

If  a  trespass  was  conmiitted  by  the  sheriff,  it  was  done  while  he 
was  proceeding,  as  he  supposed,  legally  under  color  of  process  to 
collect  defendant's  debt  The  defendant  did  not  control  him,  or  in 
any  way  ratify,  confirm,  or  even  assent  to  a  trespass  after  it  had 
been  committed.  The  money  paid  to  defendant  by  the  sheriff,  he 
received,  ^  as  having  been  legally  collected  to  apply  on  his  debt" 

What  defendant  said,  to  the  officer  in  the  presence  of  pLuntififa 
brother,  could  not  amount  to  a  ratification  of  any  wrong  done  by 
the  sheriff.  The  officer  had  told  plaintiff's  brother  and  the  defend- 
ant the  number  present  at  the  sale  of  the  ox,  and  what  said  ox 
sold  for,  and  the  plaintiff's  brother  thought  the  officer  ought  no4 
to  have  sold  the  ox  when  no  more  were  present  to  bid ;  and  the 
defendant  saying,  ^  that  the  officer  did  right,"  if  it  amounted  to  m 
ratification  of  any  thing  could  certainly  ratify  nothing  that  was  not 
embraced  in  the  said  conversation,  and  the  plaintiff  does  not  daim 
but  what  the  sale  was  legal,  if  the  notice  was  sufficient 

The  notice  was  not  mentioned  in  the  said  conversation,  and 
nothing  was  there  said  by  the  defendant,  which  could  in  any  way 
relate  to  it 

If  receiving  money  ooQected,  by  an  officer,  for  him,  or  if  by 
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telling  an  officer,  he  has  done  right  when  he  pays  him  mone j,  a 
man  makes  himaelf  liable  for  the  wrong  acts  of  the  officer  whUe 
proceeding  with  his  precept,  he  would  never  be  safe  in  taking 
money  from  an  officer,  or  in  making  the  slightest  remark  to  him, 
lest  he  should  make  himself  liable  for  his  misconduct  The  charge 
of  the  court,  in  this  case,  was  clearly  correct 

The  opinion  of  the  court  was  delivered  by 

Redfield,  Ch.  J.  The  only  question  reserved  by  plaintiff's 
exceptions,  (defendant's  being  waived,)  is  whether  the  decision  of 
the  court)  in  regard  to  defendant's  conduct  making  him  a  trespasser 
ab  initio,  waa  correct  According  to  the  recent  English  cases,  up- 
on this  subject)  to  implicate  one,  as  a  trespasser  ah  initio,  he  must 
do,  or  consent  to  some  act,  which  goes  to  show,  that  the  original 
tiddng  was  with  the  purpose  of  putting  the  thing  to  an  illegal  use* 
These  decisions  go  upon  the  avowed  ground  of  narrowing,  to  the 
utmost,  the  extension  of  this  doctrine,  of  making  officers,  and 
others,  trespassers  by  means  of  some  technical  irregularity,  in  the 
detail  of  their  duties.  The  professed  object  is  a  commr  ndable 
one  no  doubt,  and  has  been  to  a  considerable  extent  adopted,  by 
this  court,  in  a  late  case  in  Grand  Isle  Co.,  StoughUm  v.  MoU,  25 
Vt668. 

Applying  that  rule  to  the  present  case,  it  would  not  be  easy  to 
make  even  the  officer  a  trespasser  ah  initio.  It  is  in  fact  some- 
what questionable,  I  think,  whether  there  was  any  fatal  irregular- 
ity in  the  sale.  But  as  the  exceptions  are  waived,  on  the  part  of 
the  defendant,  the  plaintiff  is  probably  fairly  entitled  to  have  it 
here  considered,  that  the  officer's  notice  was  insufficient,  and  the 
sale  being  the  same,  as  if  made  without  any  notice,  might  probably 
come  even  within  the  English  rule  of  making  the  officer  a  tres- 
passer. 

But  the  jury  having  found  that  the  defendant  did  not  control 
the  officer,  he  cannot  be  implicated,  in  the  original  wrong.  And 
the  expressing  of  an  opinion  under  protest,  as  in  the  present  case, 
it  has  often  been  held  will  not  preclude  the  party,  from  recovering 
damages  of  the  sheriff,  for  the  very  act,  which  it  would,  if  he  were 
thereby  to  be  considered,  as  consenting  to  the  act* 

The  only  remaining  question  is  in  regard  to  defbndant^s  subse- 
quent ratification  of  the  act    What  defendant  said  in  regard  to 
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the  officer  having  done  right,  was  said,  when  the  party  was  ohject- 
ing,  to  the  sale  being  made,  when  but  few  bidders  were  present, 
and  could  not  fairlj  be  referred  to  the  notice  given.  And  defend* 
ant  receiving  the  monej  has  never  been  held,  to  implj  an j  consent 
to  any  irregularity  in  the  proceedings  of  the  officer,  even  if  known 
to  the  party,  especially  when  such  irregularity  consisted,  in  some 
technicality,  of  which  the  party  is  supposed  ordinarily  not  compe- 
tent to  judge.  And  in  the  present  case  the  defendant  is  to  be 
viewed^like  any  other  party,  not  subject  to  any  severer  rule  of 
judgment,  on  account  of  his  supposed  knowledge  of  the  laW,  inas- 
much as  he  disclaimed  any  purpose  of  assuming  the  responsibility 
of  controlling  the  officer.  His  receiving  the  money  would  not 
seem  to  imply  any  assent  to  the  officer's  proceeding  beyond  what 
had  transpired  before  the  sale. 

No  doubt,  if  the  officer  takes  the  property  of  one  man,  npcm 
another's  debt,  or  sells,*at  private  sale,  and  the  creditor  accepts  tlie 
money,  knowing  the  facts,  he  may  be  liable  for  the  acts  of  the 
officer.  But  in  such  case  the  acts  are  not  regarded,  as  official 
But  it  would  scarcely  be  consistent,  with  sound  reason,  to  apply  the 
same  rule  to  all  the  acts  of  an  officer.  It  would  be  almost  equiv* 
alent  to  exonerating  the  officer,  from  all  official  responsibility.  * 

The  views  here  expressed  are  strongly  confirmed,  by  the  decis- 
ion in  the  case  of  Ahhott  v.  Kimhali,  19  Yt.  551.    As  a  general 
rule  perhaps,  where  the  mistake  is  one  of  fact,  and  such  as  makes 
the  officer  a  trespasser,  and  the  party  knowing  all  the  facts,  consents 
to  take  the  avails  of  a  sale,  or  where  he  counsels  the  very  act, 
which  creates  the  liability  of  the  officer,  he  is  implicated,  to  the 
same  extent,  as  the  officer.     But  when  the  party  does  not  direct, 
or  control  the  course  of  the  officer,  but  requires  him  to  proceed,  at 
his  peril,  and  the  officer  makes  a  mistake  of  law  in  judging  of  his 
official  duty,  whereby  he  becomes  a  trespasser  even,  by  relation, 
the  party  is  not  affiected  by  it,  even  when  he  receives  money,  which 
is  the  result  of  such  irregularity,  although  he  was  aware  of  the 
course  pursued  by  the  officer.     He  is  not  liable,  unless  he  consents 
to  the  officer's  course,  or  subsequently  adopts  it.    And  if  he  does 
that,  he  cannot  maintain  an  action  against  the  officer,  for  doing  the 
act,  and  the  consequence  would  be,  that  if  receiving  the  avails  of 
a  sale  on  execution  were  to  be  regarded,  in  all  cases,  as  amount- 
ing to  a  ratification  of  the  conduct  of  the  officer,  in  the  sale,  it 
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most  predade  the  creditor  from  all  suit^  against  the  officer,  on  that 
account,  which  has  never  heen  so  regarded.  The  party  may  always 
take  money,  which  the  officer  informs  him  he  has  legally  collected 
without  assuming  the  responsibility  of  indorsing  the  perfect  legal- 
ity of  the  entire  detail  of  the  officer's  official  conduct,  in  the  mat- 
ter. 

For  if  the  officer  is  compeUed  to  refund  to  the  debtor,  on  ac- 
count of  his  irregularity  of  procedure,  that  will  not  affect  the  right 
of  the  creditor  to  retain  the  money.  He  is  still  entitled  to  retain 
the  money,  against  the  officer.  And  the  par^  cannot  claim  the 
money  of  the  creditor,  without  thereby  affirming  the  sale.  So  that 
the  creditor's  accepting  the  amount  of  money,  for  which  the  prop- 
erty sold,  is  no  more  a  ratification  of  the  conduct  of  the  officer, 
than  if  he  took  the  money  of  the  officer,  on  any  other  liability. 
The  money  is  the  officers,  whether  he  was  a  trespasser  or  not,  and 
he  is  at  all  events  liable  to  the  creditor.  If  the  sale  was  irregular, 
that  is  his  loss,  he  must  still  pay  the  creditor,  and  accepting  the 
money  is  but  taking  pay  for  the  officer's  liability  to  the  creditor,  for 
his  default  in  the  sale,  if  it  was  irregular.  So  that  in  any  view  of 
the  case,  there  is  no  ground  of  implicating  the  defendant 
.Judgment  affirmed* 


PoBTUs  Baxter  v.  Otis  Thompson. 
Action  of  AceounL 

In  the  action  of  account,  matter,  which  shows  that  defendant  is  under  no  obliga- 
tion to  account,  cannot  be  pleaded  before  the  auditor;  if  defendant  woald  avail 
himaelf  of  each  an  objection,  he  mast  plead  it  spedaUy  in  bar  of  the  action, 
before  jadgment  to  account  is  rendered. 

Where  the  accounting  grew  out  of  a  contract  made  by  the  parties  in  1846,  in  re 
lation  to  growing  hops,  the  auditors  in  adjusting  the  accounts  of  the  partiM, 
would  be  confined  to  the  dealings  growing  out  of  the  contract. 

And  where  by  the  tenns  of  the  contract,  the  hope  ndsed  or  their  proceeds,  when 
prepared  for  marfcet.were  to  be  equally  divided  between  the  parties,  and  the  de- 
fendant took  the  plaintiff's  share  to  market  without  his  knowledge  or  oonsenti 
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— iMc^that  defendant  ccrald  not  ohaigo  plaintiff  with  the  freight  and  oconmis. 
sion  for  selling  said  hop*,  as  the  obvions  meaning  of  the  contract  is,  that  if  a 
■ale  was  made  by  their  mutnal  consenti  the  avails  were  to  be  divided  equally ; 
bat  if  not  bM  in  that  manner  the  hops  were  to  be  divided,  and  each  party  re- 
ceive thehr  proportion. 

AoTioN  OF  Account.  Judgment  to  account  was  rendered  in 
the  county  court,  and  auditors  were  appointed,  who  reported  in 
sabstance  as  follows : 

That  plaintijflr's  action  was  founded  upon  a  written  contract,  of 
which  the  following  is  a  copy :  ^  Otis  Thompson  will  set  ont  one 
acre  of  hops,  in  the  rear  of  N.  West's,  for  Portus  Baxter,  he  will 
lake  all  necessary  care  of  them,  and  prepare  them  for  markeL 
Portus  Baxter  is  to  furnish  poles,  and  put  on  the  ground  all  nec- 
essary manure,  and  put  it  on  the  hills  or  ground  and  cover  it  with 
sufficient  dirt ;  said  Baxter  is  to  prepare  two  cords  of  four  foot 
wood  cut  and  put  into  the  hop  house  on  his  premises,  and  furnish 
one  half  of  the  sacking.  The  hops  when  prepared  for  market  or 
their  proceeds,  are  to  be  equally  divided  between  them,  said  Bax- 
ter &  Thompson,  and  the  contract  to  remain  in  force  for  six  crops 
of  hops. 

(Signed,)  Otis  Thompson, 

PoETUs  Baxteb.** 
Derby,  April  80, 1845. 

That  the  matter  of  accounting  was  confined  to  the  proceeds  of 
the  hop  yard,  for  the  year  1849,  so  far  as  the  above  contract 
came  in  question.    The  plaintiff  presented  the  following  account : 
Otis  Thompson, 

To  Portus  Baxter,  Dr. 

1849,  To  750  lbs.  of  hops,  being  my  share  of  the  hops  raised  in 

yard  back  of  church  this  year,  belonging  to  the at  IG 

cts.  per  lb.,  $120,00 

1848,  April,  2  tons  of  hay,  12,00 

1846,  To  cash  paid  you  on  Quebec  contract,  12,50 

Interest,  5,25 


$149,75 

That  the  whole  crop  of  hops  for  the  year  1849,  was  1022 

pounds,  and  plaintiff's  share  was  511   pounds,  which  the  audi* 

tors  allowed  to  the  plaintiff  at  16  cents  per  pound,  in  all  $81,7  6^ 
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and  interest  on  the  same,  $20,43 ;  thej  also  allowed  the  plain- 
tiff for  one  and  three  fourths  tons  of  hay,  $8,75,  and  inter* 
est  on  same  $2,96.  Thej  thus  allowed  plaintiff  on  his  account 
$113,90,  and  the  other  item  in  the  plaintiff's  account,  the  same 
being  objected  to,  the  auditors  disallowed,  as  haying  no  connection 
with  the  contract  between  the  parties  in  relation  to  the  hops  raised 
in  1849 ;  but  growing  out  of  a  certain  other  contract  originally 
entered  into  bj  the  defendant  and  a  party  in  Quebec,  but  which 
the  plaintiff  became  interested  in,  by  an  arrangement  with  the  de- 
fendant The  defendant  presented  an  account  in  offset  amounting 
to  $96,52.    The  following  items  of  which,  the  auditors  allowed* 

1  Trowel  to  lay  brick. 
Freight  of  4  bales  of  hops  to  the  line, 

2  Cords  of  wood  in  1849, 
2     "      «      «     in  1850, 
Carrying  manure  to  vine  yard, 
Sharpening  hop  poles, 
1  Birch  tree  for  hop  press, 

1  Bush  scythe, 

2  Cords  of  wood  in  1851, 
1  pound  of  twine, 
17  1-2  yards  baggings 
Note  and  interest, 
Interest  to  date, 


The  following  charges  the  aaditon  disallowed  subject  to  the 
opinion  of  the  court 

To  going  to  Quebec  and  expenses,  $16,50 

Paid  for  trucking  hops  in  Boston,  25 

Paid  for  getting  them  inspected,  1,00 

Paid  for  inspecting  511  pounds  of  hops,  51 

Paid  freight  on  same  from  Derby  to  Boston,  5,11 

Paid  for  storage  of  hops  in  Boston,  58 

Freight  and  truckage  to  Albany,  8,50 

Paid  freight  to  Western  depot,  50 

Commission  for  selling  hops,  511  lbs.,  4,50 

Discount  on  $71,54,  7,16 
5  hop  sacks  to  use  in  yard  $6,50,  and  use  of  team  to  draw 

hops,  21,50 

$61,18 
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The  auditors  foundy  that  the  defendant  took  the  said  hops  to 
market  without  the  knowledge  or  consent  of  the  plaintiff,  and  al- 
lowed the  plaintiff,  to  balance  accounts  the  sum  of  $73,60. 

The  County  Court,  December  Term,  1853, — Poland,  J.,  pre- 
siding,— accepted  the  report  and  rendered  judgment  thereon,  for 
plaintiff  to  recover  the  amount  found  due  by  the  auditors. 

Exceptions  by  defendant 

Ooaper  Sf  BardeU  for  defendant. 
El  F.  Prentiss  for  plaintiff. 

The  opinion  of  the  court  was  delivered  by 

ISHAK,  J.  Whether  a  demand  in  this  case,  was  necessary  be- 
fore the  commencement  of  this  action ;  and  if  so,  whether  in  tbia 
instance,  the  demand  was  sufficient,  are  questions  which  do  not 
properly  arise  on  this  report  No  matter  can  be  pleaded  before 
the  auditors,  which  shows  that  the  defendant  is  under  no  obliga- 
tions to  account  in  this  action.  It  should  Jiave  been  spedally 
pleaded  in  bar  of  the  action,  before  judgment  to  account  was  ren- 
dered. That  objection,  if  it  exists,  must  be  treated  as  waived  by 
not  pleading  the  matter  in  bar,  before  the  rendition  of  that  judg- 
ment   1  Steph.  N.  P.  3.     Com.  Dig.  accompt  F.  1 1. 

The  plaintiff  has  filed  no  exceptions  to  the  acceptance  of  this 
report  The  balance  due  the  plaintiff  as  allowed  in  the  items  of 
chaise,  is  $74,60,  but  by  some  mistake  was  carried  out  at  the  sum 
of  $73,60,  on  which  the  judgment  was  rendered.  This  oaiatter, 
however,  cannot  now  be  corrected,  unless  the  judgment  is  reversed 
for  some  cause,  for  which  exceptions  were  taken  by  the  defendant ; 
in  which  event,  the  accounts  on  both  sides  would  be  opened,  and 
it  would  then  be  the  duty  of  this  court  to  render  such  a  judgment 
as  should  have  been  rendered  by  the  county  court 

In  relation  to  the  pkuntiff's  account,  we  perceive  no  enor  for 
which  this  judgment  should  be  reversed.  No  sum  has  been  al- 
lowed against  the  defendant,  for  which  he  has  reason  to  complain. 
The  charge  for  $12,50,  for  money  paid  on  the'^contract  of  Decem- 
ber 14, 1846,  for  the  sale  of  hops  in  the  city  of  Quebec,  was  prop- 
erly not  included  in  the  balance  as  allowed  by  the  auditors.  The 
charge  constituted  no  part  of  their  dealings,  arising  out  of  the  < 
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tract  of  April  80th,  1845.  The  auditors  hare  found  that  the  eon- 
tract  on  which  this  money  was  paid,  was  pot  an  end  to  bj  the 
defendant,  and  that  the  plaintiff  has  lost  the  benefit  of  this  contract 
by  that  act  Whether  the  plaintiff  can  recoTer  back  that  money 
and  if  so,  whether  the  whole,  or  a  proportional  part,  we  are  not 
called  upon  now  to  decide ;  as  it  is  a  matter  for  which  assmnpsit 
is  the  more  appropriate  form  of  action,  and  which  as  it  is  objected 
to,  cannot  be  inyestigated  in  this  action  of  account.  There  are 
other  items  of  charge  in  the  plaintiff's,  as  well  as  the  defendant's 
account,  which  probably  were  subject  to  the  same  objections,  but 
which  were  allowed  without  objection  at  the  tune,  and  for  which 
no  exceptions  were  taken.  We  refer  to  the  charge  for  hay  in  the 
plaintiff's  account,  and  to  the  charge  for  a  note  and  interest  there- 
on, in  that  of  the  defendant.  But  as  no  objections  were  taken, 
or  exceptions  allowed  for  that  matter,  it  is  no  cause  for  rcTcrsing 
the  judgment 

The  more  important  questions  in  the  case,  arise  from  the  disal- 
lowance of  a  portion  of  the  defendant's  account  The  charge  of 
$16,50,  for  going  to  Quebec  and  expenses,  were  properly  disallow- 
ed, for  the  same  reason  that  the  $12,50  were  disallowed  in 
the  plaintiff's  account  The  charges  from  the  4th  to  the  16th 
indusive,  amounting  to  the  sum  of  $15,95,  we  think,  under 
the  circumstances  of  the  case,  were  properly  disallowed.  They 
all  depend  upon  the  same  question,  whether  the  defendant  was 
justified  in  taking  and  transporting  to  market  and  selling  Mr. 
Baxter's  share  of  the  hops,  raised  during  the  year  1849.  It  is  to 
be  observed,  that  this  is  not  a  case  of  consignment  of  hops  to  be 
sold  on  commission ;  nor  is  it  the  case,  where  joint  owners  of  prop- 
erty have  requested  one  of  their  number  to  dispose  of  the  property 
with  an  understanding  express  or  implied  that  compensation  was 
to  be  paid  for  such  services ;  on  the  contrary,  the  auditors  express- 
ly find,  that  the  hops  belonging  to  Mr.  Baxter,  were  taken  by  the 
defendant,  with  a  large  quantity  of  his  own,  and  transported  to 
Boston,  Albany,  and  Philadelphia,  for  sale,  without  the  knowledge 
of,  or  consultation  with  Mr.  Baxter,  for  which  these  charges  for 
freight,  inspection,  and  commission,  &c  are  made.  By  reference 
to  the  contract,  we  find  that  the  hops  or  their  proceeds,  when  pre- 
pared for  market,  were  to  be  equaUy  divided  between  them.  The 
understanding  of  the  parties  in  that  contract  is  quite  obvious.    If 
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a  Bale  was  made  by  their  mutual  conseiit,  Ae  ayails  were  to  be 
equaUj  divided ;  bat  if  not  Bold  in  that  mannery  the  hope  were  to 
be  divided,  so  that  eadi  of  the  parties  could  receive  their  propw* 
tion,  and  thereby  be  enabled  to  make  such  a  disposition  of  their 
respective  shares,  as  they  saw  fit  Neither  of  these  parties  intend- 
ed to  give  the  other  the  ri^t  of  transporting  his  share  of  tins 
property  to  a  distant  market,  and  subjecting  himself  to  such  ez« 
penses,  without  his  knowledge  or  consent  There  was  no  ezpreaa 
stipulation  to  that  effect,  attd  none  it  to  be  inyMed  from  the  moro 
relation  ofJoitU  ownership.  It  may  have  been  for  the  interest  of 
one  to  sell,  and  of  the  other  to  retain  his  proportion  for  present  or 
future  use.  These  principles  were  MLy  recognized  by  Ghaacd- 
lor  EsNT,  in  the  case  of  FrankUn  v.  Sohenon^  1  Johns.  Ch.  157, 
and  of  Bradford  v.  Kinshufy,  8  Johns.  Ch.  488.  Thornton  v.Pret- 
ton^  1  Aust  94. 

The  same,  and  still  greater  objections,  exist  in  relation  to  Ae 
charge  of  $7,16,  being  the  discount  at  the  rate  of  10  per  cent,  on 
the  sale  of  a  note  given  for  tiie  hops.  If  a  special  authority  had 
been  given  to  sell^  it  would  not  have  authorised  a  sale  on  credit, 
but  only  fi>r  ready  money.  1  Amer.  Lead.  Cases  680.  The  de- 
fendant had  no  right  to  sell  and  take  the  note  and  dispose  of  it  at 
such  discount,  and  charge  the  owner  of  the  goods  with  the  amount ; 
a  fortiori,  such  right  does  not  exist  in  a  case  like  the  present,  where 
the  party  had  no  authority  or  power  to  sell  even  for  ready  money. 
Paiey  on  Agency  26-178.  The  other  items  in  the  drfendan^a 
account  depended  upon  mere  questions  of  £eu^t,  and  on  which  the 
finding  of  the  auditor  is  conclusive.  The  objections  to  the  depo- 
sition have  not  been  insisted  upon,  at  this  hearing  of  the  case.  The 
result  is,  that  the  judgment  of  the  County  Court  is  affirmed. 
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Ldthxk  MsRBiAii,  Adub.  de  bomi$  nan  ov  S*  E.  Dextkb, 
teMtf  V.  S.  8.  HxxMXNWAT,  JoHK  P.  Saatlb,  &  Gboeox 
C.  Pack. 

[IH  GK4JR3SBT.] 

Probat8  (hurt.    JurisdieHonj  Sfc. 

Where  D.  by  his  will  made  his  wife  execntriz,  ind  also  named  her  trnitee  of  car 
tain  property,  consisting  of  notes,  and  she  administered  in  part  npon  D*8  es- 
tate, and  was  appointed  trostee  by  the  probate  court  and  gave  bonds ;  and  soon 
alter  she  deceased,  and  S.  &  P.  were  appointed  admimstarators  of  her  estate; 
and  the  phuntiif  was  appointed  administrator  d$  bom  MMSof  the  estate  of  D*; 
the  notes  haying  become  dne,  being  in  the  hands  <^  S.  &  F.  who  claimed  to 
hold  them  as  administrators;  and  the  plaintiff  claiming  to  have  and  collect 
them,  as  administrator  de  htmi$  non  of  D.  and  for  the  purpose  of  obtaining  and 
collecting  the  same  bron^t  his  bill  in  chanoery— ifei^That  the  probate  oonzt 
hss  jnrisdiction  of  the  mattter,  and  the  accounting  cannot  be  taken  out  of  that 
court  into  the  court  of  chancery,  ffeld  also,  that  S.  ic  P.  have  the  rightful  pos 
session  of  the  securities,  and  that  it  is  their  duty  to  settle  the  trustee  account 
of  the  intestate  in  the  probate  oontt»  and  to  collect  and  manage  the  trust  fdnd, 
until  they  can  settle  the  account,  and  that  the  plaintiff  has  no  legal  control 
over  the  same. 

This  is  a  bill  of  foreclosure,  claiming  three  notes,  specified  in 
a  certain  mortgage,  to  be  due  to  plaintiff's  testator,  but  in  the 
hands  of  defendant,  Sartle. 

The  notes  and  mortgage  are  dated,  Maj  81, 1847,  one  for  $200, 
in  one  jear,  and  two  for  $300  each,  in  three  years,  all  of  which 
were  admitted  bj  Hemmenway,  to  be  due,  except  what  is  indors- 
ed thereon,  being  the  $143,  on  the  $200  note,  and  $36  on  each  of 
the  $300  notes  paid  to  Nancy  P.  Dexter,  and  $40,50,  paid  to  de- 
fendant, Sartle,  as  interest*  This  being  the  only  evidence  in  the 
case  of  the  existence  of  the  notes,  or  of  their  being  due,  must  be 
taken  to  be  true,  or  the  plaintiff  fails  in  his  proof  on  the  chief 
issue.  This  would  leave  some  $700,  or  more  due  upon  the 
notes. 

Stephen  K.  Dexter^s  will  is  proved  the  22d  day  of  December, 
1847,  and  Nancy  P.  Dexter  appointed  executrix. 

The  will  gives  her  $100  in  money,  and  *^a]l  the  money  which 
remains  due  to  me  in  notes,  in  Barton,  or  elsewhere,  and  also  all 
the  money  or  other  property,  which  I  have  not  otherwise  disposed 
of  in  this  will,  w}dch  is  on  hand  or  due  to  me,  I  leave  for  the 
support  of  my  beloved  wife,  N.  P.  D.,  in  addition  to  what  I  have 
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heretofoFe  given  her  in  this  wilL  She  is  to  have  the  whole  con- 
trol and  management  of  the  same,  and  use  it  in  any  suitable  man- 
ner, for  her  support,  and  if  she  causes  any  interest  or  income  to 
arise  from  it,  that  $haU  be  henforever^  and  if  when  she  ceases  to 
be  my  widow,  any  part  of  the  principal  money  or  property  is  left 
unexpended,  it  is  to  be  divided  equally  among  .my  children,"  iic 

Mrs.  Merriam  is  given  $300,  and  Mrs.  Heath  $200,  out  of  the 
Hemmenway  notes — when  they  became  due,  without  interest. 
They  are  expressed  also,  to  be  paid  out  of  the  notes  due  in  about 
three  years,  showing  that  reference  is  had  to  the  $800  notes.  The 
will  appoints  Nancy  P.  Dexter,  **  trustee^  "  to  settle  my  business, 
and  manage  the  same,  and  do  any  business  required  of  her  to 
do.''  She  inventoried  all  these  notes  as  belonging  to  S.  K  D.'s 
estate.  On  the  10th  day  of  January,  1849,  Nancy  P.  Dexter 
rendered  her  account  to  the  probate  court,  and  was  therein  charg- 
ed with  all  these  notes,  and  credited  with  her  own  legacy,  $100, 
payment  of  debts,  expenses  of  administration,  &;c,  leaving  a  bal- 
ance in  her  hands  of  $1,052,^8,  and  is  appointed  ^  trustee  "  of 
this  property,  under  the  will,  for  Mrs.  Merriam  and  Mrs.  Heath, 
and  one  other,  all  being  children  of  the  testator  and  joint  residu- 
ary legatees,  who  in  the  appointment  of  Mrs.  Dexter,  as  trustee, 
are  expressly  named  by  the  probate  court,  as  cestui  que  trusU^  and 
she  gave  bonds,  as  trustee. 

Soon  after  this  Mrs.  Dexter  dies,  and  Sartle  &  Peck  are  ap- 
pointed her  administrators,  and  the  plaintiff  also^  on  the  estate  of 
S.  E.  Dexter.  These  notes  have  since  become  due,  being  in  the 
hands  of  defendants,  Sartle  &  Peck,  who  claim  to  hold  and  col- 
lect them,  as  belonging  to  the  estate  of  Nancy  P.  Dexter,  and  plain- 
tiff claims  to  have  and  collect  them,  as  belonging  to  the  estate  of 
Stephen  K.  Dexter ;  and  if  the  estate  of  Nancy  P.  D.  have  asj 
further  interest  in  them  which  is  denied,  it  is  said  her  represen- 
tatives must  come  to  the  plaintiff,  and  not  compel  him  to  go  to 
them. 

Chancellor  Collajieb  dismissed  the  bill,  from  which  decree 
the  plaintiff  appealed* 

S.  A.  WiUard  and  /.  H.  ExmhaU  for  orator. 

T.  P.  Eedfield  and  J.  P.  Sartle  for  defendants. 
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The  opinion  of  the  court  was  delivered  by 

Rbdfield,  Ch.  J.  Two  general  qnestions  arise  in  this  case. 
Who  are  the  persons  really  interested  in  this  fond  ?  and  how  are 
their  rights  to  be  adjusted,  and  in  what  court? 

I.  In  regard  to  the  right  of  property  in  these  notes  at  the  de- 
cease of  Nancy  P.  Dexter,  the  legacies  charged  upon  them,  not 
having  then  become  due,  it  must  clearly  be  regarded  as  in  Nancy 
P.  Dexter ;  1st,  in  her  own  right,  to  the  extent  of  the  accruing 
interest,  till  due.  2.  For  the  purposes  of  support,  she  must  be 
regarded,  as  holding  the  balance  of  principal  in  her  own  right,  L 
e.  all  above  the  $500  legacies.  And  this  interest,  in  all  reason 
and  decency,  must  include  expenses  of  last  sickness  and  burial,  and 
settlement  of  estate,  for  the  expense  of  burial  is  reckoned  as  part 
of  the  expense  of  settlement  of  one's  estate.  And  if  none  of 
these  expenses  are  to  be  reckoned,  we  should  give  a  very  forced 
and  unreasonable  construction  to  the  will,  and  one  sadly  at  va- 
riance with  its  general  tenor  in  regard  to  Nancy  P.  Dexter.  For 
the  testator  seems  to  have  been  thoughtful  and  tender  of  her. 

As  to  the  S500,  Nancy  P.  Dexter  might  hold  it  as  executrix, 
under  the  will,  or  as  trustee.  But,  as  the  will  names  her  as  trus- 
tee, and  as  she  was  formally  appointed  as  such  by  the  probate 
court,  by  a  decree,  not  appealed  from,  and  which  seems  fairly  to 
constitute  a  consummation  of  the  account,  and  gave  bonds  accord- 
ingly, it  seems  to  us  but  reasonable  to  treat  her,  as  holding  the 
balance  of  the  principal,  as  trustee  for  these  legatees.  But  wheth- 
er she  held  it  as  trustee  or  executrix,  it  certainly  was  properly 
under  her  control,  up  to  the  time  of  her  death,  and  came  rightful- 
ly into  the  hands  of  her  administrators,  and  was  properly  retain- 
ed by  them,  until  they  could  close  the  settlement  of  her  estate,  in- 
asmuch as  they  might  find  it  necessary  to  use  all  of  the  fund,  ex- 
cept what  belonged  to.  the  specific  legatees.  And  it  was  more 
proper,  under  the  circumstances,  that  they  should  receive  the  pay 
on  the  notes,  and  hold  the  $500  in  trust  for  the  specific  legatees, 
than  that  they  should  at  once,  be  deprived  of  the  property,  and 
then  look  to  the  plaintiff  for  what  belongs  to  them.  Nancy  P. 
Dexter  seems,  by  the  will,  to  have  had  the  primary  right,  and  the 
entire  control  and  management  of  the  fund,  during  her  life,  with 
this  qualification,  that  after  the  legacies  charged  upon  them  be- 
came due,  she  was  to  see  it  paid,  doubtless.    But  this  she  would 
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do,  rather  as  trustee,  than  executrix,  and  as  to  all  the  rest,  she 
held  it  in  her  own  right,  and  for  her  own  benefit,  as  is  held  in 
McErorkj's  Appeal,  Law  Register,  April  1853,  p.  342. 

AfVer  the  decease  of  Nancy  P.  Dexter,  it  was  the  duty  of  her 
administrators  to  settle  her  account,  as  trustee,  in  the  probate 
court,  and  this  could  not  be  done,  until  her  own  estate  was  settled. 
And  had  her  right  ceased  bj  marriage,  or  removal  bj  order  of 
the  probate  court,  the  plaintiff  could  not  have  pursued  her  in  any 
other  court  than  the  probate  court.  A  common  law  action  of  ac- 
count will  not  lie  in  such  case,  as  was  expressly  held  by  this  court 
in  CurtU  v.  Ourfisy  13  Yt  517.  And  we  see  no  better  ground 
for  taking  the  matter  of  accounting  out  of  the  probate  court,  into  the 
court  of  chancery.  And  to  settle  the  matter  by  fractions,  in  the  man* 
ner  attempted  in  this  case,  is  still  more  objectionable.  The  prop* 
er  place  to  have  these  matters  all  acyusted,  is  undoubtedly  the 
probate  court.  If  any  suggestion  of  waste  or  want  of  responsi- 
bility, in  the  trustee,  or  her  bail,  were  made,  a  court  of  chancery 
would  no  doubt  come  in  aid  of  the  probate  court,  and  thus  enable 
the  plaintiff  to  preserve  the  trust  fund,  but  in  that  case  the  probate 
court  would  still  retain  the  principal  jurisdiction  of  settling  the 
account  of  the  trustee.  And  the  only  mode  in  which  the  defend* 
.ants,  Sartle  &  Feck,  can  save  the  trustee's  bond  is,  to  settle  her 
account  as  such,  in  the  probate  court,  and  pay  over  the  trust  fund 
to  those  entitled  to  receive  it.  And  it  is  not  certain  that  the  plain- 
tiff is  entitled  to  any  of  this  fund,  and  if  so,  to  what  amount  This 
must  be  determined  in  the  probate  court 

The  lien  of  N.  P.  Dexter^s  estate  is  an  entire  one,  upon  all  the 
property  of  Stephen  K.  Dexter,  in  her  hands,  and  for  this  pur* 
pose  she  may  collect,  invest,  and  manage,  at  her  own  discretion, 
according  to  the  will,  during  her  life  or  widowhood.  And  the  ad- 
ministrators of  the  trustee  must  of  necessity,  do  the  same,  until 
they  can  settle  her  account  in  the  probate  court,  in  the  shortest 
reasonable  time. 

The  defendants,  Sartle  &  Peck,  having  then  the  rightful  poesea* 
aion  of  the  securities,  and  an  entire  lien  upon  them,  to  some 
extent,  it  is  not  for  the  administrator,  de  hanu  nan,  of  Stephen  K. 
Dexter  to  demand  this  security,  or  any  other,  in  particular.  The 
defendants  have  the  rightful  control  of  them  all,  as  against  the 
estate  of  Stephen  E.  Dexter,  until  their  lien  is  ascertained  and 
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saliBfied,  and  the  balance  bdoDgs  to  either  St^hen  K.  Bezter's 
estate,  or  the  legatees  under  his  will,  and  the  probate  court  are 
in  the  first  instance,  to  determine  this,  also  how  and  to  whom  the 
nitimate  balance  shall  be  paid,  and  any  one  interested  may  appeal 
if  dissatisfied.  This  is  the  natoral,  expeditious  and  sunple  course 
of  the  law  in  this  matter,  and  is  altogether  consistent  with  the 
opinion  of  the  late  Ch.  J.  of  this  court,  in  Merriamy  Admr.  y. 
Brown  $t  aL    [Bead  at  the  hearing  from  manuscript.] 

The  only  possible  embarrassment  attending  this  course  is,  that 
the  securities  are  still  nominally  payable  to  Stephen  E.  Dezter^s 
estate,  and  if  sued  at  law,  must  probably  be  sued  in  the  plaintifi^'s 
name.  This  may  have  led  the  plaintiff  into  the  mistaken  appre- 
hension, that  he  had  the  legal  control  of  the  securities.  But  it  isnot 
uncommon  for  the  equitable  interest  in  debts,  to  be  in  one,  and 
the  legal  interest,  in  another.  In  such  case,  the  one  beneficial* 
ly  interested  may  collect  without  suit,  may  foreclose  in  equity, 
in  his  own  name,  or  may  compel  the  one  holding  the  legal  inters 
est  to  sufier  a  suit  to  be  brought  in  his  name,  for  the  benefit  of  the 
one  beneficially  interested. 

Decree  afinaed. 


GXOBOE  AtXIKSON  v.  yfXLLUM.  BbOOKS. 

BighU  of  an  tndaroee  of  n$goHahh  papor  tndonod  to  him  a$  col^ 
lateral  MeeurUy  for  a  pre-existing  ddL 

The  indorsee  of  s  bill  of  ezdumge  ei  collateral  seeurity  for  a  pre-existing  debt  is, 
prima  faeky  a  holder  for  Tslne,  and  soentitled  to  recover  against  an  aooommo- 
dation  acceptor,  not  known  to  him  to  be  snch  when  the  bill  was  taken  by  him. 

AssuMPsrr  upon  a  bill  of  exchange. 
Plea,  non  aeeuimpnt^  and  trial  by  jury. 
On  the  trial,  the  plaintiff  read  in  CTidence  the  biD  declared  on, 
of  which  the  following  is  a  copy,  tIz  : 
ZXYI  87 
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<'  DoUs.  $1574^97.  Bradfbtd,  July  25, 1851. 

"Three  months  after  date,  I  pay  to  the  order  of  myself  ai 
^  Bank  in  Boston,  Fifteen  hundred  and  tteventy-four  dollars  ninety- 
*^  seven  cents,  value  received,  and  charge  the  same  to  account  of 
"your  obL  servant."  (Signed,)  "Asa  Low." 

"  To  William  Brooks,  Esq., ) 
«  Sherbrook,  C.  E."     j 

The  defendant  admitted  the  signature  of  the  drawer,  acceptor 
and  indorser,  but  objected  to  its  being  received  in  evidence  on  ac- 
count of  a  variance ;  the  court  overruled  the  objection ;  to  which 
the  defendant  excepted. 

The  said  bill  was  accepted  by  the  defendant,  and  indorsed  in 
blank  by  the  said  Asa  Low. 

It  was  admitted,  that  the  plaintiff  was  tlie  cashier  of  the  State 
Bank,  in  Boston,  and  that  this  suit  was  brought  in  his  name  for 
collection  merely,  for  the  firm  of  George  Lawton  Sc  Co.,  of  said 
Boston,  who  are  the  plaintiffs  in  interest  in  the  suit.  That  the 
bill  was  left  by  said  Lawton  &  Co.  in  said  bank  for  collection,  and 
was  duly  protested,  for  non  payment. 

The  plaintiff  offered  testimony  tending  to  prove,  that  said  bill 
was  passed,  and  delivered  by  said  Low,  in  September,  1851,  to 
the  firm  of  Joshua  Norton,  Jr.  &  Co.,  a  firm  of  merchants  in 
Boston ;  that  said  Low  was  indebted  to  said  firm  of  Norton  &  Co., 
and  that  said  Norton  &  Co,  received  the  said  bill  to  be  applied  in 
part  extinguishment  of  Low's  indebtedness ;  that  about  the  12th 
or  ISth  of  October,  1851,  the.  said  firm  of  Norton  &  Co.  trans- 
ferred and  delivered  the  said  bill,  to  said  Lawton  Sc  Ca,  in  pay- 
ment for  a  note  of  about  $1,100,  held  by  Lawton  &  Co.  against 
said  Norton  Sc  Co.,  which  was  then  due,  and  had  been  protested 
for  non  parent ;  that  said  note  was  not  given  up  at  the  time,  for 
the  reason  that  the  same  was  in  the  Bank  at  Brighton,  but  that 
the  same  was  considered  as  paid ;  and  that  Lawton  &  Ca  execu- 
ted some  obligation,  or  receipt  to  Norton  &  Co.  t«  account  to  them 
for  the  balance  of  said  bill  when  collected  of  the  acceptor,  or 
drawer. 

The  plaintiff's  evidence  also  tended  to  prove,  that  said  Lawton 
&  Co.  received  said  bill  bona  fide,  and  without  notice  of  any  de- 
fect in  the  title  of  Norton  &  Co.  to  said  bilL 

The  defendant  then  offered  evidence  tending  to  prove,  that  after 
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said  bUl  had  been  aot^pted  by  him,  and  after  the  same  had  passed 
out  of  l^e  hands  of  siud  Asa  Low,  the  letter  ^  I "  between  the  words 
date  and  pay,  in  said  bill  was  not  there  when  accepted  by  him,  or 
indorsed  by  said  Low,  but  had  been  inserted  since,  without  the 
knowledge  or  consent  of  defendant  or  said  Low. 
'  The  defendant  also  offered  testimony  tending  to  prove,  that  said 
bill  was  not  passed,  or  delivered  by  said  Low,  to  Norton  &  Co.,  to 
be  applied  on  his  account,  or  upon  any  dealings  between  them ; 
but  that  the  same  was  left  by  said  Low  with  said  Norton  Sc  Co. 
for  the  purpose  of  raising  money  upon  it  in  the  market  for  said 
Low,  and  that  said  Norton  &  Co.,  at  the  time  of  receiving  said 
bill  of  said  Low,  agreed  to  obtain  the  money  upon  it,  and  send  it 
to  him  at  Bradford,  Vt.,  or  return  the  bill  to  him  in  a  few  days. 

The  defendant's  evidence  tended  also  to  prove,  that  when  said 
Lawton  &  Co.  received  said  bill  of  said  Norton  &  Co.,  the  same 
was  not  received  in  payment  or  extinguishment  of  their  note  against 
Norton  Sc  Co. ;  but  was  received  by  them  merely  as  eoQatercd  a^r 
euriiy  to  be  applied  in  payment  of  said  note  if  collected ;  but  that 
the  said  Lawton  &  Co.  retained  their  note  as  a  subsisting  security 
against  said  Norton  &  Co. 

The  court, — Poland,  J.,  presiding, — charged  the  jury,  that  the 
alleged  alteration  of  said  bill  by  the  insertion  of  the  letter  ^  I "  was 
not  an  alteration  that  changed  the  legal  effect  of  the  instrument, 
and  would  not  release  the  parties  to  it,  from  their  liability  thereon 
if  done  without  their  consent.  To  this  part  of  the  charge  defend- 
ant excepted.  / 

The  court  also,  (among  other  things  not  excepted  to,)  charged 
the  jury  that,  if  they  found  that  Norton  &  Co.,  received  said  bill 
of  Low,  in  the  manner  and  for  the  purposes  claimed  by  the  de- 
fendant  only,  and  so  that  Norton  &  Co.  had  no  right  to  recover 
upon  it,  stall  if  they  found  that  Lawton  &  Co.  took  it  in  good  faith 
while  current,  and  without  any  notice  of  any  defect  in  the  title  of 
Norton  &  Co.,  in  payment  and  satisfaction  of  their  note  against 
Norton  Sc  Co.,  and  with  an  agreement  to  pay  the  balance  to  Nor« 
ton  &  Co^,  then  plaintiff  would  be  entitled  to  recover  to  the  amount 
of  their  note  given  up,  but  not  the  full  amount  of  the  bill.  The 
jury  were  also  charged,  that  if  they  found  that  Lawton  Sc  Co.  re- 
ceived  said  bill  of  Norton  Sc  Co.  as  coHateral  security  for  the  pay- 
ment of  their  note  merely,  and  that  Lawton  &  Co.  still  continued 
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to  hold  said  note  as  a  snbsiating  and  valid  debt  against  NcftUm  & 
Co^  then  Lawton  &  Co.  acquired  no  better  title  to  the  bill,  nor 
any  better  title  to  recover  than  Norton  &  Co. 

To  the  chaige  of  the  coort  as  above  detailed,  the  plaintiff  ex- 
cepted. 

The  following  amendment  to  the  exceptions^  was  allowed  sob- 
sequent  to  the  filing  of  the  same,  vis :  That  it  was  also  proved  by 
the  plaintiffy  that  at  the  time  Lawton  &  Co.  received  said  bill  of 
Norton  Sc  Co.,  in  October,  1851,  Norton  &  Co.  owed  Lawton  & 
Co.  two  other  notes,  one  for  $2,428,  which  fell  due  in  Jannazj, 
1850,  and  one  for  $1,234,83,  which  fell  due  the  March  following, 
and  that  said  notes  are  still  unpaid. 

It  also  appeared,  that  Norton  &  Co.  failed  in  Jannaij,  1852, 
and  soon  after  went  into  insolvency  under  the  laws  of  Haseachii- 
setts,  and  that  no  dividend  has  yet  been  paid  on  their  debts. 

The  jury  returned  a  verdict  for  defendant  The  plaintiff  filed 
a  motion  to  set  aside  the  verdict  for  the  reason,  that  a  juryman 
had  disclosed  the  verdict  after  it  waa  sealed  up  and  befi>re  it  was 
delivered  in  court    The  motion  was  overruled  by  the  court 

J.a^K  F.  Prmti$$  for  plaintiff. 

1.  The  insertion  of  the  letter  I  was  not  a  fnaUrial  alteradoQ  of 
the  bill,  and  therefore  in  no  way  changes  its  legal  effect,  or  the 
liability  of  the  parties. 

2.  The  most  recent  and  best  authorities  in  England  and  in  this 
country  establish  the  doctrine,  that  a  bona  jvdji  holder,  taking  a 
negotiable  instrument  in  payment  of,  or  as  uewrity  fair^  a  pre-ex- 
isting debt,  is  a  holder  for  a  valuable  consideration,  and  entitled  to 
protection  against  all  the  equities  between  the  antecedent  parties. 
Swifi  V.  Trycn^  1  Amer.  Lead.  Cas.  832,  and  cases  there  cited. 
(Meh^pw  Bank  v.  Chopin^  8  Metcalf  40.  BUmchard  9t  aL,  v. 
Steventy  3  Cush.  162,  and  cases  there  cited.  Stoiy  on  Promissory 
Notes  215. 

The  forbearance  of  Lawton  &  Co.  to  eoOtct  the  noU  i^aioat 
Norton  &  Co.,  is  as  good  a  consideration  for  the  draft  as  thoa|^ 
it  had  been  received  ia  payment  of  the  note. 

What  difference  should  it  make  with  the  defendant  whether  the 
bill  was  passed  in  pajfment  or  as  $eeuriiy  for  the  debt? 

By  accepting  the  bill  he  acknowledged  funds  of  the  drawer  in 
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his  hands  eqoal  to  the  amomit  of  the  acceptance,  and  it  is  imrna' 
terial  who  collects  the  draft,  whether  he  he  a  hona  fde  holder  or 
not  The  drawer  indorsed  the  bill  and  put  it  in  drcolation  and  it 
is  a  matter  between  him  and  his  indorsee  what  nse  was  made  of 
the  bin.  There,  is  where  the  acoountabilit]r  rests ;  and  if  the 
drawer  has  tmsted  his  paper  in  ''villainous  hands,"  it  is  his  own 
fiwlt,  and  we,  who  have  taken  it  in  good  fidth,  should  not  be  suffer- 
ers thereby.  A  man,  who  throws  his  paper  into  market,  does  it 
at  his  own  risk.  He  makes  it  negotiable,  and  puts  it  in  circular 
tion,  and  he  must  take  the  chances  of  trade.  His  mistake  should 
not  be  Yisited  upon  the  head  of  an  innocent  holder. 

The  cases  of  Saw^  y.  OiOHng  et  al,^  23  Yt  486,  and  Keyes  ^ 
wifi  T.  Wood  ei  aJL,  21  Yt  881,  though  not  strictlj  analogous  to 
this  case,  are  authorities  in  &yor  of  the  plaintiff. 

8.  Plaintiff  is  entitled  to  recover  the  full  amount  of  the  draft 
The  case  shows,  that  at  the  time  Lawton  &  Co.  received  the  draft, 
Norton  &  Co.  were,  and  still  are  largely  indebted  to  them  on  other 
notes  besides  the  $1,100,  ttotob  And  at  the  time  they  received  the 
draft,  they  executed  to  Sbrtoa  &  Co.  an  accountable  receipt  for 
the  balance  of  said  draft  over  and  above  the  $1,100,  note,  which 
balance  Lawton  &  Ca  had  a  right  to  understand  should  be  ap- 
plied on  their  other  notes  against  Norton  &  Co.,  and  it  should  be 
ao  treated.  Boionqu^  v.  Dadman^  1  Starkie  B.  1.  8  Yes.  581. 
4  Bing.  496.  1  Bing.  New  Cases  469.  Perdwd  v.  FrampUm,  2 
Cromp.  Mees.  &  Bas.  180.    Sawyer  v.  (Mting  et  oLy  28  Yt.  486. 

4.  As  to  4ne  motion  to  set  aside  the  verdict  and  for  a  new  trial, 
the  counsel  dted,  Wamer  v.  Odrpenier,  I  Tyler  250,  Suffolk 
Bank  ▼.  AutHn  et  aLf  Windsor  County  Court,  November  Term, 
1888,  CoLLAXBB,  J.,  presiding ;  and  Forhee  et  oLy.  Ikmdsonj 
Orleans  Coun^,  in  about  1888. 

Peck  4r  a%  for  defendant.  ' 

If  the  holder  of  a  promissory  note  hold  it  as  collateral  eecurity 
merely,  the  maker  when  sued  upon  it,  may  have  the  same  defense 
to  it,  that  he  could  have  availed  himself  of,  if  the  suit  had  been 
brought  in  the  name  and  for  the  benefit  of  the  original  payee. 
Sarge$U  v.  SargetU  et  aL,  18  Yt.  871.  Notes  to  1  Amer.  Lead. 
Cas.  886,  and  cases  dted. 
If  the  defendant  proves  that  the  note  or  bill  was  fraudulent  in  its 
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inception,  or  fraudulentlj  put  in  circulation  the  burden  of  proof 
will  be  thrown  upon  the  plaintiff  to  show  that  he  is  a  bona  fide 
holder  for  value.  3  Kent's  Com.  412.  Monroe  r.  Choper^  5  Pick. 
79.  EscUh  y.  Lcnason,  22  E.  C.  L.  78.  Solomons  v.  Bank  of 
England,  13  East  136.     10  Johns.  231. 

The  refusal  of  the  county  court  to  set  aside  the  verdict  and 
grant  a  new  trial  was  matter  of  discreHon^  and  is  not  the  subject  of 
error.  A  writ  of  error  will  not  lie  for  the  awarding  or  refusing  a 
new  trial.  Richards  et  oL  v.  Wheeler^  2  Aik.  369.  6  East.  383. 
2  Tidd*s  Practice  1056.  5  Cranch.  11,  87.  6  Granch.  206.  1 
Peter's  Con.  260,  Note  of  cases.     1  Peters  C.  C.  R.  159. 

The  opinion  of  the  court  was  delivered  by 

Eedfield  Ch.  J.  This  caBe,  as  the  defendant's  testimony  tend- 
ed to  prove,  and  as  the  jury  seem  to  have  found,  in  giving  a  ver- 
dict for  defendant,  was  abill  of  exchange,  drawn  by  one  Asa  Low,  at 
Bradford,  Vermont)  upon  the  defendant  at  Sherbrook,  Canada 
East,  payable  to  the  order  of  the  d«lhv«r|  at  the  bank  in  Boston, 
Mass.,  three  months  from  date,  and^bdhig  accepted  and  indoraed, 
was  deposited  with  a  firm  of  merchants  in  Boston,  to  raise  money 
for  Low,  and  remit  to  him  at  Bradford.  But  they,  before  its  ma- 
turity, passed  it  to  one  of  their  creditors  as  securUg  for  a  note  of 
some  eleven  hundred  dollars,  which  they  were  owing  them  at  the 
time,  and  which  was  overdue.  The  bill  being  dishonored  was 
duly  protested,  and  is  sued  in  the  plaintiff's  name,  for  the  benefit 
of  the  house  to  whom  it  was  passed,  as  security  for  their  note.  The 
defendant  is  merely  an  accommodation  acceptor. 

The  important  question  in  the  case  is,  whethei' the  plantifi  in  in* 
terest,  can  be  regarded  as  holders  for  value.  No  question  was  made 
but  that  they  took  the  bill  in  good  faith,  and  without  knowledge, 
even  of  the  defendant  being  merely  an  accommodation  acceptor, 
or  of  any  confidence  between  the  parties  of  whom  they  took  the 
bill,  and  any  prior  party.  The  inquiry  seems  naturally  to  resolve 
itself  into  two  leading 'questions: 

1.  Did  the  plaintiff,  in  fact,  and  upon  principle,  give  value  fer  • 
the  bill,  and  can  he,  upon  this  ground  merely,  be  justly  regarded 
as  a  bona  fide  bolder  for  value  ?    It  seems  now  to  be  pretty  g«&-  ' 
erally  conceded,  that  one  who  takes  a  note  or  bill  indorsed  v?hile 
current,  in  payment  and  extinguishment  of  a  pre-existing  debt,  - 
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mast  be  regarded  as  a  holder  for  yalao.  This  is  certainlj  the 
general  coarse  of  dedsion  apon  the  sabject,  with  some  exceptions 
to  be  sore,  and  we  do  not  well  see  how  itcaji  fairly  be  argaedthat 
one  who  gires  ap  a  debt,  and  accepts  a  note  or  bill  for  the  same, 
^ther  on  time  or  at  sight,  can  be  said  to  give  no  consideration 
for  the  same.  He  certainly  does  forego  the  porsoit  of  his  own 
debt,  and  thus  certainly  puts  himself,  for  the  time,  in  a  different,, 
and  in  law,  a  worse  situation.  And  this  must  be  regarded  as  pri^' 
ma  facte  a  foregoing  of  some  advantage  by  the  indorsee,  and  also 
an  accommodation  to  the  indorser,  who  may  fairly  be  presumed  to 
prefer  this  mode  of  meeting  his  debt  The  transaction,  therefore,  * 
possesses  both  the  cardinal  ingredients  which  constitute  the  text- 
book definition  of  a  valuable  consideration ;  it  is  a  detriment  to 
the  promisee,  and  an  advantage  to  the  promisor.  And  it  is  no 
satisfactory  answer  to  the  case,  to  say  the  party  who  takes  such 
bill  or  note,  which  proves  unproductive,  is  in  the  same  condition 
he  was  before.  This  is  by  no  means  certain.  He  has  for  the 
time,  foregone  the  colleetion  of  his  debt,  and  in  sueh  matters  time 
is  the  essence  of  the  transaction.  And  the  debtor  thereby 
gains  time — ^it  may  be  more  or  less — but  of  necessity,  some  time 
18  thereby  gained ;  and  in  such  matters,  this  is  always  accounted 
an  advantage,  and  is  often  of  the  most  xital  consequence  to  the 
debtor.  How  then  can  it  fairly  be  said,  that  this  mere  suspension 
of  the  debt,  during  the  currency  of  the  note  or  bill,  is  no  consid- 
eration? It  seems  to  me  such  reasoning  upon  other  subjects,  in- 
deed upon  any  subject,  where  one  is  not  pressed  to  the  wall  by 
the  necessities  of  his  case,  would  almost  be  regarded  as  frivolous, 
surely  it  is  scarcely  specious. 

But  it  has  often  been  claimed,  that  there  is  an  essential  difl^er- 
ence  in  principle  between  taking  a  current  note  or  bill  in  pay- 
ment, and  as  security  for  a  prior  debt  then  due.  The  transac- 
tions are  certainly  di£Perent  in  form,  at  least  But  it  seems  to  me, 
the  ordinary  case  of  taking  such  a  security  as  payment,  or  as  col- 
lateral to  the  prior  debt,  is  the  same  in  principle.  One  whose 
debt  is  due,  in  the  commercial  world,  must  pay  it  instantly,  or  he 
becomes  a  bankrupt  If,  instead  of  money,  he  gives  a  bill  or 
note,  either  on  time  or  at  sight,  whether  this  is  inform,  in  payment, 
or  collateral  to  his  debt,  he  gains  time,  and  saves  the  disgrace  and 
ruin  consequent  upon  stopping  payment    And,  in  either  case, 
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there  is  an  implied  undertaking  that  he  ahall  wait  upon  his 
debtor,  till  the  result  of  the  new  seeority  can  be  known ;  and  in 
bodi  cases,  when  that  proves  unprodnctave,  the  creditor  may  par« 
sue  his  original  debt,  or  he  may  sue  the  prior  parties  on  the  new 
security,  exoept  his  immediate  indorser,  andsaehim  upon  the 
original  debt,  or  he  may  sue  him  as  indorser,  and  also  allprior 
parties.  In  this  state,  and  some  other  of  the  American  states^ 
where  a  note  or  bill,  when  taken  as  payment  prima  facU^  extin- 
guishes the  debt,  it  is  more  common  to  sue  the  debtor  or  indor* 
ser.  But  according  to  the  En^sh  law,  and  the  general  oommerdal 
law,  taking  a  current  note  or  bill  for  a  prior  debt,  only  soBpeods 
the  right  of  acti<m,  till  the  dishonor  of  the  new  security.  Aoeord- 
ing  to  the  general  commercial  usage,  there  is,  then,  no  essential 
difference  in  principle,  whether  a  current  note  or  lull  is  taken  in 
payment,  or  as  collateral  security  for  a  prior  debt,  provided  the 
note  is,  in  both  cases,  truly  and  unqualifiedly  negotiated,  so  as  to 
impose  upon  the  holder  the  obligation  to  conform  to  the  general 
rules  of  the  law  merchant,  in  enforcing  payment  li^  indeed,  the 
note  or  bill,  is  jQot  so  negotiated  as  to  make  the  holder  a*  party  to 
it,  or  so  as  to  ^uire  of  him  to  pursue  the  strict  rules  of  nercan* 
tile  usage  in  making  demand  of  payment,  and  giving  notice  of  dis- 
h(mor,  so  as  to  charge  his  indorser,  with  all  the  prior  parties,  up- 
on the  peril  of  makmg  the  note  or  bill  his  own,  inpayment  of  his 
debt,  then  he  could  not  be  regarded  probably  as  having  so  taken 
the  paper  in  the  due  course  of  business  bona  Jide,  and  for  value, 
as  to  shut  out  equitable  defenses  ezisti]^  between  the  original 
parties.  But  on&arily,  we  suppose  it  fair  to  conclude,  that  one 
who  takes  a  note  or  biU  negotiated  to  him  while  current,  althou^ 
merely  as  collateral  to  a  prior  debt,  is  expected  to  pursue  the  same 
course  in  enforcing  payment,  as  if  he  paid  money  for  the  bilL 
And  it  is  scarcely  supposable  thatone  so  taking  security  for  a  dehl» 
will  not  conduct  differenUy  on  account  of  the  security.  It  is 
of  necessity  he  should,  if  he  puts  any  confidence  in  its  ultimate 
availability.  And  one  would  scarcely  part  with  such  secnrityy 
unless  he  expected  more  or  less  indulgence  on  account  of  it.  And 
when  the  prior  debt  is  suffered  to  remain  uncollected,  it  is,  nnder 
the  circumstances,  fair  to  conclude,  such  was  the  stipulation.  And 
the  case  of  one  who  takes  a  note  or  bill  so  negotiated,  whether  m 
payment  or  in  security  of  a  prior  debt,  implidtiy  stipulating  to 
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ferego  the  eoDaotion  until  tike  matuxity  of  tike  ooUateral  paperi 
when  siieh  piqper  proves  unprodiietiTe^  18  the  same  in  hoih  aUemof 
tifM$*  In  either  case  he  maj  pome  his  remedy  upon  the  n^o* 
tiable  piqpery  against  all  tiie  prior  partiee,  indnding  his  immediale 
Indorter,  or  omitting  him,  he  may  pnnme  the  otiier  parties  to  the 
IhU  or  note,  and  sue  his  original  debt  equally,  whether  he  tod^the 
paper  in  payment  or  as  collateral  security  of  such  debt,  so  that 
the  difference  between  the  two  eases  is  merely  fimnaL  And  i^ 
in  case  of  negotiating  current  paper  as  collateral  security  tor  a 
prior  debt,  the  holder  is  not  regarded  as  having  taken  it  upon  a 
valuable  consideration,  then  the  indorser  may  recall  it  at  wiB. 
For,  if  there  is  no  such  consideration  as  to  make  the  contract 
bindii^  it  is  revooahle  at  wilL 

And  if  not  upon  consideration  as  to  one  party,  neitiier  is  it  as 
to  the  other.  And  in  such  case,  the  holder  is  merely  the  agent  of 
the  indorsee  for  purposes  of  cdlection,  and  as  such  agent,  subject 
to  his  control,  and  bound  to  surrender  the  security  at  wilL  This 
was  the  view  taken  inDe  La  Okmtmetie  v.  The  Ami  of  Bng- 
land,  9  B.  &  C.  208.  But  tiiat  case  turned  upon  the  peculiar 
construction  given  to  the  fiu^  of  the  case.  Such  is  certainly  not  the 
common  case  of  taken  n^[otiable  paper,  as  collateral  securily  for  a 
debt  already  due*  The  indorser,  in  such  case^  can  no  more  recall 
or  control  the  paper,  than  if  he  had  received  the  money  or  goods 
in  payment  of  the  same.  And  when  one  takes  a  bill  or  note  ne- 
gotiated before  maturity,  in  payment  of  money  advanced  or  goods 
sold,  such  paper  is,  in  fact,  only  collateral  security  for  the  money, 
or  the  price  of  the  goods,  and  suspends  such  debto  only  till  the  die- 
honor  of  the  biU,  and  is  in  law  predsdy  the  same  thing  as  if  the 
lender  of  the  money  or  the  vendor  of  the  goods  took  a  note 
Ibr  the  money  or  goods,  and  a  bill  or  note  negotiated  as  collateral 
to  such  note,  with  the  agreement  to  wait  till  such  collateral  was 
paid  or  dishonored.  In  all  these  cases  it  would  never  be  claimed, 
that  the  indorser  of  such  bill  or  note  could  take  it  out  of  the 
hands  of  the  indorsee  at  wilL  But  this  he  clearly  might  do,  if 
aoch  indorsee  had  not  taken  it  upon  consideration.  If,  forinstance, 
one  holds  a  debt  due  six  months  hence,  and  his  debtor,  as  a  mere 
volunteer  service,  indorses  a  current  note  or  bill  as  collateral  se- 
enrity,  the  collateral  being  due  in  three  months,  it  could  not  be 
made  to  appear  that  such  taransaction,  before  the  indorsee  had 
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been  at  any  pains  in  die  matter,  was  a  contract  opon  oonsidera- 
tion.  The  prior  debt  not  being  dne,  the  creditor  eonld  forego  no> 
thing,  and  the  debtor  receive  no  advantage  from  the  transaction. 
And  the  agreement  to  apply  the  coUateral  upon  a  debt  not  yet 
dne — being  without  consideration — would,  probaUy,  in  the  fffst 
instance,  be  revocable  at  will,  and  so^  alsoy  as  long  as  the  parties 
remained  in  the  same  situation.  It  seems  needless  to  spend  more 
time  to  show  that,  upon  principle,  and  in  fact,  one  who  having  a 
debt  dae,  accepts  of*  his  debtor,  a  .current  note  or  bill,  indorsed  to 
himself  as  collateral  security  for  the  debt,  with  the  understanding 
ihat  indulgence  is  to  be  shown  on  the  prior  debt,  which,  in  ftct, 
follows,  does  take  such  paper  upon  consideration,  and  gives  value. 
Upon  careful  examination  of  this  matter,  it  seems  strange  that 
Buck  a  question  sjbould  ever  have  been  raised ;  and  it  probably 
never  would  have  been,  but  from  the  indefiniteness  of  tiie  implied 
obUgations  growing  out  of  such  a  transaction. 

2.  The  more  important  question  growii^  out  of  the  case  is, 
perhaps,  what  is  the  true  commercial  rule  established  upon  this 
subject?  And  it  is  of  vital  importance  In  regard  to  commereial 
usages,  that  they  should,  as  &r  a^  practicable,  be  unifi»in  thnoo^ 
out  the  world.  And  such  is  necessarily  the  ultimate  desideratum, 
luid  will  inevitably  be  the  final  result.  It  is,  therefore,  always  a 
question  of  time  as  to  unifcmniQr  in  such  usages.  The  basis  of 
such  uniformity  is  convenience  and  justice  combined.  And  untfl 
such  rules  become  measurably  settled  by  practice,  they  have  to 
be  treated  as  matters  of  fact,  to  be  passed  upon  by  juries;  and 
when  the  rule  acquires  the  quality  of  uniformity,  and  the  char* 
aoter  of  general  acceptance,  it  is  then  regarded  as  matter  of  law. 
It  is  thus  that  most  of  the  commercial  law  has  from  time  to 
tkne  grown  up.  In  the  case  of  Foster  v.  Pearson^  1  C.  M.  ScIL 
49,  Lord  LTKDaimsT,  while  Chief  Baron  of  the  Court  of  Ex- 
chequer, left  it  to  the  jury  io  determine,  upon  the  evidence  as  to  gen* 
end  commereial  usage  in  the  city  of  London,  whether  the  plain- 
tiff had  taken  the  bill  in  the  due  course  of  business,  and  the  lull 
court  held  that  the  question  was  properly  submitted  to  the  jury. 
But  in  this  case  it  seems  to  be  recognized  as  settled  law,  that  one 
who  taless  an  indorsed  note  or  biU  still  current,  as  collateral  seen* 
rify  for  a  prior  debt,  is  a  bona  fds  holder  for  value.  So  too,  as  early 
as  1814^  in  Baanqwi  v.  Dadmany  1  Stark.  1,  Lord  Ei^lbkbor- 
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0T70H  said, — ^^that  whenever  the  acoeptaiices  exceed  the  caBh 
balance,  the  plaintiff  held  all  the  collateral  billB  for  yalne ;"  and 
the  Court  of  Exchequer,  in  Pereiwd  v.  Fram^Umy  2  C.  M.  &  Bi 
180,  decide  the  same  point  Park:;  B.,  says :  '^  If  the  note  were 
given  to  the  plaintiffs  as  a  security  for  a  previous  debt,  and  they 
held  it  as  such,  they  might  be  properly  stated  to  be  holders  for 
valuable  consideration."  This  is  in  1835.  And  the  same  role  is 
certainly  recognized  in  Heywood  v.  Wats<my  4  Bing.  496.  So  al- 
so  in  Bosanquit  v*  Fostery  9  C.  &  P.  ^9,  and  Same  v.  C4>rserf  ib* 
664.  Palmer  v.  £iehard,  is  a  full  authority  to  show  that  it  is  not 
material  whether  the  note  or  hill  be  deposited  as  eemaity  for  an 
advance,  or  in  payment,  as  some  of  the  American  cases  seem  to 
suppose.     (1851,)  1  Eng.  Law  &  £q.  529 ;  15  Jur.  51. 

In  Smith  v.  Brainey  8  Eng.  Law  Ic  Eq.  879,  the  proper  distino* 
tion  between  accommodation  paper,  and  paper  fraudulently  or  il* 
legally  obtained  or  put  in  drcnlation  is  ^scussed,  and  placed  up- 
on the  sensible  and  true  groimd  no  doubt,  viz :  that  in  the  former 
case  it  is  incumbent  upon  the  maker  or  acceptor  to  show  that  the 
holder  took  it  without  consideration,  the  law  making  the  ordinary 
presumption  in  favor  of  the  holder  of  accommodation  paper, 
which  is,  in  foct  made  for  the  purpose  of  bemg  put  in  cireidation, 
and  it  being,  therefore,  fair  to  presume  the  holder  took  it  for  val- 
ue^ and  bona  Jide*  But  in  case  of  a  note  or  bill,  illegal  in  its  in- 
ception, or  fraudulently  put  in  circulation,  if  these  facts  be  proved 
in  defense,  it  imposes  upon  the  holder  the  necessity  of  prov- 
ing in  answer  that  he  gave  value  for  the  paper.  15  Jurist  287* 
So  also  in  Mils  v.  Barbery  1  M.  &  W.  425,  it  was  long  ago 
declared  by  Lord  Abikoes,  that  the  courts  in  Westminster  Hall 
had,  upon  consultation,  determined  so  to  decide  the  law.  The 
same  distinction  between  accommodation  paper,  and  paper  fraud* 
ulently  put  in  circulation,  obtains  in  many  of  the  American  statet% 
But  this  distinction  is  not,  perhaps,  very  important  here,  inas- 
much as  the  defendant  claims  both  want  of  consideration  for  his 
acceptance,  and  fraud  in  putting  the  paper  in  circulation  Hm^ 
vey  V.  Tawersy  4  Law  &  Eq.  581 ;  15  Jur.  544. 

But  that  the  English  law  is  folly  settled,  in  favor  of  the  indor- 
see of  current  negotiable  paper,  who  takes  it  as  ooUateral  securiij 
for  a  prior  debt,  there  can,  I  think,  be  no  doubt,  since  the  decision 
of  Poirier  v*  Morr%9y  20  Law  &  Bq.  108;  22   Law  Journal  [N. 
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8.J  Q.  B.  818 :  2  EL  A;  BL  89,Ma7, 1858,  long ainoe  the  present 
action  was  pending.  This  was  an  adaon  upon  a  foreign  bill  which 
was  negotiated  to  plaintifis  as  secorily  for  a  preyioiis  debt,  and  at 
the  time  of  receipt  passed  to  the  credit  of  the  debtor.  It  bei^g 
dishonored,  was  protested,  and  therefore,  charged  in  aecoont 
against  the  debtor  to  balance  the  fonner  credit,  inth  the  addition, 
of  expenses.  This  would  seem  to  be  the  nsoal  course  of  doing 
bosiness  in  Europe,  and  probably  obtained  to  aconsidendile  extent 
in  the  American  cities,  bills  and  notes  being  credited  on  receipt 
and  charged  upon  dishonor,  and  all  the  collaterals  being  thus 
holden  for  the  ultimate  balance.^  This  case  was  decided  upon 
the  general  ground  of  the  plaintiff's  title  at  the  time  he  took  the 
bill  as  secnritjr  for  the  balance  of  his  aoooont.  Lord  Campbsll, 
CL  J.,  in  giving  judgment,  says:  *<  There  is  nodung  tomake  a  dif- 
ference between  this  and  the  common  case,  wher$  a  hiU  i$  iaktn 
a$  seeuniiffor  ad$Ufand%nthaicaieaH€aUeced0nidAua  tufi^ 
eiml  eomidfraiion.^  Crokptox,  J.,  says :  ^  Whkher  At  US  wn 
a  eoOateral  $eevr%i^  or  whether  it  had  the  effect  of  eutpendin^  the 
p<if/mentof  thea$UeeedentdebtfiequiUeimmater%aL  The  plaintiflh 
had  a  perfect  right  to  keep  it.**  We  think,  therefore,  it  must  he 
recced  as  settled  law  in  England  at  the  present  day,  that  sadia 
lull  or  note  taken  as  collateral  securi^  for  a  prior  debt  is  takenin 
tike  due  course  of  business  and  for  Tulue.  Such  bcang  the  settled 
rule  of  the  English  law,  which  is  confessedly  of  great  and  para- 
mount force  upon  a  question  of  this  kind,  it  is  certainly  deairable 
that,  in  regard  to  commercial  law  of  such  extensiye  i^iplieatkm  in 
the  every  day  transactions  of  business,  the  law  of  the  American 
states  should  also  be  unifonn,  and  as  for  as  reasonable  and  prac- 
ticable, correspond  with  the  acknowledged  rule  in  other  states  and 
countries.  The  case  of  Swift  ▼.  I^etm^  16  Pet  U.  8.  Sup.  Ct, 
upon  the  most  elaborate  examination  and  debate,  adopts  the  Eng- 
lish rule,  and  upon  general  grounds  of  settled  commercial  law. 
The  decisions  of  the  national  tribunal  are  not  indeed  of  any  bind- 
ing authority  upon  the  general  rules  of  the  law  merchant  in  a 
state  court,  further  than  they  commend  themselTes  to  our  soMeof 
reason  and  justice.  But  such  a  decision  as  that  of  SwiftY.  ISiaoii, 
upon  such  a  subject,  could  scarcely  foil  to  be  regarded  as  of  vefy 
considerable  force,  and,  if  sound  in  principle,  would,  ahnoat  of 
necessity,  ultimately  form  flie  basis  of  that  uniformity  of  comnMr* 
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dal  law  in  these  states  which,  sooner  or  later,  must  from  its  reij 
great  oonTemence,  ultimately  prevail.  If  not  sound  in  prindple, 
it  would  with  diffieult]r  be  maintained  even  by  that  ooort. 

Aside  from  our  former  remarks,  going,  as  we  think,  to  show  the 
soundness  of  the  role  laid  down  in  Swift  ▼•  T^wm,  the  coarse  of 
dedslon  in  the  several  states  since  the  date  of  that  decision,  show 
a  general  disposttion  to  adopt  it.  Indeed,  in  many  of  the  states  a 
similar  rule  prevailed  before  that  In  Pennsylvania,  Petrie  v. 
Clark,  II  Seig.  &  B.  877,  [1824,]  recognizes  ftdly  the  sufficiency 
of  the  consideration  for  the  indorsement  of  a  note  or  bill  where  it 
is  taken  in  paymentof  a  prior  debt,  and  even  as  eoUaterai  ieewrity, 
if  there  is  any  agreement  to  wait  on  the  prior  debt,  or  any  other 
damage  is  sustained  in  consequence,  or  the  indorsee  waives,  or 
temporarily  foregoes  any  of  his  other  rights.  This  ground,  as* 
sumed  by  Gibsok,  J.,  at  that  early  day,  is  certainly  a  very  near 
approach  to  the  rule  of  Swift  v.  Tyion,  and  the  present  English 
rule  upon  the  subject.  The  only  difference  seems  to  be,  in  not 
holding  that  one  who  takes  such  paper  as  collateral  securi^,  is 
presumed  to  conduct  differently  on  account  of  it  Walker  v.  Gti^M, 
4  Wharton  252,  [Penn.]  maintains  very  much  the  same  ground. 

In  Mame,  Hdmet  v.  SmUhj  16  Maine  177,  decides,  that  if  such 
paper  be  taken  in  payment  of  a  pre-existing  debt,  it  defeats  all 
equitable  defenses  between  the  original  parties.  So  also  in  New 
Hampshire,  WiUiamt  v.  Ztttb,  11  N.  H.  66.  The  decision  m 
this  case,  that  such  paper  being  indorsed  as  odlateral  security  ^br 
a  loan  mads  at  the  f»ms,  is  not  held  for  value,  is  certainly  not  justi- 
fied by  the  dedsions  in  any  other  state,  so  &r  as  I  can  find.  The 
New  Toik  courts,  who  have  resisted  this  rule  with  the  most  un^ 
flinching  pertinad^,  do  not  so  hold,  but  the  contrary.  WiXUame 
r.  SmUh,  2  BSll  dOl ;  Watmm  v.  Cdboi  Bank,  5  Sanford  428 ; 
CfarUtk  v.  WiAoH,  11  Ohio  172,  adopts  the  view  of  Hobnee  v* 
SnML  Blanehard  v.  Stevent,  8  Cush.  162,  holds  the  same.  So^ 
also,  JTartan  v.  WaOej  20  Maine  175.  So»  too»  Boetwiek  v.  Dodye^ 
i  Douglass  [Michigan,]  418.  Bueh  v.  Pechardy  8  Harrington 
[Delaware,]  885,  goes  to  the  same,  extait  So  also  the  case  of 
Smeh  V.  ScrUmry  11  Connecticut  888.  In  none  of  these  cases 
except  WiOiame  v.  LitUey  did  the  question  arise,  whether  taking  a 
note  or  Inli  indorsed  as  collateral  security  for  a  prior  debt,  is  tiie 
aame  as  taking  it  in  payment    There  is,  therefore,  every  reason 
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to  suppose  that  no  such  distinction  will  be  attempted  in  any  of 
those  states,  unless  it  be  the  latter  state.  The  case  of  Barney  y. 
JEarle,!^  Alabama  106,  is  to  the  same  extent  In  Redduky, 
J<m$9y  6  Iredell  [North  Carolina,]  107,  all  distinction  between 
taking  negotiable  paper  in  paTxnent  and  as  collateral  security  is 
repudiated,  and  both  held  to  be  valuable  and  sufficient  considerar 
tions.  In  this  case  the  paper  was  taken  in  payment,  to  be  sure. 
So,  also,  in  Georgia,  Oihon  v.  Chnner^  3  Kelly  47,  expressly  de- 
cides, that  taking  such  paper  as  collateral  security  for  a  prior  debt, 
is  sufficient  to  shut  out  equitable  defenses.  So,  also,  in  Indiana, 
VaUUe  V.  Mason,  1  Smith  89.  And  the  same  is  held  in  New 
Jersey,  Alkdre  v.  HarUhom^  1  Zabviskie  665 ;  and  in  Chicopee 
Bank  ▼.  Chopin,  8  Met.  40,  the  same  rule  is  recognized,  although 
there  the  debt  was  created  at  the  time  the  paper  was  negotiated  as 
collateral  security.  Thus,  we  think,  most  of  the  states  may  be 
regarded  as  virtually  having  adopted  the  rule  laid  down  in  Swifi 
y.  Tyson.  Ch.  Kent,  too,  8  Com.  96,  and  note,  adopts  the  same 
rule,  '<  as  the  plainer  and  better  doctrine ;"  and  AUen  v.  King,  4 
McLean  C.  C.  128*  It  is  to  be  borne  in  mind,  that  upon  the 
other  side  New  York  contends  strenuously,  that  such  paper,  taken 
either  in  payment  or  as  security  for  a  prior  debt,  is  not  held  upon 
any  sufficient  consideration  to  shut  out  equitable  defenses.  I  think 
the  New  York  courts  are  consistent  and  sound,  in  denying  all  dis* 
tinction  between  taking  such  paper  in  payment  and  as  security  for 
a  prior  debt.  There  obviously  is  no  difference  in  regard  to  the 
consideration.  But,  even  in  New  York,  they  have  feU  compelled 
to  decide,  that  if  such  paper  is  taken  in  payment  of  a  prior  debt,  be- 
ing indorsed  mthovt  recourse,  the  holder  acquires  perfect  title,  and 
may  shut  out  equitable  defenses  between  the  original  parties. 
Bank  of  St.  Albans  v.  GiUiland,  23  WendeU  311.  And  if  one 
gives  his  own  note  for  such  paper,  it  makes  him  a  holder  for  value 
even  in  New  York.  4  Barb.  S.  C.  304.  These  two  cases  seem 
very  much  like  an  abandonment  of  the  principle  of  the  rule  en^i 
there.  In  Kentucky,  too,  a  similar  rule  to  that  in  New  York,  baa 
prevailed.  Breckinridge  v.  Moore,  3  B.  Monroe  629.  It  is  claimed 
too,  that  Virginia  adopts  the  same  ground,  in  Prentice  v.  Zane^  2 
Gratten  262  ;  but  that  case  does  not  decide  the  point,  a  new  trial 
being  awarded  for  defect  in  the  special  verdict.  Similar  decisioiis 
have  been  made  in  Tennessee.     In  Wbrmlg  v.  Lowrg,  1  Humphrey 
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468,  Gkebne,  J.  says :  **  Where  one  receives  a  note  for  a  pre-ex- 
Istiiig  debty  he  parts  with  nothing.  He  is  an  the  same  ^tuation 
after  a  successful  defense  by  the  maker,  that  he  wa<(  before  lie  took 
the  note."  This  is  certainly  a  remarkable  instance  of  the  nott  ie* 
gmtur^  to  have  imposed  any  delusion  upon  the  mind  of  an  experi- 
enced judge.  He  is  in  the  same  situation  1  But  how  can  that  be 
made  to  appear  ?  He  has  let  the  collection  of  his  debt  or  its  ee- 
ciirity  surcease  for  the  time,  and  time  h  ollen  fatal  in  sueh  matters, 
and  has  incurred  the  expense  and  Texation  of  litigatioD,  and  is 
still  in  the  same  situation  !  Surely  he  is,  in  one  respect ;  hig  debt 
is  still  unpaid ;  and  in  another  also,  which  U  somewhat  important, 
he  is  again  out  of  court  And  it  seems  to  me,  that  ul)  reiinements 
upon  such  absurd  premises  are  alwayti  liable  to  involve  one  in  sim- 
ilar contradictions  and  incomprehensible  coneiusions,  I  eeiiHinlj 
feel  no  disposition  to  deal  harshly  or  in  h  vain-glorious  f^ptritj  with 
the  general  arguments  upon  which  this  view  is  attempted  to  be 
maintained.  It  will  be  found  ably  stated  by  WalvtobtHj  Chan- 
ceUor,  in  Stalker  v.  McDonald,  6  Hill  9d. 

This  embraces  most  of  the  decisions  upon  the  subject^  both  in 
this  country  and  in  England.  And  we  could  scarcely  question^ 
that  the  decided  and  increasing  preiwnderance  is  in  favor  of  the 
plaintiff's  claim  to  hold  the  bill  free  from  all  equities  of  the  accept* 
or ;  and  coinciding  as  it  does  with  our  vie  we  of  the  reason  and 
justice  of  the  case,  we  could  not  hesitate  to  adopt  it*  We  might, 
probably;  have  decided  the  case  upon  tlie  Massachusetts  law,  as 
the  contract  seems,  upon  its  face,  to  have  been  made  with  reference 
to  that  place.  But  as  this  question  wiis  not  made  in  the  court 
below,  it  does  not  properly  arise  here,  probably  -  And  we  have 
chosen  to  put  the  case  upon  the  general  rule  of  the  law  merchant 
the  onlinary  presumption  being,  that  l!ie  law  of  any  particular 
place,  in  regard  to  conmiercial  contracts,  conforma  to  the  general 
law,  unless  the  contrary  be  shown.  The  party  w  bo  daima  the 
benefit  of  the  law  of  a  particular  place,  on  the  ground  of  it  being 
different  from  the  general  rule  of  law  on  that  subject,  must  prove 
the  law  of  that  place  to  be  different,  as  he  would  prove  any  other 
fact  in  the  case.     This  leaves  that  quej^tion  open. 

We  do  not  understand  the  plaintiff  to  claim  seriously,  that  he 
can  recover  the  balance  of  this  bill  above  tlie  amount  of  the  note 
which   was  due   at  the  time  of  the  negotiation  of  the   biU,  and 
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as  flecnrity  <br  wbioh  it  was  negotiated.  We  do  not  see  how 
he  could  claim  that  The  valuable  oonddention  mnat  be  limited 
to  the  amoont  of  the  prior  debt,  due  at  the  time  of  the  negotialka 
of  thebUL 

1.  A  note  or  biD  negotiated  in  security  for  a  debt  not  yet  doe^ 
is  not  up<Mi  sufficieiit  conaideratioiii  ordinarily,  unless  the  creditor 
wait  in  fidth  of  the  collateral  after  his  debt  becomes  due. 

2.  If  the  debtor  is  notoriously  insolvent  before  the  note  or  biD 
is  negotiated  as  collateral  security,  it  is  said  the  creditor  can  only 
stand  upon  the  ri§^  of  his  debtor. 

8.  If  a  note  or  bill  is  taken  merely  to  collect  for  the  debtor,  to 
apply  when  collected,  the  creditor  not  becoming  a  party  by  in* 
dorsement,  so  as  to  be  bound  to  pursue  the  rules  of  the  law  mer* 
chant  in  making  demand  of  payment  and  giving  notice  back,  the 
holder  is  merely  the  agentof  the  owner.  I>€  La  ChmmMit  v. 
Bamk  of  JSngland,  ng^ra.    Mm  v.  Em^  4  McLean  C  C  128. 

4  So,  too,  probably,  if  it  were  shown  positively  that  the  holder 
gave  no  credit  to  the  indorsed  bill,  and  did,  in  no  sense,  condnct 
difiiwently  on  that  account,  he  could  not  be  regarded  as  a  bolder 
for  value. 

These  four  exceptions  are  probably  based  upon  good  sense,  and 
may  be  found  sustained  by  authority,  but  we  have  no  occasion  to 
say  more  in  regard  to  them  here.  This  case  stands  upon  the  gen- 
eral broad  ground,  of  paper  taken  in  the  due  course  of  business  as 
collateral  security  for  a  debt  due,  and  ftima  faeU^  the  holder  is 
under  sudi  circumstances  to  be  regarded  as  holding  the  paper  for 
a  valuable  consideration,  and  so  entitled  to  recover  against  an  ao> 
coBHnedatioa  acceptor* 

Judgment  reversed. 
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BOOBBS. 

Bifaney*    JtudgmmJL     Writ  of  Etror. 

It  is  oior  for  an  Infant  defendant  to  appear  and  defend  by  attoinejr,  and  if  he  so 
appears,  and  judgment  is  rendered  against  him,  he  may  reverse  the  same,  by 
"Writ  of  error. 

And  if  seyeral  defendants,  one  being  an  inftmt,  appear  by  attorney,  it  ia  error, 
and  on  error  bronght,  all  should  join,  and  the  whole  judgment  will  be  reversed, 
both  as  to  the  adults  and  the  infant. 

Wbit  of  Ebbob.    The  assignment  of  errors  in  the  writ  were 
as  iSrilows: 

ZZYX  88 
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Somen  et  aL  v.  Rogeti. 

'^  And  now  the  said  Jacob  Sulham,  by  his  Guardian,  Calvin 
Sulham,  and  the  said  Moses  Somers,  in  fact  say,  that  in  proceed- 
ing to,  and  rendering  judgment  on  said  verdict,  manifest  error  hath 
intervened,  in  this,  to  mty  that  the  said  Jacob  Sulham  at  the  time 
of  the  trial  of  said  issue,  before  said  court,  was  under  the  age  of 
twentj-one  years,  and  incapable  of  appearing  by  himself  or  attor- 
ney in  the  defense  of  said  issue  before  said  court ;  and  said  court 
by  the  laws  of  the  land,  ought  to  have  appointed  the  said  Jacob 
Sulham,  a  Gruardian  to  defend  him  in  said  suity  and  on  the  trial  of 
said  issue  ;  when  in  fact  the  said  court  did  not  appoint  a  Guardian 
for  the  purpose  aforesaid ;  but  suffered  and  permitted  the  said 
Jacob  to  appear  by  attorney,  appointed  by  the  said  Jacob  dur- 
ing his  said  minority,  and  at  the  trial  c^  said  issue,  as  appears  of 
record.    Therefore,"  &c. 

To  this  writ  and  assignment  of  errors  there  was  a  demurrer 
and  rejoinder. 

JB.  N.  Davii  for  plaintiffs  in  error. 

1.  Writ  of  error  is  the  appropriate  remedy  for  an  infant  to  re- 
verse a  judgment,  when  the  infant  has  appeared  by  attorney. 
Chase  bjf  Guardian  v.  SeoU,  14  Yt  77.     Casdemain  v.  Mundy^  24 
E.  C.  L.  SO.    4  B.  ds  AdoL  90,  cited  in  the  above  case  by  the 
eoxxvU    Barber  v.  Gravee^  18  Vt.  290.     1  Swift's  Digest  790. 

2.  An  act  which  an  in&nt  is  under  a  legal  incapacity  to  perfbnn 
is  the  appointment  of  an  attorney.  1  Amer.  Lead.  Cas.  250-1, 
And  eases  there  cited.  1  Swift's  Digest  790. 

8«  All  parties,  whether  plaintiffs  or  defendants  m  the  original 
auit,  Buistbe  joined  in  a  writ  of  error.  Shirley  v.  Lunenhurgy  11 
Mass.  379.  6  S.  &  R  815.  Whitman  v.  DeUmo,  6  N.  H.  543. 
6  Johns.  58.    2  Bibb.  392. 

8.  R  CkJhy  for  defendant  in  error. 

1.  Writ  of  error  will  not  lie  until  a  case  is  ended  by  final  judg- 
ntent,  and  this  case  stood  on  exceptions,  at  the  time  this  writ  was 
brought 

2.  The  court  will  on  plaintiff's  motion  correct  the  judgment  and 
only  render  judgment  against  one  defendant 

The  court  never  appoint  a  Guardian  to  prosecute,  but  onlj  to 
defend  an  infant  party.    PHetH  et  aL  v.  HamUUmi  ^  Tyler  44. 
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In  the  writ  of  error  it  is  distmctlj  shown  that  the  m&nt  had  a 
Guardian. 

^  That  the  Guardian  of  an  infant  in  an  action  of  trespass  was 
not  notified  is  no  ground  of  abatement''  Potter  v.  Wright^  Brajt  21. 

Audita  win  not  lie  but  only  writ  of  error.  Ohate  v.  Scott^  1 4  Vt  77. 

*^1tlEx.  CSm^flKto  if  one  ayail  himself  of  infancy,  plaintiff  ma j 
proceed  to  judgment  against  others,  or  noL  pros*  infant  and  pro- 
ceed agunst  others."  Humphrey  v.  IhughsSf  10  Yt  71.  AUen  t. 
Buderetal^dYu  122.    1  Wash.  Dig.  467-8. 

*^  Where  an  in£uit  brings  a  writ  of  error  to  rererse,  a  judgment 
against  him,  the  court  only  vacate  the  judgment,  but  do  not  set 
aside  the  proceedings  altogether,  and  on  reversing  the  judgment 
are  to  render  such  a  judgment  as  the  court  below  should  have 
rendered."    Barber  v.  Graves^  18  Yt  290  to  293. 

Judgment  not  void  but  voidable,  same,  Blachman  v.  Dotr,  re- 
ferred to  by  Ch.  J.  WxLLiiJf  8|  in  the  above  case. 

The  opinion  of  the  court  was  delivered  by 

Bedfield,  Ch.  J*  It  is  agreed,  in  aQ  the  books,  that  it  is  error 
for  an  infant  defendant  to  appear  and  defend  by  attorney,  and  that 
for  this  cause  he  may  reverse  the  judgment,  by  writ  of  error. 
Foxwist  V.  Tremainey  2  Saunders  212,  and  note  (4^)  and  the  nu- 
m^ous  cases  there  cited.  And  it  seems  equally  well  settled,  by 
the  authorities,  that  if  several  defendants,  one  being  an  infant, 
appear  by  attorney,  it  is  error,  and  on  error  brought,  all  shall  join 
and  the  whole  judgment  shall  be  reversed,  both  as  to  the  adults,- 
and  the  infiint.  The  reason  assigned  is  that  the  judgment  is  en- 
tire. See  the  cases  dted  by  Mr.  Williams,  in  his  note  to  Foxwist 
▼.  Tremaine*  Also  King  v.  Morthoro  if  Ckaekie^  the  hitter  being' 
an  in&nt,  Cro.  Jac  808,  which  seems  to  go  the  full  extent,  and  so- 
far  as  I  can  learn,  has  always  been  followed,  in  the  English  courts. 
Cbrea;  v.  Lawther,  1  Ld.  Bathond  597,  600.  2  Strange's  B. 
783.  10  Petersdorff's  Ab.  588,  and  note.  Bird  v.  Ptiggj  5  B. 
&  A.  418,  seems  virtually  to  recognize  the  same  rule,  although  no 
such  point  is  involved  in  the  case.  And  the  rule  seems  to  have 
been  followed  in  this  country.  Cruikshank  v.  Gardner^  2  Hill 
333.  Sargent  v.  Frenehj  10  N.  H.  444.  Bing.  on  Infancy  125, 
and  note  by  Bennett,  the  American  Editor. 

Judgment  reversed,  and  case  remanded* 
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Doolitde  et  al.  v.  Boltdo. 

John  Doolittls  &  Others  v.  Bsla  JSoltoh. 

[  Tutt  <Ubs  waa  ^scnxsD  in  1668.] 

l^ectm9fU»  Sab  of  Real  Estate  and  Eevergian  of  Widow's  datt- 
er  by  {ubninistratar ;  pruumptdons  in  favor  of  the  proceedings^ 

The  qoMdon  of  presnmptioB,  in  fovor  of  the  prooMding*  of  an  admiDistntor,  m 
the  sale  of  real  estate,  should  be  submitted  to  the  jary  as  an  open  question  fbr 
them  to  determine,  according  to  their  View  of  the  &cU,  and  IT  not  eo  labmit- 
ted  it  is  eifor. 

As  a  general  mle  one  prestrmption  is  not  allowed  to  be  based  upon  another. 

Ejecthent  for  certain  lands  in  Ljndon. 
Plea,  the  general  issue,  and  trial  bj  jurj. 
On  the  trial  the  plaintiffs  offered  in  evidence : 

1.  A  copy  of  a  deed  from  Calvin  DooUttle  to  Jesse  DooBttle, 
dated  February  12, 1797,  of  certain  lands  in  Lyndon,  indinding 
the  land  in  controversy. 

2.  Copies  of  certain  probate  records,  relating  to  the  setflement 
of  the  estate  of  said  Jesse  Doolittle ;  and  particularly  the  grant* 
ing  of  letters  of  administration  on  said  estate  to  Biverius  Bnrt, 
Feb.  24, 1807. 

The  appointment  of  William  Cahoon  and  two  others  as  k  eoni- 
mittee  to  set  out  doWer  in  said  estate  to  Eunice  Doolittle,  the  wid- 
ow of  said  Jesse  Doolittle,  Aug.  10,  1809  ;  the  warrant  to  said 
committee  of  the  same  date ;  and  also  the  return  made  by  the 
said  committee,  dated  Aug.  11,  1809.  Also  the  returns  c^  the 
appraisers  and  commissioners  on  the  estate  of  the  said  Jesse  Doo- 
little. 

3.  A  copy  of  a  deed  from  Eunice  Doolittle  to  Oliver  DooHtUa^ 
dated  Oct.  30, 1810,  of  the  land  set  out  for  her  dower. 

4.  Copy  of  a  deed,  Oliver  Doolittle  to  John  Way,  dated  Hay 
21,  1814. 

5.  Copy  of  a  deed,  John  Way  to  William  Way,  dated  Not. 
4, 1816. 

6.  Copy  of  a  deed,  John  Way  to  William  Way,  dated  Kbv. 
14,  1825. 

7.  Copy  of  a  deed,  William  Way  to  Bela  Holton,  (the  defend- 
ant) and  Bela  Holton,  Jr.,  dated  May  30, 1883. 
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The  plaintiffa  then  proyed  that  John  and  Lucius  Doolittle,  and 
Eunice  Marsh,  wife  of  John  Marsh,  (the  plaintifb  in  this  suit,) 
were  the  onlj  children  and  heirs  of  the  said  Jesse  Dodittle,  and 
the  marriage  of  John  Marsh  to  said  Eunice ;  and  also  proved  that 
Eunice  Doolittle,  the  widow  of  said  Jesse  Doolittle^  died  in  De- 
cember, 1848. 

The  possession  of  the  defendant  was  admitted. 

The  defendant  then  offered  in  evideuce  all  the  records  and 
original  files  in  the  probate  office  for  the  District  of  Caledonia, 
relating  to  the  settlement  of  the  estate  of  said  Jesse  Doolittle, 
particularly  an  order  of  said  court  extending  the  time  allowed  the 
administrator  to  settle  the  estate,  for  six  months,  made  Feb.  19, 
1809 ;  a  license  of  said  court  to  th^  adminbtrator  to  sell  the  real 
estate,  granted  Oct  11,  1809;  the  discharge  of  Riverius  Burt, 
as  administrator,  and  appointment  of  Nathaniel  Jenks,  de  bonis 
nan ;  also  the  administrator's  returq  of  the  sale  of  the  real  es- 
tate, including  the  reversion  of  the  widow's  dower,  to  Oliyer  Doo- 
litUe,  Nov.  30, 1810. 

And  also  the  same  deeds  before  given  in  evidence  bj  the  plain- 
tiffa. 

The  defendant  further  proved,  that  immediately  upon  the  ex- 
ecution of  said  deeds  bj  Nathaniel  Jenks,  as  administrator  of 
Jeeae  Doolittle— imd  Eunice  Doolittle  to  Oliver  Doolittle,  the  said 
Oliver  Doolittle  went  into  possession  of  the  lands  described  in 
said  deeds,  claiming  to  be  the  owner  of  the  same,  and  that  such 
possession  and  claim  of  title  has  been  constantlj  and  uninterrupt-. 
edly  continued  hj  him  and  his  subsequent  grantees,  down  to  the 
present  time. 

The  court, — ^Fqlakd,  J.,  presiding, — charged  the  jury,  that  af» 
ter  so  great  a  lapse  of  time,  and  long  continued  possession  by  the 
defendant,  and  those  under  whom  he  claims,  under  the  title  de- 
rived from  said  administrator's  deed,  they  should  presume  that 
said  administrator  acted  under  a  proper  license  from  the  probate 
court ;  and  that  his  proceedings  in  relaticm  thereto,  were  regular 
and  valid. 

The  jury  returned  a  verdict  for  defendant 

Exceptions  by  plaintiffi  to  the  charge  as  above  detail^  . 

Geo.  C  Oahoon  for  plaintiffs. 
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T.  BarOett  ^  SoberU  for  defendant 

The  opinion  of  the  conrt  was  delivered  by 

Bebfield,  Ch.  J.  The  court  have  found  it  difficult  to  oometo 
a  full  agreement  upon  all  tlie  questions  which  might  be  raised  in 
this  case.  But  we  think  it  better  not  to  require  a  further  argu- 
ment in  its  present  form,  inasmuch  as  we  agree  that  it  is  proper 
the  case  should  be  opened,  and  be  remanded  to  the  county  court 
for  a  fuller  investigation  of  the  fiicts. 

The  case  is  in  some  of  its  leading  features  similar  to  Ebxard  r. 
Martin^  2  Vt  77,  but  in  many  important  particulars,  in  its  pres- 
ent form,  it  is  far  more  defective  than  that  case.  It  may  be  troe^ 
that  the  reasoning  of  the  judge  in  that  case,  when  applied  to  the 
facts  in  this  case,  would  justify  the  finding  of  the  jury.  But  that 
case  was  decided  upon  the  ground,  that  the  question  of  presun^ 
tion  should  be  submitted  to  the  discretion  of  the  jury,  as  an  open 
question,  for  them  to  determine,  according  to  tlieir  view  6i  the 
facts.  And  this  does  not  seem  to  have  been  done  in  the  present 
case.  This  alone  is  error,  for  which  all  the  judges  before  whom 
the  case  has  been  ai^ed  agree  the  case  should  be  opened.  And 
we  are  not  now  agreed  to  sanction  the  reasoning  of  the  judge,  in 
the  case  of  Hazard  v.  MarHuy  to  the  fullest  extent,  and  much 
less  are  we  prepared  to  overrule  that  case.  A  decision  of  that 
kind,  upon  a  subject  of  such  controlling  influence,  in  regard  to 
the  title  of  property,  after  having  been  acquiesced  in  for  more 
than  twenty  years,  it  seenft  to  us  should  be  regarded,  as  having 
acquired  the  force  of  law.  And  if  it  is  law  at  all,  it  is  law  'ac- 
cording to  its  obvious  import,  as  the  profession,  and  the  people 
would  naturally  understand  it,  and  in  the  sense^  in  which  it  may 
be  presumed  they  have  acquiesced  in  it  For  after  properly  has 
been  held  and  transferred  for  a  long  course  of  years,  in  faith  of  a 
decision  of  this  court  deliberately  made  and  reported,  it  seems 
little  less  than  trifling  to  unsettle  the  same  question  again.  It  is 
but  inviting  perpetual  discussion  of  the  same  question  and  de- 
stroying all  confidence  in  the  stability  of  the  detenninations  of 
the  court  It  falls  little  short  of  a  want  of  proper  self-respect. 
It  is  irWthe  same  members  of  the  court  would  never  do»  in  re- 
gard to  one  of  their  own  decisions,  and  a  fortiori^  it  ought  not  to 
be  done  by  their  successors,  except  upon  grounds  of  obvious 
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cessitj.  The  court  are  agreed  in  this.  But  still  there  is  great 
room  to  question  the  extent  of  such  a  decision^  in  a  case  not  pre- 
cisely similar,  in  all  respects.  The  question  arises  what  facts  of 
a  group  are  to  be  regarded  as  controlling,  or  most  conclusive  of 
the  right? 

There  is  one  very  important  &ct  in  the  case  of  Hazard  v.  Mar* 
titif  which  does  not  appear  in  the  present  case,  that  the  adminis- 
trator accounted  fully  for  the  money,  which  resulted  from  the 
sale.  That  fact  alone  is  a  dedsiye  ground  of  acquiescence  on  the 
part  of  those  receiving  the  money,  and  one  which  would  be  held 
binding  upon  ihem.  And  even  though  it  were  only  received  by 
the  guardians  of  minor  heirs,  it  would  still  be  such  an  acquies- 
cence in  the  disposition  of  the  property  as  will  bind  them ;  per- 
haps some  of  the  cases  so  hold.  But  this  should  regularly  be 
shown,  by  some  kind  of  positive  proof,  and  not  by  mere  presump- 
tion ;  ordinarily  one  presumption  is  not  allowed  to  be  based  upon 
another.  No  doubt  some  proof  still  exists  upon  this  point  And 
if  80^  it  should  certainly  be  put  into  the  case.  For  it  is  a  far 
more  satisfactory  ground  of  presumption,  than  the  mere  posses- 
sion of  the  widow's  thirds,  which  must  be  regarded  as  held  under 
the  widow's  release  of  her  right,  until  her  death.  And  the  ac- 
quiescence in  the  sale  of  the  remainder  of  the  estate,  may  be  ac- 
counted for  quite  as  naturally,  upon  the  ground,  that  the  price 
was  adequate,  and  all  which  could  have  been  expected,  and  there- 
fore no  resistance  was  made  to  it,  or  that  it  was,  in  all  respects, 
regular ;  that  a  license  existed  which  does  not  appear  of  record. 
.  In  regard  to  the  validity  of  the  order  of  sale  of  the  real  es- 
tate, this  court,  after  such  a  lapse  of  time,  and  indeed,  without 
that)  would  always  incline  to  sustain  the  decision  of  the  court,  to 
whom  the  determination  of  the  question  belongs,  unless  it  appear- 
ed £rom  the  record  and  proceedings^  that  the  court  made  the  order 
in  a  case  not  justifying  such  order,  and  thus  went  beyond  their 
jorisdiction.  In  the  present  case,  it  is  not  recited  that  the  order 
is  made  from  the  necessity  of  such  sale  to  pay  debts.  But  the 
amount  of  personal  property,  and  of  debts,  render  that  highly 
probable,  and  we  certainly  could  not  presume  against  the  order ; 
we  ought  to  make  all  fair  and  just  presumptions  in  its  favor.  So, 
too,  in  regard  to  the  requisite  notice,  the  fact  that  the  order  is  made^ 
ia  such  a  case  requiring  such  notice,  is  sufficient  ground  to  pre- 
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sume  the  notice,  and  so  la  r^ard  to  the  propriety  of  eeDing  the 
whole  estate.  All  preliminary  proceedings,  necessary  to  make  a 
judgment  regular,  will  be  presuyned  to  have  existed,  unless  the 
contrary  appear.  Gorliis  v.  CorluSj  8  Yt  d72,  and  an  indefinite 
number  of  cases  to  the  same  effect  This  is,  indeed  a  uniTersal 
rule,  in  regard  to  the  judgments  of  courts  of  exclusive  jurisdic- 
tion, like  the  courts  of  probate,  and  indeed  all  courts  of  general 
jurisdiction. 

We  forbear  to  say  more,  at  this  time,  in  regard  to  the  pre- 
sumption, in  &vor  of  the  deed  of  reversion  being  regular,  on  ac> 
count  of  the  long  possession  of  the  land,  when  no  right  of  entry  ao* 
earned  to  these  plaintiffs  till  December,  1849.  It  certainly,  upon 
general  principles,  does  not,  at  first  view  seem  to  be  a  vexy  satis- 
fiictory  ground  of  presuming  against  the  phdntifis,  and  still  is  the 
veiy  ground  upon  which  the  court  profess  to  go  in  Hazard  v.  Jlar- 
iin^  and  which  this  court  may  hereafter  regard  as  decisive  of  the 
case,  but  which  we  are  not  prepared  to  do  at  this  time.  It  is  a 
vastly  important  subject,  and  we  should  desire  to  proceed  with  the 
utmost  caution,  and  be  sure  we  bad  the  full  case  before  us. 

Judgment  reversed,  and  case  remanded. 


Philandeb  Davis  i;.  Sahuel  Farb. 
SaU  of  landSf  or  interest  m,  ^e.    Statute  of  Frauie^  4^. 

The  plaintiff  sold  to  the  deftodaat  his  interest  in  a  certain  fann;  there  was  no 
writing  of  any  kind  between  the  parties,  bnt  the  defendant  agreed  ^  to  step  into 
plaintiflPs  shoes  "  and  to  clear  him  from  certain  mortgage  notes  held  by  one  P^ 
and  also  a  $60  note  given  by  plaintiff  with  surety  to  the  said  D.  which  bad  been 
indorsed  on  the  mortgage  notes  as  part  payment;  this  sale  was  naade  in  the 
spring  of  1846,  since  which  time  defendant  had  been  in  possession  of  the  iaim; 
in  March  1S62,  plaintiff  paid  one  half  the  amonnt  of  the  $60  note  and  ccsta  4tc. 
for  which  he  seeks  to  recover  in  this  action;  it  also  appeared,  tliat  the  plaintiff, 
and  one  H.  wlio  had  owned  jointly  with  plainlaff,  had,  with  the  assent  of  de- 
fendant qnit-olairacd  to  said  D.,  but  that  D.  only  claimed  to  the  extent  of  his 
mortgage;  the  quit-claim  to  D.  was  before  the  sale  by  plaintiff  to  the  defend- 
ant—ITeltf—l;'  That  plaintiff  to  recover  for  money  paid  to  defendant's  iiae, 
must  show  that  the  debt  which  he  paid  had  become  the  proper  debt  of  the  de- 
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fendftnt  to  paj,  by  »  oontract  wbich  was  so  antfaenticated^as  to  form  the  proper 
bask  of  an  action  in  a  court  of  law.  S.  That  the  case  came  cleaiiy  within  the 
provisions  of  the  statoUe,  (Ckmp.  gtHl.  <%ap.  M  \  1,)  which  pnrrides,  that "  Mo 
aetion,  shall  be  broni^t  upon  asy  oontxact  for  the  sale  of  land8>-er  of  w/  ii^ 
terest  in  or  concemii^  them— -onless  in  writing,"  &o. 

Assumpsit  ;  the  action  was  commenced  before  a  justice  of  the 
peace,  and  came  to  the  county  court  by  appeaL 

Plea,  the  genera!  issue,  and  statute  of  limitations^  both  of  which 
were  traTcrsed  by  the  plaintiff.    The  case  was  tried  by  the  court. 

The  plaintiff  claimed  to  recover  a  sum  of  money  paid  by  him 
to  one  Almon  Stoddard,  on  a  certain  note., 

From  the  evidence  in  the  case,  the  court  found  the  following 
facts :  The  plaintiff  and  one  David  Hudson  were  the  owners  of 
a  farm  in  Newark,  on  which  farm  one  Lucius  Denison  held  i| 
mortgage  to  secure  the  payment  of  certam  notes. 

In  November,  1844,  the  plaintiff  and  said  Hudson  called  <m 
Denison  and  wished  him  to  give  up  the  notes  and  mortgage  he 
held,  and  take  their  notes  and  a  new  mortgage.  Denison  declined 
to  do  this,  unless  they  would  pay  him  $50,  on  the  mortgage  debt 

They  procured  Almon  Stoddard  to  sign  a  note  as  surety  for 
them  to  said  Denison,  for  $50,  dated  November  30, 1844,  payable 
in  one  year  with  annual  interest,  and  this  note  was  indorsed  by 
Denison  on  the  mortgage  notes* 

In  the  spring  of  1845,  Hudson  8pI4  out  his  interest  i«  th^  fam 
to  the  defendant,  who  went  into  poss^on  with  the  plaiatifff  Iv 
the  spring  of  1846,  in  April,  the  plaintiff  sold  his  interest  in  die 
iarm  to  the  defendant,  and  tb^  plaintiff  then  left  the  iMm,  mdtbe 
defendant  has  had  the  sole  possession  and  occnpanc^^  of  thi^  iwtf 
ever  mce. 

In  consideration  of  this  sale  by  plaintiff  to  defendant  of  his  in- 
terest in  said  farm,  the  defendant  agreed  with  the  plaintiff  ^(e  i^p 
iwto  his  sheesyond  to  dear  him'*  6t)m  the  said  mortgage  notes^  paid 
also  the  said  $50  note  given  to  Deni9Qn,  as  before  stated* 

No  writing  of  any  kind  was  ea^eeu^  between  plaintiff  and  d^ 
fendanti  at  the  time  of  the  trade,  or  at  any  time. 

It  also  i^peared,  that  in  Septemberi  1845,  while  plaintiff  apd 
defendaiit  were  in  the  possession  of  said  farm  together,  the  pjainr 
tiff  and  Hudson  executed  a  qt^it-daim  deed  of  the  ftm  to  said 
Denison,  to  prevent  the  crops  growing  on  the  farm  &Qm  being 
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attached,  and  tliig  was  known,  and  assented  to^  by  the  defendant 
Said  Denison  had  never  daimed  any  other  interest  or  title  in  said 
faim,  than  his  mortgage  upon  it,  and  the  title  BtiH  remains  in  said 
Denison,  as  above  stated,  though  the  defendant  has  paid  to  Deni- 
son, a  part  of  said  mortgage  debt  Stoddard,  the  sure^  paid  said 
note  of  $50,  to  Denison,  and  brought  a  suit  against  the  plaintiff  to 
collect  one  half  the  amount  so  paid ;  Imd  in  March,  1852,  the 
plaintiff  paid  the  same  to  said  Stoddard. 

The  defendant  objected  to  parol  evidence  being  received,  to 
prove  the  defendant's  agreement  above  stated;  but  the  court  over- 
ruled the  objection,  to  which  decision  the  defendant  excepted. 

Upon  the  foregoing  facts,  the  courts — ^Polaitd,  J.,  presiding^— 
rendered  judgment  for  the  plaintiff  to  recover  of  the  defendant 
the  sum  so  paid  to  said  Stoddard,  and  the  interest  on  the  same 
since. 

Exceptions  by  defendant 

A^J*  Ft£ar<2  for  defendant 

E.  A.  Cdhoan  and  K  S.  BarOett  for  plaintiff. 

This  was  a  contract  by  which  defendant  agreed  ^  to  Hep  into 
plaiintiff*s  shoes  and  dear  him  **  from  the  mortgage  notes,  and  the 
$50  note ;  for  the  non-payment  of  one  half  of  the  sidd  $50  note, 
this  suit  is  brought  Defendant  went  into  possession  of  the  prem- 
ises in  April,  1846,  and  has  had  the  sole  occupancy  ever  since. 
The  defendant  has  paid  part  of  the  mortgage  debt,  and  virtually 
accepted  a  deed,  by  his  assent  to  the  deed  executed  by  plaintiff  to 
Denison. 

The  land  was  conveyed,  the  contract  has  been  fully  performed 
by  both  parties,  nothing  remaining  but  a  payment  of  a  part  of  the 
purchase  money. 

Indeed,  this  would  seem  to  be  a  sale  of  a  contract^  or  plain- 
tiff's  rights  or  chance  in  a  contract,  rather  than  a  sale  of  land. 
But  admitting  the  original  agreement  embraced  an  interest  in 
land,  this  action  at  most,  merely  concerns  the  price  of  la^ 
which  by  the  statute  of  frauds  is  not  required  to  be  in  writings 
or  to  be  proved  by  a  written  agreement  White  v.  MiBer^ 
22  Yt  880.  Thayerv.  VUas  etaL,  23  Vt  494.  Bibiardr.  Whii- 
neg,  18  Yt  21. 
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This  is  only  a  demand  for  money  arising  out  of  a  previous  cor- 
tract,  and  assumpsit  will  lie.  WtUbinsan  t.  SeoUy  17  Mass.  249. 
Goodwin  v.  Gilbert^  9  Mass.  510.  Pomeroy  ▼.  Winshipf  12  Mass. 
514.  Shepherd  t.  Litthj  14  Johns.  210.  Bowen  v.  Bdly  20  Johns. 
838. 

2.  The  statute  of  limitations  (if  the  defendant  urges  it)  does 
not  apply.  This  is  a  contract  of  indemnity  hy  which  defendant 
is  to  dear  plaintiff  from  the  note ;  not  a  promise  to  pay  the  note 
the  day  of  its  maturity.  Indeed,  the  note  had  been  long  over  due 
when  this  agreement  was  made.  The  statute  began  to  run  at  the 
time  plaintiff  paid  the  note.     Orofoot  v.  Moore^  4  Yt.  204. 

The  opinion  of  the  court  was  delivered  by 

Bedfield,  Ch.  J.  This  is  an  action  of  assumpsit,  declaring 
for  money  paid,  and  also  on  a  spedal  contract  The  consideration 
alleged  in  the  special  contract  is  the  conveyance,  by  the  jdaintiff 
of  his  equity  of  redemption  in  certain  premises,  to  one  ^Lucius 
Denison,  for  the  benefit  of  the  defendant. 

The  facts  proved  are,  that  plaintiff  and  one  Hudson  were  the 
owners  of  the  equity  of  redemption,  and  defendant  had  bought 
Hudson's  right,  by  verbal  contract,  and  gone  into  possession,  and 
was  carrying  on  the  land  jointly  with  the  plaintiff.  To  prevent 
the  attachment  of  the  crops,  by  creditors,  but  whose  creditors,  or 
whose  interest,  is  not  stated,  the  plaintiff  and  Hudson,  with  the* 
knowledge  and  assent  of  defendant,  conveyed  the  land  by  quit- 
claim, to  Lucius  Denison,  who  held  a  mortgage  on  the  premises. 
This  was  in  September,  1845.  In  April,  1846,  the  plamtiff  <"  sold 
his  interest  in  the  farm  to  defendant,  and  left  it,  and  defendant  has 
occupied  it  since.^  The  case  states,  that  in  consideration  of  this 
sale,  by  plaintiff  to  defendant^  of  his  interest  in  said  farm  the  de- 
fendant agreed  with  the  plaintiff  ^  to  step  into  his  shoes  and  to 
clear  him  **  from  said  mortgage  notes,  and  also  a  $50  note  given 
by  plaintiff  with  surety  to  Denison,  which  had  been  indorsed  on 
the  mortgage,  as  part  payment  The  plaintiff  paid  half  the 
amount  of  the  $50  note  and  costs,  &c.,  in  March,  1852,  whidi  he 
seeks  to  recover  in  this  action,  and  for  which  the  county  court 
rendered  judgment  in  his  favor.  The  defendant  plead,  and  relied 
upon  the  statute  of  limitations  in  his  defense,  and  also  that  the 
contract  was  one  upon  which  the  plaintiff  could  not  recover,  at 
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law,  wiihoYit  showing  the  same  to  have  been  rechioed  to  writing. 
The  case  states  that  '^no  writing  of  anj  kind  was  executed  be- 
tween the  plaintiff  and  defendant^rr^at  any  time."  The  defendant 
objected  to  the  kind  of  eyidenoe  offered  by  plaintiff,  and  to  th« 
judgment  in  his  favor,  and  took  exceptions  upon  both  points.  There 
is  OQ  testimony  in  the  case  tending  to  show,  that  at  the  timeof  the 
^sonyeyance  of  plaintiff's  title  to  Denison,  the  sale  to  defendant 
was  in  contemplation  by  either  plaintiff  or  defendant 

Xt  seems  to  us  difficult  to  anstanpi  ihe  judgment  below,  upon 
Uivee  grounds. 

L  There  is  no  testimony  in  the  casc^  and  of  coursei  it  wasnot 
within  the  discretion  of  the  county  court  as  triers  of  the  fact  to 
find,  that  the  conveyance  to  Denison  oonstitnted  the  oonsideratiaa 
of  the  defendant's  undertaking.  The  ease  indeed  finds  the  oon- 
to1»7i  when  it  states  that,  ^  In  consi^eratipn  of  this  sale  by  plaii^ 
tiff  to  defendant,  (which  was  in  the  spring  of  1846,)  of  his  interest 
in  said  fi^nn,  the  def^^ndant  iigreed  with  the  plaintifi^"  dc<u  The 
plaintiff  then  did  not  prove  either  of  his  special  counts.  He  could 
0»ly  r^oover  then  as  for  xmaof^  paid  to  defendant's  use.  To  sus- 
<9lin  this  he  must  show,  that  the  debt  which  he  paid  had  beoome 
the  proper  debt  of  the  defendant  to  piiy,  by  a  contract  which  was 
^  authenticated,  as  to  form  the  proper  basis  of  an  action,  in  a 
^urfoflaw.  Tbis  bxiqgs  mi  to  the  second  point 
•  n.  The  statute  of  thto  slaste,  Comp.  Stat  Ohap.  64  {  1,  pro- 
vides, that  ^  No  actton-^shall  be  brought  upon  any  oontract  for 
the  sale  of  lands^*-^or  of  any  interest  in  or  conceniing  them." 
The  case  here  8tates,in  express  terms, that  the  ccmsideration  of 
d^lendapfs  promise  upon  which  judgment  was  given,  ^was  the 
Mie  by  plaintiff  to  defendant  of  his  interest  in  said  form,"  and 
th^  ^no  writmg  of  any  kind  was  executed  upon  the  oocaskm,  or 
at  any  other  time,"  in  regard  to  the  matter.  How  it  is  possible 
then  to  escape  irovi  the  statute,  short  of  disregarding  its  express 
«ad  most  explicit  terpis  and  obvious  Import,  it  is  oertamly  difficult 
for  us  to  comprehend*  It  is  true,  that  if  the  interest  in  the  land, 
frfaiob  forms  the  substratum  and  consideration  of  the  contract,  haa 
been  Qonyeyed,  by  proper  conveyances,  the  case  is  said  to  be  so 
for  en  executed  contract,  that  it  is  taken  out  of  the  evil,  and  vir*> 
tnelly  out<tf  the  terms  of  the  statute^  and  an  action  will  lie  forthe 
QKweyt  whieb  was  the  price  of  the  conveyance.    AxMrnv.  AS^ 
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AsiA  it  naked  no  diflbreiiea  whedier  tlie  action  la  by  the  veadMr 
or  vendee  of  the 'land.  It  is  equallj  upon  a  contract  for  the  sale 
<yf  an  interest  in  land.  Tktte  k  ptirhapB  thia  differeaoe  ih  the 
-positioii  of  ^e  vendor  attd  vendee*  If  the  former  has  performdi 
on  his  part,  hj  conveying  tl^e  land^  tlie  case  is  thereby  taken  cot 
of  the  statute,  and  he  narf  sastaia  ton  action  for  the  money,  whBe 
if  the  vendor  has  paid  the  money,  he  ean  only  reeovar  back  hb 
money,  and  not  the  prioe  of  the  land,  niddi  he  would  be  emitled 
to  ds^  if  the  contract  were  in  writhig*  Pigment  of  the  ]«iee 
is  not  snch  part  peHi)rnuuiee  as  wffi  take  the  case  oat  of  the 
atatnte. 

As  this  case  Bfflffids,itaiifight  be  possible  perhapato  regard  Hud- 
son's conveyance  to  Denison,  as  a  conveyance  for  the  benetft  of 
defendant,  so  &r  as  his  half  was  coneemed,  which  defendant  had 
before  purchased,  as  a  trust  might  possibly  thereby  result  in  favor 
of  defendant  But  this  is  questionable.  But  in  regard  to  the 
conveyance  of  plaintiff's  interest  to  Denison,  it  either  left  still  an 
equity  of  redemption  in  plaintiff,  as  before,  or  a  trust  in  his  favor, 
which  might  enable  him  in  equity  to  compel  Denison  to  convey 
upon  payment  of  the  sum  due  upon  the  mortgage.  But  clearly 
the  interest  in  the  land,  for  which  defendant  promised  to  pay,  was 
in  plaintiff,  and  without  some  conveyance,  in  writing,  it  will  be 
impossible  for  defendant  to  so  connect  himself  with  the  right  to 
redeem,  as  to  sustain  a  bill  for  that  purpose,  in  liis  own  name 
against  this  mortgage.  It  is  probable,  that  the  contract  has  been 
so  &r  performed,  as  to  enable  the  defendant  to  sustain  a  bill  in 
equity  against  Denison  and  the  plaintiff,  to  obtain  leave  to  re- 
deem. But  it  is  dear  the  defendant  can  maintain  no  suit  upon 
the  contract  to  compel  plaintiff  to  pay  damages  for  not  conveying 
his  equity  of  redemption,  and  should  defendant  pay  the  mortgage, 
as  he  abready  has  in  part,  it  would  only  vest  plaintiff's  half  of  the 
tide,  either  in  himself  or  in  Denison,  in  trust  for  him.  There  has 
as  yet,  been  created  no  privity,  between  Denison  and  defendant, 
by  any  contract,  which  the  law  recognizes,  as  sufficient  for  that 
purpose.  We  think,  therefore,  the  defendant  is  not  liable  to  an 
action  upon  this  contract  If  he  chooses  to  lose,  what  he  has  paid 
and  let  the  land  go  to  the  plaintiff,  he  is  still  at  liberty  so  to  do, 
having  never  entered  into  any  contract,  which  the  law  recognizes 
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as  the  proper  bads  of  an  action.  A  dedskm  controlling  this  case 
in  many  of  the  points  was  made  in  this  county  some  years  sbce, 
which  I  do  not  find  reported. 

UL  In  regard  to  the  statute  of  limitations,  it  is  no  donbt  a  fnll 
defense  to  the  action,  unless  defendant's  promise  was  a  mere  in* 
demnity.  But  it  seems  to  hare  been  a  promise  ^  to  standin  plain- 
tiff's shoes."  How  defendant  could  do  this,  and  not  promise  to 
pay  the  notes,  it  is  not  easy  to  peiceiTe.  The  other  portion  of 
the  contract  looks  more  like  an  agreement  to  save  harmless.  But 
if  the  contract  had  been  in  writings  it  seems  to  me,  the  plamtiff 
might  have  sued  immediately  and  recovered  the  full  amount  which 
defendant  undertook  to  pay,  as  was  held  in  a  recent  case  in  Windr 
sor  county.  At  all  events  the  second  point  presents  insuperable 
difficulties  to  any  recovery. 

Judgment  reversed  and  case  remanded. 
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Thokas  Allen  v.  Andrew  Tatlob  &  Othebs. 

Review,    DepotUioni.    Dedaraiton  far  leitermenU  in  the  aeUon 
farefectmenL 

A  declaration  for  bettormento,  filed  In  action  of  ^ectment,  ia  a  mere  a4jvDct  to  tha 
action  of  ejectment,  and  does  not  come  within  the  pioyisiona  of  the  atatnte, 
(Comp.  Stat  221  \  17,)  giring  a  right  of  review,  and  In  a  canie  or  snit  fininded 
on  snoh  a  declaration,  neither  party  ia  entitled  to  a  re^ew. 

The  initiala  of  a  middle  name  ia  no  part  of  the  name,  and  the  omtialon  or  mis- 
itatement  of  tiiem  in  a  deposition,  in  describing  the  paitiaa  or  the  deponent, 
fonna  no  good  ground  of  oltjeotkn  to  the  deposHioii. 
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Tma  was  a  declaration  for  bettennentBy  filed  in  an  action  of  gect- 
ment. 

Plea,  the  general  issue,  and  trial  by  jurj. 

On  the  trial  the  plaintiff  offered  the  deposition  of  one  Joseph 
A«  Martin,  to  the  admission  of  which  the  defendants  objected,  on 
the  ground  that  the  parties  to  the  suit  were  not  correctly  describe 
ed  in  the  certificate  of  said  deposition  (the  omission  or  mis-«tate- 
ment  being  in  relation  io  the  initials  of  the  middle  name  of  some  of 
the  parties.) 

The  County  Courts — ^Polahd,  J.,  presiding,-— overruled  tibe 
objection,  and  admitted  the  deposition.  To  this  decision  of  the 
court  the  defendants  except^ 

Afler  the  jury  had  returned  a  verdict  for  the  plaintiff,  the  de- 
fendants moved  for  a  review  of  the  sbid  cause,  which  motion  was 
overruled  by  the  court,  and  a  review  denied. 

To  which  decision  of  the  court  the  defendants  also  excepted. 

TT.  Ssj/woody  Jr.  for  defendants. 

The  statute  provides  that  in  all  civil  causes  tried  before  the 
county  court,  either  party  may  once,  and  no  more»  review  his 
cause  to  the  next  term  of  sq^  court. 

I  contend  that  this  declaration  for  betterments  was  a  cause  tried 
before  the  county  court 

The  Compiled  Statutes,  286  §  17,  provides  for  the  filing  of  the 
declaration.  In  section  18;  it  is  twice  spoken  of  as  an  action  of  the 
case ;  and  it  directs  that  the  action  of  ^ectment  shall  be  stayed 
until  the  action  of  the  case  is  ended.  The  same  phraseology  is 
used  substantially  in  sections  19,  22, 23. 

This  point  was  not  properly  before  the  court  in  tlie  case  of 
€fa^  ei  al  v.  Ladd^  6  Yt.  174.  The  remarks  oki  this  poist  were 
made  by  way  of  advice. 

The  case  spoken  of  by  Judge  Williams,  as  having  been  de* 
cided  in  Orleans  County,  must  have  been  decided  under  some  stat- 
ute very  different  from  our  present  law ;  but  as  the  tune  when  the 
decision  was  made  is  not  stated,  it  is  impossible  to  ascertain  what 
it  was. 

But  the  exception  taken  to  the  deposition  is  fatal  to  the  < 
and  if  so,  the  review  is  of  no  con8ei|ueiioe. 
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J.  D.  Stoddard  and  J,  Steele  for  plaintiff. 
The  onlj  reliable  objection  to  the  jadgment  below,  seems  to  be 
the  court's  refusal  to  grant  the  defendants  a  review. 

1.  Can  the  error  complained  of  be  reached  be  exceptions. 

2.  If  the  court  can  revise  the  judgment  below  in  this  manner, 
it  is  a  sufficient  answer,  that  in  the  case  of  Gage  et  oL  y.  Laddy 
6  Vt  174,  it  was  adjudged  that  the  right  of  review  in  those  pro- 
ceedings was  not  given,  and  that  under  subsequent  revisions  of 
oar  statute  the  original  text  relating  to  this  form  of  remedj  is  lit- 
eiallj  retained. 

The  opinion  of  the  court  was  delivered  by 

IsHAM,  J.  The  case  of  Gage  v.  Laddj  6  Yt  174,  seems  to 
dispose  of  the  question  arising  in  this  case,  as  to  the  defendants' 
right  of  review.  The  Ck»mp.  Stat  221  §  17,  gives  the  right  of 
review,  with  few  exceptions,  "  to  either  party  in  all  civil  actions, 
tried  before  the  county  court"  The  provisions  of  this  statute, 
however,  do  not  extend  to  a  declaration  for  betterments,  filed  in 
the  action  of  ejectment,  after  a  final  judgment  in  the  case ;  as 
such  a  declaration  is  not  a  cause  or  suit  within  the  letter  or  spirit 
of  the  act  From  the  various  provisions  of  the  statute,  it  is  evi- 
dent, the  legislature  never  contemplated  such  a  declaration  to  be 
the  commencement  of  a  new  action,  but  merely  as  a  continuation 
of  the  original  suit  in  which  it  was  filed.  It  was  designed,  in  that 
mode,  to  ascertain  the  damages  sustained,  and  adjudicate  the  re- 
spective rights  and  claims  of  the  parties,  growing  out  of  the  use 
and  occupancy  of  the  land,  for  which  the  action  of  ejectment  was 
brought  The  action  of  ejectment  is  the  principal  cause  or  suit, 
in  which  the  right  of  review  exists.  The  declaration  for  better- 
ments is  an  incidental  prosecution,  a  mere  adjunct  to  the  action  of 
^ectment  The  case  of  ffatt  ^  Parker  v.  IfaUj  24  Vt  637,  re- 
cognized the  same  principle,  in  which  the  case  of  Gage  v.  Laddy 
was  referred  to  and  approved.  We  must  regard  this  question  as 
having  been  settled  by  those  authorities,  and  that  the  review,  in 
this  instance,  was  properly  refused. 

We  see  no  objection  to  the  deposition  of  Mr.  Martin.  It  has 
been  frequently  decided  in  this,  and  other  states,  that  the  initials 
of  a  middle  name  is  no  part  of  the  name ;  and  that  the  omission 
XXVI  39 
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or  mis-statement  of  them  will  be  no  ground  of  objection.    It  is 
rendered  certain  in  what  cause,  and  between  what  parties  the  de- 
position was  to  be  used. 
Judgment  of  the  County  Court  afi&nned. 


Wm.  C.  Mobgak  and  Wm.  M.  Steabns  v.  Ezba  &  Jeboxs 
Barker  and  O.  Lawrence. 

TVespan.    Ettopptl  or  Bar  to  a  recovery^  3^e, 

The  plaintiff's  commenced  their  action  of  trespass  against  one  H.  and  the  defend- 
ants, for  thirty-two  pine  trees  and  some  other  dmber;  in  the  oouity  ooort  tiie 
plaintiffs  recovered  against  the  defendants  for  other  timber,  and  a  rerdict  pMsed 
in  favor  of  H.,  who  cnt  the  said  pine  trees  and  sold  them  to  the  defendants,  the 
plaintiffs  failing  to  make  ont  title  to  the  land  on  which  they  were  cot;  and  this 
verdict  as  to  H.  was  final,  and  the  case  as  to  him  was  caniedto  the  Soprane 
Coart,and  there  affirmed;  the  defendants  reviewed,  and,  at  the  trial,  gam  notice 
of  the  final  judgment  in  favor  of  H.,  as  their  defense  so  far  as  the  cntting  of 
the  said  pine  trees  are  concerned;  the  plaintiffs  failed  to  recover  of  the  defend- 
ants, except  for  the  said  pine  trees  so  cnt  by  said  H. ;  and  the  defendants  dahn 
that  plaintiffs  cannot  recover  of  them,  for  the  same  trees — BeU^-AtX  the  jvd|^ 
ment  in  favor  of  H«  is  a  conclosive  bar  against  a  recovery  by  plaintiffs,  and  that 
it  quieted  the  titie  to  the  trees  in  H.,  and  that  this  bar  must  extend  to  all  who 
stand  in  privity  of  estate  with  H. 

It  is  not  important  or  necessary,  that  the  estoppel,  or  bar,  should  exist  befim  tfa* 
oommencement  of  the  action. 

Trespass  for  thirty-two  pine  trees,  and  some  other  timber, 
taken  from  lot  No.  4,  in  the  9  th  Range  of  lots  in  Victory.  The 
declaration  contained  two  counts.  The  plaintiffs  claimed  under 
one  Samuel  A.  Chandler.  The  writ  was  originally  against  one 
Isaac  R.  Houston  and  the  present  defendants,  and  it  appeared  that 
said  Houston  cut  the  thirty-two  pine  trees  and  drew  them  to 
Moose  River,  and  there  sold  them  to  the  defendants  who  took  them 
down  the  river.  The  jury  returned  a  verdict  in  favor  of  the 
said  Houston,  the  plaintiffs  failing  to  show  sufficient  title  in  Chan- 
dler, under  whom  they  claimed.  The  case  was  carried  to  the 
Supreme  Court  as  to  said  Houston,  and  judgment  there  affirmed. 
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The  faetfl,  relating  to  the  questions  passed  npon,  sufficiently  ap- 
pear in  the  0{»nion  of  the  eourt,  bj  Bedfield,  Ch.  J. 

In  the  trial  below  the  jury,  under  instruction  of  the  court,  re- 
turned a  special  verdict,  m  which  they  found  defendants  guilty, 
for  timber  taken  from  said  lot  No.  4,  (it  being  the  timber  cut  by 
said  Houston,)  and  not  guilty  for  timber  taken  from  lot  No.  9. 

Wm*  Hegujoody  Jr.  and  K  A,  Fletcker  for  defendants. 

The  jadgment  in  favor  of  Houston,  is  an  estoppel  in  favor  of 
these  defendants.  If  this  were  not  so,  Houston  would  yet  be  liable 
for  this  very  timber ;  he  having  sold  it  to  these  defendants  as  his 
own  property,  and  in  such  case  there  is  an  implied  warranty  of 
title.  2  Kent's  Com.  374.  1  Ld.  Ratkond  398.  1  Salk.  210. 
Strong  y.  Barnes,  11  Vt  221. 

The  adjudication  binds  these  plaintiffs  for  the  reason  that  they 
were  parties  to  it ;  and  it  is  good  in  favor  of  these  defendants,  for 
they  were  privy  by  succession  to  the  rights  of  Houston.  1  Green- 
leaf's  Ev.  189, 522,  523  and  524.  Wright  v.  Bazm  et  al,  24  Vt. 
143.  Aikeft  et  oLy.  Peek,  22  Vt  255.  Perkins  v.  Walkery  19 
Vt  144.  Burton  v.  WHMnson,  18  Vt  186.  Orag  v.  Pingreg,  17 
Vt  419.  Green  v.  Clarke,  13  Vt  158.  Isaacs  v.  Clarke,  12  Vt 
692.     Dorset  v.  Manchester,  3  Vt  370. 

Geo.  C.  Oahoon  for  plaintiflb. 

Claimed,  that  the  previous  judgments  in  the  case  from  which 
the  respective  parties  at  different  times  took  their  review,  after 
such  reviews  were  taken,  retained  none  of  their  pristine  virtues 
of  conclusiveness,  but  each  became  on  such  review  vacated,  and 
hence  the  trial  de  novo,  to  determine  the  right ;  each  review  being 
but  another  name  for  the  right  of  each  respective  party  to  have 
a  new  trial.  Each  successive  one  abridging  the  right,  till  the 
chances  for  further  litigation  are  exhausted.  Which  when  done, 
ihe  last  trial  becomes  the  finality  of  the  matter,  each  party  using 
rightfully  each,  every  and  all  positions  in  prosecution  or  defense 
known  in  the  wisdom  of  the  law. 

Had  the  former  judgment  been  for  the  plaintifis  against  Hous- 
ton alone  for  the  trees,  then  the  other  defendants  might  per- 
haps have  pleaded  the  former  recovery  in  bar  to  this ;  but  no  such 
fact  exists  on  which  to  theorize ;  plaintiff  recovered  of  no  one  for 
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said  trees,  and  no  one  has  in  any  manner  paid  for  the  same  to 
plaintifis,  who  on  the  finding  of  the  jury  have  been  adjudged  the 
legal  owners,  and  the  defendants  the  trespassers.  The  qaesti<m  as 
to  the  title  in  the  premises,  and  of  the  timber  when  serered  there- 
from have  already  been  before  the  conrti  and  passed  upon  ona  for- 
mer bill  of  exceptions.  Goodwin  v.  Biathawc^,  1  Vt  485.  Tale 
T.  Seeley  et  oL^  15  Vt  221.  Landng  etaL  v.  Montgomery,  2  Jolaas^ 
882.  1  Chit.  PL  65  to  72.  6  Taunt.  47.  BuL  N.  Pri  41.  12 
Mad.  448.    1  Wilson  328.  2  Saund.  PL  &  Ev.  892-8  and  868-4. 

The  opinion  of  the  court  was  delivered  by 

Redfi£ld,  Ch.  J.  In  this  case  the  plaintiffs  make  title  to  the 
lands,  in  question,  being  lot  No.  4,  in  Range  9,  in  Victory,  undar 
Samuel  A.  Chandler.  The  trespass  complained  of  is  catting 
thirty-two  pine  trees,  on  said  lot.  These  trees  were  cat  by  one 
Houston,  who  was  a  party  to  this  suit,  at  the  two  first  trials,  in  the 
county  court,  and  by  him  sold  to  the  other  defendants,  which  is  the 
mode,  in  which  a  cause  of  action  is  made  out  against  them. 

At  the  two  former  trials  in  the  county  court,  the  plaintiffs  fiuled 
to  show  title  to  the  lot,  on  which  these  trees  were  cat,  in  Chandler, 
and  consequently,  in  themselves,  and  thus  failed  to  recover,  for 
the  cutting  of  these  trees,  against  any  of  the  defendants.  At  the 
last  trial  diey  did  recover,  against  the  present  defendants,  for  other 
timber,  a  verdict  passing  in  favor  of  Houston,  on  the  ground 
stated  above.  Houston  became  separated  from  the  other  defend* 
ants,  his  case ;  being  a  final  verdict,  was  carried  to  the  Supreme 
Court,  and  was  there  afSbrmed.  The  other  defendants  reviewed, 
and,  at  the  trial,  gave  notice  of  the  final  judgment,  in  &vor  of 
Houston,  as  their  defense,  so  &r  as  the  cutting  of  the  thirty-two 
trees  is  concerned,  they  having  purchased  of  Honston,  and  his 
title  being  quieted  by  the  final  judgment  in  his  fieivor,  as  the  de- 
fendants now  dalm.  The  plaintiffs  having  in  the  last  trial,  in  tlie 
county  court,  failed  to  recover  of  these  ddendants,  except  for  the 
same  thirty-two  trees,  cut  by  Houston,  they  now  daim  that  the 
plaintiff  cannot  recover  of  them,  for  the  same  trees. 

And  in  this,  it  seems  to  us,  the  defendants  are  well  founded,  in 
law.  This  defense  is  not  altogether  of  the  nature  of  a  strict  ea^ 
toppel.  It  is  rather  of  the  nature  of  a  former  recovery,  for  the 
same  cause  of  action.    For  a  foilure  to  recover  is  as  conclusive  a 
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bar  as  a  recovery  and  pajment  of  the  judgmenty  so  far  as  the  party 
to  that  judgment  is  oonoemed.  As  to  bun,  the  jadgment  is  con- 
dusive,  it  being  shown  on  all  the  trials,  that  he  cat  the  trees,  and 
the  plaintiffs  failing  to  show  title  in  themselves,  the  jadgment  con- 
dnsively  establishes  the  right  to  hold  the  trees,  against  the  plain- 
tiffs. And  this  bar  must  extend  to  all  who  stand  in  privity  of  es- 
tate with  Houston.  And  privies  in  estate  include  all  who  derive 
title  nnder  the  party.  This  is  familiar  law,  and  the  necessity  of 
such  a  rule  is  forcibly  illustrated,  in  the  present  case.  For  if  the 
plaintifife  could  here  recover  of  these  defendants,  and  they  of 
Houston,  of  which  there  can  be  no  doubt,  the  plaintiffs  would  ef- 
fect circuitously,  a  reversal  of  the  judgment  against  them,  in 
Houston's  favor.  This  would  be  at  variance  with  the  well  settled 
prindples,  upon  this  subject  It  was  never  regarded  as  of  any 
importance,  that  the  estoppd,  or  bar,  should  exist,  before  the  com- 
mencement of  the  action,  if  properly  pleaded,  of  which  no  ques- 
tion seems  to  be  made,  or  probably  could  be  here.  The  result  is 
that  the  judgment  must  be  reversed  on  this  ground. 

We  have  taken  no  pains  to  examine  the  other  ground.  The 
contract  with  Chandler,  who  owned  the  land,  being  in  writing,  it 
might  probably  be  so  far  conveyed,  by  merely  verbal  contract,  as 
to  give  the  plaintiffs  the  rights  conveyed,  by  Chandler.  Whether 
the  writing  of  Chandler  was  intended  to  convey  any  present  in- 
terest is  very  questionable. 

In  terms  Chandler  agrees  to  sell,  and  the  other  party  agrees  to 
purchase,  thus  making  it  strictly  executory.  And  as  it  looks  to  a 
future  performance,  and  the  continuing  rights  of  the  second  party 
depend,  upon  continuing  performance  on  their  part,  it  would  seem 
more  consistent,  with  the  usual  construction  of  such  contracts,  to 
hold  that  either  party  might  refuse  to  go  forward  with  the  contract 
and  thus  drive  the  other  party,  to  his  daim  for  damages,  and  that 
no  tide  vested  in  the  timber,  until,  or  as  fast  as  it  was  cut 

Judgment  reversed,  and  case  remanded. 


NoTB.— The  character  and  eflfect  of  the  contract  with  Chandler  and  the  precise 
title,  or  right,  acqnired  by  it,  ia  undoubtedly  altogether  a  question  of  law,  in  re- 
gard to  which  the  jury  have  no  discredon. 
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Wauneb  Cheney,  Ira  Cheney,  Stephen  White  &  Matil- 
da, HIS  WIFE,  Albert  A.  Cheney  and  Laura  A.  Che- 
ney V.  Daniel  Cheney,  John  Stockwell,  and  Beuben 
Lahpson. 

Ejectment     Several  plaintiffs  counting  on  joint  titUf  must  show . 
tide  at  the  time  of  triaL    JEvidence. 

In  ejectment,  if  several  plaintiffs  count  upon  a  joint  title  and  light  of  possession, 
they  must  each  and  all  show,  that  snch  legal  title  and  right  of  possession  exists 
at  the  time  of  trial,  as  well  as  at  the  commenoement  of  the  snityor  they  cannot 
sustain  the  action. 

Kvidence  may  be  introduced  under  the  general  issue,  in  ejectoMnt,  where  diere 
are  several  {daintifis,  disprovbg  their  joint  tkle  and  right  of  possession;  for,  it 
is  the  denial  of  a  fact  which  the  plaintifls  must  in  the  first  histaoce  show  in  mp- 
pott  of  then:  action. 

Ejectment  for  lots  No.  8,  Sd  division,  right  of  Oliver  Robin- 
son, and  lot  No.  3,  4tli  division,  right  of  Joel  Grant,  in  Lunen- 
burg. 

Plea,  the  general  issue,  and  trial  by  jury. 

On  the  trial,  the  plaintiffs,  to  support  the  issue  on  their  part, 
read  in  evidence :  1.  A  deed  from  Phinehas  Dodge  to  Daniel 
Cheney,  dated  January  4,  1796,  of  sixty  acres  of  the  easterly 
part  of  lot  No.  8,  Sd  division  in  Lunenburg,  the  same  being  de- 
scribed by  metes  and  bounds. 

2.  A  d^d  from  Z.  Eager  to  Daniel  Cheney,  dated  Februaiy  6, 
1796,  of  fifty  acres,  being  one  half  of  the  4th  division  lot  of  the 
right  of  Joel  Grant,  in  Lunenburg. 

8.  A  copy  of  the  probate  records,  of  the  appointment  of  a 
committee,  consisting  of  Walter  Bloes,  William  Heywood,  and 
Bobert  W.  McCoy,  by  the  probate  court  for  the  district  of  Es- 
sex, to  set  off  the  widow's  dower,  and  make  a  division  of  iJie  es- 
tate of  Daniel  Cheney,  among  the  heirs  of  said  estate ;  and  alao 
the  report  of  said  committee  setting  out  dower  of  the  widow,  Re- 
becca Cheney,  in  said  estate,  and  a  division  of  the  residue  of  said 
estate,  among  the  heirs  thereto. 

It  was  admitted  by  the  defendants,  that  the  persons  named  as 
heirs  in  said  return,  were  the  proper  legal  heirs  to  the  said  estate 
of  the  said  Daniel  Cheney.    And  also  that  the  reversion  of  the 
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Widow's  dower  had  not  been  divided  among  the  heirs  to  said  es- 
tate. 

It  was  also  admitted  bj  the  defendants  that  the  phuntifi  are  the 
legal  heirs  of  Thomas  Cheney,  who  was  a  son,  and  one  of  the 
heirs  of  the  said  Daniel  Chenej. 

The  plaintiffs  also  read  in  evidence,  a  deed  from  Lanra  A«  Cheney 
and  Albert  A.  Cheney,  (two  of  the  plaintiffs,)  to  Warner  Cheney, 
(one  of  the  plaintiffs,)  dated  May  14,  1849,  of  all  their  interest  in 
lots  No.  3,  4th  division,  and  No.  8,  dd  division,  and  especially  in 
tfaat  part  set  to  Bebeeca  Cheney. 

Also  a  deed  from  said  Warner  Cheney,  to  Maiy  Nasmith,  dat- 
ed Angust  18, 1849,  of  the  same  premises. 

The  plaintiffs  also  proved,  that  said  Rebecca  Cheney  went  into 
the  occupancy  of  the  land  set  out  to  her  for  dower,  by  said  com- 
mittee, and  continued  to  occupy  the  same  with  one  of  her  sons, 
until  her  death  in  1840  or  1841 ;  and  that  the  defendants,  Stock- 
well  and  Cheney  had  been  in  the  occupancy  of  distinct  and  several 
portions  of  the  land,  set  out  as  dower,  as  aforesaid,  since  the 
spring  of  1845,  each  claiming  the  portion  occupied  by  himself,  in 
his  own  right,  under  deeds  from,  the  widow  Gates.  It  appeared, 
that  defendant,  Lampson,  at  the  time  the  suit  was  brought,  (March 
26, 1851,)  was  living  in  a  house  upon  that  part  of  the  lot,  occu- 
pied by  the  defendant,  Stockwell. 

The  defendants  insisted,  that  as  they  occupied  distinct  portions 
of  the  land  sued  for,  under  separate  deeds,  the  plaintiffs  could  not 
maintain  a  joint  action  against  them,  but  the  court  overruled  the 
objection.    To  this  decision  of  the  court  the  defendants  excepted. 

The  defendants  then  read  in  evidence  the  following  deeds: 

1.  A  deed  from  Warner  Cheney,  (one  of  the  plaintiffs,)  to  the 
defendants,  Cheney  and  Stockwell,  dated  June  9,  1851,  of  the 
aaid  widow's  dower  as  occupied  by  them  respectively. 

2.  A  deed  from  Stephen  White  and  Matilda  White,  wife  of 
said  Stephen,  to  defendants,  Cheney  and  Stockwell,  dated  June  9, 

1851,  of  their  right  in  the  dower  of  Rebecca  Cheney. 

8.  A  deed  from  Franklin  Boody  and  Laura  A  Boody,  his 
wife,  to  the  defendants,  Cheney  and  Stockwell,  dated  May  13, 

1852,  of  their  right  in  said  Rebecca  Cheney's  dower. 

The  defendants  also  proved  that  since  the  commencement  of 
the  plaintiffs'  suit,  and  before  the  date  of  said  last  mentioned  deed, 
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the  eaid  Laura  A.  Cheney,  (one  of  the  plaintiffs,)  intennarried 
with  said  Franklin  Boodj. 

The  County  Court,  May  Term,  1853, — Poland  J^  presid- 
ing,— ^upon  the  above  evidence  instructed  the  jury,  that  the  plain- 
tiffs could  not  recover  in  this  action.  The  juiy  returned  a  verdict 
for  the  defendants. 

Exceptions  by  plaintifis. 

Geo.  O,  Cahoan  for  plaintiffs. 

Can  the  suit  rightfxdly  brought  by  the  plaintiffs,  be  defeated  by 
the  defendants  in  this  maimer,  by  connivance  with  a  part  of  the 
plaintiffs,  and  with  thpse  who  had  previously  conveyed  to  the  pre- 
judice of  bona  fide  purchasers,  who  brought  the  suit  in  their 
names,  and  of  the  other  owners  concurring,  to  obtain  possession 
and  perfect  their  rights  ?  It  appears  to  us  not,  and  we  are  cor- 
roborated in  this  opinion,  by  the  following  authorities.  Nasan  t. 
BlaiedeU,  17  Vt.  216.  Edwards  v.  Roys,  18  Vt  473.  U.  V.  M. 
V.  Joslyn,  21  Yt  52.    Edwards  v.  Parhkursty  472. 

Wm.  Heywood,  Jr,  for  defendants. 

Cited  Beach  v.  Beach,  20  Vt  88.  Edgerton  v.  Cha^k  etaL,20 
Vt  264. 

The  opinion  of  the  court  was  delivered  by 

IsHAM,  J.  The  judgment  of  the  county  court  in  this  case  must 
be  affirmed.  In  order  to  sustain  this  action  of  ejectment,  the 
plaintiffs  must  show  a  legal  titie,  and  the  right  of  an  immediale 
possession  to  the  premises  described  in  the  declaration,  not  only 
at  the  commencement  of  the  suit,  but  also  at  the  time  of  trial  and 
judgment  Benton  v.  AusHn,  4  Vt  105.  Tryonr.  Tryon^  16  Vt 
313.  McDaniel  v.  Reed,  17  Vt  674.  If  several  plaintiffs  coimt 
upon  a  joint  title  and  right  of  possession,  the  same  principle  i^ 
plies.  The  legal  title  and  right  of  possession  must  exist  in  each  and 
all  of  the  plaintiffs,  at  the  time  of  recovery,  or  they  cannot  sus- 
tain the  action.  For  this  reason,  evidence  may  be  introduced  un- 
der the  general  issue,  disproving  that  titie ;  for  it  is  the  denial  of 
a  fact  which  the  plaintiff  must  prove,  in  the  first  instance,  in 
support  of  his  action.    Jackson  v.  Duimont,  9  Johns.  55. 

The  case  under  consideration  falls  within  this  general  principle. 
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It  is  stated  in  the  ezceptionsi  that  on  the  9th  of  June,  1851,  War- 
ner Cheney,  one  of  the  plainttfis,  convejed  his  interest  in  the 
land  to  the  defendants,  Cheney  and  Stockwell,  and  tW  after- 
wards  Stephen  White  and  his  wife  Matilda,  as  also  Franklin 
Boody  and  his  wife,  after  the  commencement  of  this  action,  con- 
veyed all  their  right  and  interest  in  this  land,  to  the  same  defend- 
ants. Those  persons,  therefore,  had  no  title  or  right  of  posses* 
sion  to  the  premises,  at  the  time  of  the  trial  of  the  case.  They 
oonld  neither  sustain  an  action  themselves  for  the  recovezy  of  the 
land,  nor  join  with  others  who  may  have  had  a  tide. 

This  objection  is  not  avoided  by  the  consideiation,  that  the 
deeds  were  executed  while  the  defendants  were  in  adverse  posses- 
sion of  the  premises.  That  result  would  follow  if  the  conveyan- 
ces had  been  made  to  third  persons,  not  in  possession.  At  com- 
mon law,  and  under  our  statute,  deeds  executed  under  such  cir- 
cumstances are  void  and  convey  no  legal  tide  as  against  the  party 
in  adverse  possession,  though  as  between  the  pardes,  the  deeds 
may  be  good,  and  will  convey  an  equitable  interest  EdwardM  v. 
RayBj  18  Yt  478.  Univenity  of  Vu  v.  Joth/n,  21  Vt  52.  £dward$ 
V.  Parkhurst,  21  Yt  472.  But  at  common  law,  and  under  our 
statute,  such  cofaveyances  are  good  and  effectual  to  convey  the  le- 
gal tide  and  right  of  possession,  when  made  to  those  in  actual  pos- 
session, though  that  possession  may  be  adverse.  This  doctrine  was 
direcdy  decided  in  the  case  of  Jaekion  v.  Dwnanty  9  Johns.  55. 

By  those  conveyances,  therefore,  the  defendants,  Cheney  and 
StockweU,  have  that  interest  and  tide  to  these  premises,  which 
their  grantors  had ;  and  they  hold  the  same  in  common  with  those 
plaintiffs  who  have  not  conveyed,  and  who  still  retain  their  right 
and  tide  to  the  land.  Those  plaintiffs,  therefore,  who  have  in  that 
manner  conveyed  their  right  and  interest  in  the  premises  to  the 
defendants,  cannot  be  pardes  to  a  suit  or  judgment  for  the  recov- 
ery of  the  land,  and  its  possession,  from  those  to  whom  they  have 
conveyed. 

This  case  is  not  affected  by  the  act  of  1851,  p.  5,  in  which  it  is 
provided  that  '<  whenever  the  tide  of  the  plaintiff  m  an  acticm  of 
^  ejectment  shall  expire  or  be  transferred,  after  the  commence- 
^  ment  of  such  action,  the  suit  shall  not  thereby  fail,  but  theplain- 
^  tiff  may  recover  judgment  for  his  damages,  for  the  detention  of 
<<  the  premises  during  the  continuance  of  his  tide,  with  costs."  If 


61«  ESSEX  COUNTY* 

Btttono.  MoFadoad. 

this  Btatttte  was  made  to  apply  to  a  case  of  tlus  cfaaractery  the  rule 
of  damages,  in  many  cases,  would  be  different  witli  some  of  the 
plaintiff,  from  what  it  would  be  with  othera.  The  statate,  my 
GordiDg  to  its  letter  and  spirit,  extends  only  to  cases,  where  the  €»• 
iir§  tniereitandrtfifht  of  aUthe  fUmntiffk  has  been  transferred.  If 
all  these  plaintiffs  had  joined  in  that  oonyeyance,  the  statute  prob- 
ably would  have  had  eflfect.  But  it  was  never  designed  to  per> 
ailt  those  who  had  no  title,  at  the  time  of  the  trial,  to  join  in  the 
prosecutioa  of  a  suit  with  thoee,  whose  title  may  not  be  oontro- 
Terted. 
The  judgment  of  the  Cooirty  Court  must  be  affirmed. 


Beubek  G.  Bbntok  v.  Waltsb  6.  McFarlaitd. 

iaa&aotloBor^eoti&Mitbnnfi^t  by  the  ptalstiffyto  reoovAr,  as  tanant  inccoi- 
Dum,  an  undivided  part  of  tha  pRsmisas,  on  the  ground  of  the  defendant's  refu- 
sal to  reoognixe  his  rights  as  co-tenant,  it  appeared  that  both  plaintiff  and  de- 
fendant claimed  under  one  D.,  who  fint  mortgaged  the  premises,  in  May  1846, 
to  leeove  the  mortigagees,  for  enteKiag  Uito  a  raoognizaooe  In  the  amn  of  iSBI^ 
Ibr  D*a.  appearance,  at  tito  ooonty  court,  in  a  diminal  case;  the  reeogalMnoe 
became  forfeit  in  May,  1846,  and  at  that  Term  of  court  was  chaneerod  to  $100, 
and  costs  $14.  In  February,  1847,  one  A.  levied  upon  the  whole  of  D^a.  equity 
of  redemptlOD,  treating  tbe  mortgage  as  an  incumbrance  to  the  ftill  amoimt  of 
the  raoQgnUaaoe  of  $2(0|  aald  A.  in  March,  1847«ooDve7ed  his  faitareel  to  ttie 
defendant's  grantor,  wlio  m  May,  1847,  couYeyed  by  deed  of  wanan^  to  the 
defendant.  In  December,  1847,  the  defendant's  grantor  paid  $114,  the  amount 
recovered  on  the  said  recognizance,  and  in  November,  1849,  the  plaintiff  lev- 
ied npoa  an  nndivided  portion  of  the  premises^  the  same  which  tbe  whole 
amount  of  the  execution  bote  to  the  value  of  the  premises.  Under  theae  fact^ 
a  1001  hdd^  that  the  mortgage  title  must  surmount,  and  override,  any  title  which 
plaintiff  could  possibly  obtain  of  D.  of  a  date  posterior  to  the  titie  of  the  mort- 
gage, which  is  now  vested  in  defendant,  and  which  will  eflhotually  prevent  the 
plaintiff  ftoa  recovering  to  ^eotisent,  against  the  defendant 

Ejsotkxkt  ibr  lot  Na  48,  m  the  Fifth  Diyiaion,  in  the  town 
ixf  Laneaburgh. 

Flea,  the  general  iasne,  and  trial  bj  the  court. 
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On  the  trial,  the  plaintiff  read  in  evidence,  a  copy  of  a  deed 
from  Erastus  Oloott  to  Benjamin  Dow,  dated  Febmarj  5, 1889, 
of  the  west  half  of  said  lot  No  48.  Also  a  copy  of  a  deed  from 
Randall  L.  Olcott  to  Benjamin  Dow ,  of  the  same  date  of  the  east 
half  of  said  lot  No.  48.  The  plaintiff  also  offered  in  evidence, 
the  copy  of  a  record  of  a  judgment  recovered,  in  his  favor  against 
ike  said  Benjamin  Dow,  before  Josiah  Brooks,  Jr.  Esq.,  a  justioe 
of  the  peace,  on  the  26th  day  of  June,  1849,  for  $48,21,  damages, 
and  $1,91,  costs  of  suit.  Also  a  copy  of  the  record  of  an  execu- 
tion on  said  judgment,  and  levy  of  the  same  upon  an  undivided 
portion  of  said  lot  No.  48.  Also  a  copy  of  the  record  of  an  exe- 
cution in  favor  of  Alden  Dow  against  said  Benjamin  Dow,  and  a 
levy  of  the  same  upon  Benjamin  DoVs  equity  of  redemption  in 
said  lot  No.  48.  Also,  a  copy  of  a  mortgage  deed  from  said  Ben- 
jamin Dow  to  Stephen  Howe,  James  Morse,  Jr.  and  John  W. 
Putnam,  dated  May  28, 1846,  of  said  lot  No.  48,  conditioned  to 
secure  and  indemnify  the  said  mortgagees,  for  being  recognissed 
in  the  sum  of  $250,  for  the  said  Benjamin  Dow's  appearance  at 
the  Term  of  Essex  county  court  Also,  the  record  of  the  reeog^ 
nizanoe  mentioned  in  the  condition  of  said  mortgage  deed ;  and 
also  the  docket  of  Essex  county  court  of  May  Term,  1846,  from 
which  it  appeared,  that  at  said  Term  said  recognizance  became 
forfeited.  And  also  the  docket  of  said  court  for  May  Term,  1847, 
of  a  suit  on  said  recognizance  against  said  Howe,  Morse,  and 
Putnam,  showing  that  said  recognizance  was  by  the  said  court 
chancere  dto  the  sum  of  one  hundred  dollars,  and  that  the  costs  of 
suit  on  said  recognizance  were  $14,07 ;  and  that  execution  issued 
therefor  September  7, 1847. 

The  defendant,  then  offered  in  evidence,  a  certified  copy  of  the 
record  of  a  judgment  recovered  by  Alden  Dow  against  Benjamin 
Dow,  at  the  December  Term,  1846,  of  the  Essex  county  court, 
for  the  sum  of  $327,54,  damages,  and  $10,62,  costs ;  and  also  the 
record  of  an  execution  on  said  judgment,  and  levy  thereof  upon 
Benjamin  Dow's  equity  of  redemptioii  in  said  lot  No.  48.  The 
defendant  also  read  in  evidence,  a  quit-claim  deed  from  Alden  Dow 
to  Jonathan  D.  Stoddard,  dated  Mardi  29, 1847,  of  said  lot  No.  48. 
Also  a  deed  from  O.  Dow,  as  agent  of  Benjamin  Dow  to  Lymaa 
Hibbard,  dated  April  19, 1847,  of  said  lot    Also  a  warranty  deed 


618  ESSEX  COUNTY. 


Benton  «.  MoFazlaDd. 


fiom  said  Stoddard  aad  Hibbard  to  bimseli^  dated  May  1, 1847,  of 
said  lot  No.  48. 

Tbe  defendant,  also,  offered  in  evidence,  tbe  dockets  of  Essex 
county  court  for  May  Tenn,  1846,  sbowing  an  appearance,  in  the 
case  of  State  v.  Benjamin  Dow^  for  the  defendant  by  Mr.  Cooper, 
and  also  of  December  Term,  1846,  and  May  Tenn,  1847,  show* 
ing  an  appearance  by  Mr.  Stoddard,  for  defendants,  in  the  case  of 
Suae  TreoMwrer  v.  Benjamin  Daw  and  others. 

The  defendant  admitted,  that  Benjamin  Dow  went  into  possee- 
sion  of  said  lot  No.  48,  under  his  deeds,  and  occupied  it  until  after 
he  was  bound  up,  as  before  stated,  when  he  left  the  state.  The 
defendant  further  admitted,  that  at  the  commencement  of  plain- 
tiff's  suit  and  before,  he  was  in  the  possession  of  the  whole  of  lot 
No.  48,  claiming  the  whole ;  that  plaintiff  demanded  the  possession 
of  the  portion  set  off  on  his  execution  as  aforesaid,  but  that  he 
refused  to  surrender  the  same.  The  plaintiff  admitted,  that  the 
execution  in  favor  of  the  State  TVeaturer  v.  Bawy  Howe  if  athert^ 
as  before  stated,  was  paid  and  satisfied,  together  with  pr<^r  costs 
of  collection,  by  Mr.  Stoddard. 

The  County  Court,  May  Term,  1852, — ^Poland,  J.,  presid- 
ing,— ^upon  this  evidence,  rendered  judgment  for  the  plaintiff  to 
recover  the  possesion  of  so  much  of  lot  No.  48,  as  was  set  off  on 
his  execution  against  Bei\}amin  Dow,  as  aforesaid. 

Exceptions  by  defendant. 

/.  D.  Stoddard  for  defendant 

1.  We  contend,  that  Benjamin  Dow,  at  the  time  of  the  plain- 
tiff's  attachment,  had  no  interest  in  the  lot  subject  to  the  levy. 

The  fee  and  right  of  possession  had  passed  to  the  mortagees,  by 
a  forfeiture  of  the  recognisance.  Pierce  v.  Brownj  24  Yt  165. 
Baine  v.  Wehetery  1  Vt  101.  The  right  of  Alden  Dow,  by  his 
levy,  and  those  claiming  under  him  had  absolutely  vested  by  the 
lapse  of  time  and  thereby  Benjamin  Dew's  interest  was  whoDy 
extinguished.    Comp.  Stat  Chap.  45  §  20,  26,  28. 

Chancering  the  recognizance  was  an  exercise  of  judicial  discre- 
tion, in  favor  of  the  sureties  only,  (Comp.  Stat  Chap.  28  §  71,) 
and  had  no  tendency  whatever,  as  we  can  perceive  to  remove  and 
lessen  the  interest  of  the  mortgagees. 

It  is  a  principle  well  sustained  by  authority,  that  the  mortgagor. 
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after  oonditioD  broken  cannot  regain  his  estate,  but  bj  areoonvey- 
anoe,  jadgment  at  law,  or  a  decree  in  equity.  Perhin9  v.  PotU^ 
4  Mass.  125.  Perry  t.  PrerUtss,  1  Mass  68.  DarKng  v.  Chap- 
man ei  oLf  14  Mass.  101. 

We  are  to  note,  the  conditions  of  the  mortgage  are  obligations 
ol  indemnity ;  these  are  forfeited. 

The  plaintiff's  levy  states  the  lot  to  be  worth  four  hundred  and 
fifty  dollars,  and  the  existing  incumbrances  by  the  mortgage  and 
a  previous  levy  to  be  three  hundred  and  fifty  dollars.  How  was 
the  precise  amount  of  these  incumbrances  determined  ?  Could  Ae 
appraisers  anticipate  the  precise  measure  of  a  decree  in  equity, 
that  should  embrace  money  paid,  witnesses  fees,  personal  eacpenses 
and  counsel  fees  ?  If  they  could  not,  the  levy  would  be  void  for 
uncertainty. 

S.  C.  Benton  for  plaintiff. 

Insisted,  that  the  defendant  is  but  a  tenant  in  common  with  the 
said  Benjamin  Dow,  or  with  such  as  have  legally  acquired  title  to 
the  premises  from  or  under  him.  That  the  officer  was  therefore 
bound  to  levy  upon  an  undivided  portion  of  the  whole  of  said  lot, 
and  of  course  to  an  undivided  fractional  portion  of  every  part* 
thereof  and  also  on  such  proportional  part,  as  the  amount  of  the 
execution  and  costs  have  to  the  value  of  the  whole  premises.  Gal' 
uiha  V.  Sinclear,  8  Yt  894.  Smith  v.  Benton,  9  Yt.  188.  Swift 
T.  Deane  et  oL,  11  Yt  828.    Eattman  v.  OurU$j  4  Yt.  616. 

If  the  proceedings  of  the  officer  have  been  either  irregular  or 
informal,  they  are  cured  by  lapse  of  time,  and  are  conclusive.  Rev. 
8tat  244  §  46.  Swift  v.  Cohb,  10  Yt  282.  Bea  v.  BoherU,  18 
Yt  582. 

Under  the  circumstances,  it  is  difficult  to  perceive  what  prind- 
ple,  at  law  or  in  equity,  can  be  urged  to  justify  the  defendant's 
daim,  here  set  up  to  the  whole  of  lot  No.  48. 

What  if  Benjamin  DoVs  case  had  been  continued  from  term 
to  term,  and  untH  long  after  his  right  of  redemption  had  expired 
in  that  part  of  his  fiurm  set  off  to  Alden  Dow  ?  Would  not  his 
mortgage  to  said  Howe  and  others,  have  remained  good  and  valid? 
Most  certainly  it  would.  How  then  can  the  defendant  daim  to 
have  acquired  title  to  the  whole  lot  at  the  expiration  of  said  time 
of  redemption?    The  appearance  of  said  Dow,  at  any  term  of 
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court  while  the  ease  was  on  the  docket  would  have  discharged  his 
mortgage  in  effect  if  not  in  fact.  Has  ei&er  Alden  Dow  oranj 
person  under  him  acquired  title  to  the  whole  of  lot  No.  48,  by  vir- 
tue of  his  set  off?  We  think  not,  nor  have  thej  by  any  means 
even  acquired  title  to  Benjamin  Dew's  interest  in  said  lot,  which 
became  incumbered  and  reverted  to  him  by  the  act  of  court  at  the 
May  Term,  1847. 

It  is  by  virtue  of  this  reversion  of  said  Benjamin  Dow's  interest 
to  himself,  under  said  act  of  court,  that  we  didm  a  right  to  acquire 
and  hold  51-450ths  or  undivided  parts  of  said  lot  No.  48.  By  one 
levy  upon  said  interest,  we  claim  a  right  to  be  tenants  in  commoii 
with  the  defendant  and  others,  of  said  lot  No.  48,  acknowledging 
ourselves  with  him  and  them  subject  to  the  operations  of  Benja> 
min  Dow's  mortgage  to  Stephen  Howe  and  others. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  Ch.  J.  This  is  an  action  of  ejectment,  wherein  the 
plaintiff  seeks  to  recover,  as  tenant  in  common  with  the  defend- 
&n^  fifiV'^i'M  four  hundred  and  fiftieths  parts  of  certain  premises, 
on  the  ground  of  the  defendant's  refiisal  to  recognize  his  rights  as 
co-tenant 

The  parties  both  claim  under  Benjamin  Dow,  who  first  mort- 
gaged the  premises  to  Howe,  Morse,  and  Putnam,  to  secure  them 
for  entering  into  a  recognizance  for  his  appearance  at  court,  in  a 
criminal  case,  which  became  forfeited  May  Term,  1846,  the  mort- 
gage being  dated  May  23, 1846.  In  Febmaiy  (3,)  1847,  Alden 
Dow  levied  upon  the  whole  of  Benjamin  Dew's  equity  of  re- 
demption, treating  the  mortgage,  as  an  incumbrance,  to  the  iull 
amount  of  the  recognizance  $250,  May  Term,  1847,  (and  before 
the  six  months  for  the  debtor  to  redeem  the  execution  expires,) 
the  recognizance  is  chancered  to  $100,  and  costs  some  $14 ;  on  the 
22d  of  November,  1849,  the  plaintiff  levies  upon  an  undivided 
portion  of  the  premises,  the  same,  which  the  whole  amount  of  the 
execution  bore  to^the  whole  value  of  the  premises. 

March  29,  1847,  Alden  Dow  conveyed  his  interest  to  J.  D. 
Stoddard,  and  May  1, 1847,  Stoddard  conveyed  to  the  defendant 
I  take  no  notice  of  0.  Dew's  deed,  as  agent  of  Bei^jamin  Dow,  as 
no  power  is  shown,  giving  her  authority  to  execute  such  deed. 
Mr.  Stoddard  paid  the  amount  recovered  on  the  recognizance, 
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December  27, 1847 ;  but  whether  on  his  own  behalf,  haying  then 
acquired  the  title  of  Alden  Dow,  or  on  behalf  of  the  mortgagees, 
does  not  appear.  And  it  is  not  perhaps  important,  as,  if  he  paid 
it  on  his  own  behalf,  he  would  still,  in  equity,  be  entitled  to  stand 
upon  the  mortgage,  as  a  title,  paramount  to  that  of  the  mortgagor, 
or  anj  one  acquiring  title,  from  or  under  him,  subsequent  to  the 
execution  of  the  mortgage.  For  so  long  as  the  mortgage  title  ex- 
ists, to  any  amount,  and  it  must  exist  till  it  is  all  paid,  either  by 
the  mortgagor,  or  some  one  in  his  behalf,  that  title  must  be  superi- 
or to  any  title  derived  from,  or  under  the  mortgagor,  at  a  subse- 
quent date. 

The  mortgage  title  then,  to  the  amount  of  the  $114,  and  in- 
terest, being  still  subsisting,  either  in  the  original  mortgages,  or  in 
Stoddard,  or  his  grantees,  who  have  paid  it  off  for  their  own  protec- 
tion, it  must  surmount,  and  override,  any  title  which  plaintiff  could 
possibly  obtain  of  Benjamin  Dow,  of  a  date  posterior  to  the  title 
by  the  mortgage,  which  is  now  vested  in  the  defendant,  and  which 
will  effectually  preclude  the  plaintiff  from  recovering  in  ejectment, 
against  the  defendant 

What  is  the  precise  nature  of  the  title  acquired  by  the  plaintiff, 
it  is  perhaps  not  needful  to  inquire.  If  his  levy  is  correct  and 
perhaps  it  is,  he  certainly  has  some  rights,  which  will  enable  him 
to  go  into  a  court  of  equity,  and  obtain  title  to  the  premises  ;  either 
upon  paying  the  mortgage,  as  tenant  in  common  with  the  defend- 
ant, under  Alden  Dow's  levy,  or  by  paying  both  the  mortgage  and 
the  execution  and  fees,  to  have  the  whole  title  in  the  premises 
quieted  in  him. 

It  is  in  vain  to  urge,  that  if  a  mortgage,  under  such  circum- 
stances, is  paid  off  by  the  mortgagor,  or  defeated,  in  a  judicial  pro- 
cedure, on  the  ground  of  illegality,  or  any  other  ground,  this  leaves 
the  whole  title,  in  the  creditor,  who  has  levied  upon  the  equity  of 
redemption,  and  that  this  title  is  perfect,  both  in  law  and  equity. 
There  can  be  no  doubt  the  mortgagor,  under  such  circumstances, 
has  an  equity,  which  he  can  successiully  assert,  in  a  court  of  equity. 
Whether  he  may  claim  strictly,  at  law,  to  stand  as  a  tenant  in 
common,  with  levying  creditors,  in  the  proportion,  vhich  the  mort- 
gage, at  the  time  of  the  levy,  bore  to  the  amount  of  the  execution, 
is  perhaps  questionable.  That  is  certainly  the  simplest  view  of 
the  case,  and  it  brings  the  thing  to  the  same  result,  as  if  the  levy 
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had  been  made  upon  land  nnincnmbered,  except  in  one  case  the 
levy  18  in  severaltj,  and  in  the  other,  in  common. 

Bnt  here  the  mortgage  is  not  exdngniBhed.  For  if  paid  bj  de- 
fendant^  or  his  grantors,  the  law  will  not  create  a  merger,  contraiy 
to  their  probable  purchase  in  buying  in,  or  advancing  the  amount 
of  the  mortgage,  and  the  equity  of  the  case,  so  that  as  the  fiusts 
now  stand,  the  plaintiff's  title  is  dearly  subordinate  to  that  of  the 
defendant,  which  must  defeat  his  recovery  at  law. 

Judgment  reversed,  and  plaintiff  became  non-suit 
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Wills  &  Faibbanks  v.  Bussbll  B.  Judd. 
Assunqmt     Witness*    Inferences  offact^  8fc. 

If  (MM  of  several  plaintifib  be  called  as  a  witness  by  the  defendant,  and  be  re- 
leased from  all  interest,  and  willing  to  testify,  he  is  a  competent  witness,  al- 
though his  Go-plaintifis,  and  others  interested  on  the  same  side,  may  object. 

To  remove  tihe  interest  of  a  witness  who  is  interested  fai  the  event  of  the  suit,  he 
■Mist  not  only  be  released  from  all  liability  for  costs,  but  also  from  all  liability 
for  the  mon^  recovered,  and  from  the  claim,  in  di8<diarge  of  which,  any  part 
of  the  money  recovered  in  the  suit  would  go. 

I^poft  the  report  of  an  auditor  orraferee,  all  iafefenoeiof  flMt  an  to  bo  miide  by 
XXYI  40 
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the  court,  to  which  the  report  is  returnable,  and  after  such  court  bare  rendered 
judgment  upon  the  report,  if  their  judgment  can  fairly  be  sustained,  by  any  in- 
ference of  fact  they  might  have  drawn  from  the  report,  this  court,  as  a  court  of 
error  will  presume  they  based  the  judgment  upon  such  inference. 

Assumpsit.  The  declaration  contained  the  common  counts, 
for  work  and  labor ;  for  goods,  wares,  and  merchandize ;  for  mon- 
ey lent,  advanced,  paid,  &c ;  and  for  monej  had  and  received,  Sec 

Flea,  the  general  issne  and  notice. 

The  case  was  referred,  under  a  rule  of  court,  to  a  referee,  who 
reported  substantially  the  following  facts : 

That  the  plaintiffs  commenced  business  in  co-partnership,  as 
merchants,  in  April,  1845,  and  continued  in  business  till  Septem- 
ber 29,  1851,  when  they  failed  in  business,  assigned  all  their  mer- 
chandize and  all  their  book  accounts,  except  the  account  of  the 
firm  against  the  plaintiff,  Wills,  to  Lucius  H.  Barber  for  a  valua- 
ble consideration. 

That  from  the  commencement  of  said  partnership  until  the 
close,  the  defendant  was  at  work  for  the  plaintiff,  Wilis,  in  bis  in- 
dividual business  as  a  carpenter,  and  during  the  same  period  pur- 
i^hased  goods,  and  had  an  account  at  the  plaintiffs'  store,  which  ae- 
4X>unt  was  put  into  a  pass-book,  kept  by  the  defendant ;  and  thai 
Bi  the  end  of  each  six  months,  the  balance  of  account  against  the 
defendant  was  charged  to  the  account  of  the  plaintiff.  Wills,  and 
credited  to  the  defendant.  That  these  settlements  were  so  made 
up  to  the  29th  of  September,  1849,  but  from  September  29, 
1849,  to  the  29th  of  September,  1851,  the  time  of  the  plaintiffs' 
fulure,  no  transfer  was  made  of  the  defendant's  account  to  the  ac- 
count of  Wills. 

That  the  partnership  books  and  store  were  under  the  charge  of 
the  plaintifi^  Fairbanks,  and  no  settlement  was  made  between  the 
plaintiffs  and  the  defendant,  except  the  semi-annual  transfers  to 
Wills,  as  aforesaid,  nor  was  the  defendant  called  upon  for  payment 
until  after  the  failure  of  the  plaintiffs. 

That  on  the  dOth  day  of  September,  1851,  the  plaintiff.  Wills, 
executed  to  the  defendant  a  mortgage  conditioned  for  the  payment 
of  the  account  of  the  defendant.  That  some  time  during  the  win- 
ter of  1 853,  the  account  of  the  plaintiffs  was  assigned,  by  the  said 
Barber  to  one  Truman  Huling,  as  collateral  security  for  monej 
loaned  Barber;  and  that  on  the  third  day  of  October,  1853,  said 
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Barber  assigned  to  said  Hnliog,  the  acconnt  against  the  defend- 
ant 

The  referee  also  reported,  that  it  appeared  from  the  tesdmonj 
of  the  plaintiff.  Wills,  who  was  willing  to  testify  for,  and  was  of* 
fered  as  a  witness,  by  the  defendant,  and  objected  to  by  ihe  nom- 
inal party,  Fairbanks,  and  by  Haling,  the  party  in  interest,  that 
in  April,  1845,  when  the  defendant  commenced  trading  with  the 
plaintiffs,  it  was  verbally  agreed  between  both  the  plaintiffs  and 
the  defendant,  that  whatever  account  the  defendant  should  run  up 
at  the  plaintiffs'  store,  the  plaintiff,  Wills  should  pay  the  firm ; 
and  that  as  matter  of  convenience  it  was  to  be  charged  to  defend- 
ant for  six  months,  and  at  the  end  of  every  six  months,  it  should 
be  charged  to  Wills,  and  credited  to  the  defendant  That  the  ac- 
count of  defendant  for  carpenter  work  was  from  time  to  time  look- 
ed over  between  them,  and  compared  with  the  store  account  on 
the  pass-book,  and  that  at  the  time  of  the  failure,  there  was  due 
from  Wills  to  defendant,  a  balance  for  his  labor,  over  and  above 
the  whole  store  account,  and  that  to  secure  this  balance,  and 
certain  claims,  defendant  had  against  Wills,  the  said  mortgage 
was  executed ;  but  that  no  final  settlement  had  been  made  be- 
tween them. 

That  before  testifying,  the  defendant  executed  to  Wills,  a  full 
discharge.  That  plaintiffs  offered  the  said  Barber  as  a  witness, 
but  before  he  testified,  T.  Huling  and  A.  M.  Huling,  his  attorneys, 
executed  the  following  release  to  him,  viz :  **  For  value  received  of 
^  Lucius  H.  Barber,  we  hereby  release  and  discharge  him  from  all 
^liabilities  to  us  or  each  of  us  for  costs,  fees,  and  disbursements  in 
^  the  suit,  wills  &  Fairbanks  against  Bussell  B.  Judd,  now  pend- 
^*  ing  in  the  Bennington  County  Court,  and  from  all  future  liability 
^  to  us  of  costs,  fees,  and  disbursements  in  and  about  said  suit" 

That  defendant  objected  to  the  testimony  of  said  Barber  on  the 
ground  of  interest  That  it  appeared  from  his  testimony,  that  af- 
ter the  assignment  of  the  accounts  of  the  plaintiffs,  and  notice 
thereof  to  him,  and  before  the  transfer  to  said  Huling,  that  the 
defendant  promised  to  pay  the  account  in  controversy  to  him. 

The  referee  submitted  that  if  the  court  should  be  of  the  opin- 
ion that  Wills  was  an  incompetent  witness,  then  he  found  due  to 

the  plaintiffs  S •  But  if  otherwise,  then  he  found  nothing  due,  un« 

less  the  court  should  be  of  opinion  that  said  Barber  was  a  competent 
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witness,  and  that  a  promise  of  the  defendant  to  pay  him  as  as- 
signee, the  account  apparentlj  due  upon  plamtifi'  hook  operated 
as  an  estoppel  in  pais  npon  die  defendant,  than  he  fimnd  due  the 
plaintiffs  $        * 

The  County  Court,  Deoemher  Term,  1858, — Pixspoiht,  J., 
presiding,— -upon  the  facts  reported,  decided  that  the  phiintiflb 
were  not  entitled  to  reoorer* 

Exceptions  by  pUuntiA. 

0.  L  Shafier  and  A.  M.  HuUngiov  phimtiffk 

L  Wills  was  improperly  admitted  as  a  witness.  He  could  not 
testify  without  the  consent  of  Huling,  the  party  in  interest.  Star* 
^eant  v.  Sargecmi^  18  Yt  872.  HadM  y.  Martin^  8  GreenL  77. 
20  Johns.  142.  1  Cowen  &  Hill's  notes  128.  1  GreenL  Ey.  §  858. 

n.  The  testhnony  of  Barber  was  properly  reoeiyed,  he  having 
assigned  absolutely  to  Huling,  and  having  been  released  by  his 
attomies  from  all  liability  for  costs,  fees  and  disbursements. 
Boardman  y.  Soger  MaL,  17  Yt  589.  JOaie  v.  BuchoMam,  22 
Yt  548.    9  Wend.  298. 

m.  The  absolute  assignment  to  Barber,  for  a  valuable  oonsid- 
eration,  and  notice  to  Judd,  and  the  promise  by  him  to  pay  the 
account  to  Barber,  estopped  the  defendant  from  saying  that  he  was 
not  indebted  to  the  plaintifis.  Oiammnge  et  oLy,  FuU^,  18  Yt 
484.  Blake  v.  BuehoMtn,  22  Yt  548.  jSUfet  y.  JVunir,  18  Yt 
446.  King  y.  Fowhr,  16  Mass.  898.  JSSmry  y.  Brawmt  19 
Johns.  49. 

The  promise  was  not  nudumpcustum.  1  Yt  57.  10  Mass.  819. 
1 2  Mass.  288.  18  Mass.  292.  15  Mass.  887.  BmiOin  y.  Ward, 
7  Yt  195. 

The  silence  of  the  debtor  even,  will  estop  him,  as  to  ofietaex- 
iBting  at  the  date  of  the  notice.  Jftm'ffy.  Merrill,  8  GreenL  468. 
JRng  y.  Fowler,  16  Mass.  897. 

And  the  promise  will  estop  the  debtor,  even  if  the  asaignment 
was  as  collateral  secority  for  an  existing  debt  Blake  v.  Afdhn* 
an,  22  Yt  548.    BKn  v.  Pierce,  20  Yt  29« 

There  was  an  aceouni  against  the  defendant  on  the  books  of 
the  plaintifib ;  defendant  not  only  knew  this,  but  was  himself  par- 
ty and  privy  to  its  being  there.  Whether  the  defendant  owed  the 
account  is  quite  immaterial,  so  long  as  he  recognised  its  validity 
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and  promised  to  paj  iL  Wdtbridg^  r.  ffarroanj  18  Yt.  448. 
Warren  v.  Bishop,  22  Vt  614.    1  GreeoL  Er.  §  270. 

It  is  not  essential  to  the  e6t(^pel,that  Barber  slioald  have  made 
the  purcha$$y  on  the  fiiith  of  the  promise,  it  is  sufficient  that  he  re- 
tained the  account  on  the  fiuth  d  the  promise.  Sargeant  v.  Sar- 
geanty  18  Vt  377. 

lY.  Huling  can  claim  the  benefit  of  this  estoppel  1  Storj^s 
Eq.  Com.  §  409,  410.  Porter  v.  -ffayirorrt,  18  East  417.  8 
Wend.  600.    9  Wend.  298. 

J,  JL  Stark  tor  defendant 

The  first  question  presented  by  the  report  is,  whether  Wills  is 
a  competent  witness,  when  called  by  the  defendant^  and  consented 
to  be  sworn  and  testify. 

L  It  is  well  settled  in  this  state,  that  it  is  no  objection  to  the 
competency  of  a  witness,  that  he  is  a  party  to  the  record,  either 
where  he  has  no  interest  in  the  event  of  a  suit,  or  is  called  to  tes- 
tify against  his  interest  Sargeant  v.  Sargeant,  18  Yt  876. 
Paine  v.  Tilden,  20  Yt  676.  Johnson  v.  Blackmer,  11  Conn.  842. 
WesteoU  V.  Woodruffy  12  Conn.  188.    20  Com.  Law  47. 

If  Wills  had  an  interest  in  the  event  of  the  suit,  before  his  re- 
lease, it  was  balanced.  If  Judd  recovered  he  would  have  to  ao> 
count  to  hb  partner,  and  if  the  assignee  recovered,  he  might  have 
to  account  to  Judd. 

The  report  shows  that  the  defendant  never  was  the  debtor  of 
the  firm. 

It  is  the  contract  that  creates  the  relation  of  debtor  and  credit- 
or, and  not  the  charge.    8  Yt  185.    10  Yt  201. 

The  report  also  shows,  that  the  goods  have  been  paid  for  to 
WiUs,  by  the  defendant,  agreeably  to  the  contract,  before  the  fail- 
ure and  assignment  This  was  a  discharge  of  the  debt  Fay  et 
aL  V.  Green,  1  Aik.  72.  Strong  v.  Fisk,  18  Yt  278.  Eaton  v. 
miteamhy  17  Yt  646. 

The  report  finds  that  nothing  is  due]  the  plaintifis,  unless  the 
court  be  of  the  opinion  that  Barber  was  a  competent  witness,  and 
that  the  promise  to  pay  an  account  apparently  due  upon  the  plain- 
tiff' books  operated  as  an  estoppel  in  pais. 

1.  Barber  being  in  interest  was  not  a  onnpetent  witness. 
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2.  This  debt,  bj  the  contract  between  the  parties,  was  a  part  of 
the  Wills  accoont,  and  not  assigned. 

d.  The  paTment  to  Wills,  bj  the  defendant  was  a  discbarge  of 
the  debt,  and  rendered  it  funetu&  officio.  Walbridge  t.  Harroon^ 
18  Vt.  448.  Ikipoy  v.  Sweat,  3  Wend.  140.  Barker  v.  Wluat- 
on,  5  Mass.  509.    4  Wend.  420. 

In  all  cases  where  a  debt  has  been  discharged,  and  a  new  prom- 
ise is  relied  upon,  the  action  must  be  brought  in  the  name  of  the 
person  to  whom  the  promise  is  made,  and  upon  consideration. 

The  promise  as  proven,  does  not  operate  as  an  estoppel  in  pais. 
1  Saund.  PL  &;  Et.  65.  Broum  v.  Wheekr,  17  Conn.  345.  Kin- 
ney V.  Famsworth,  17  Conn.  355.  Boe  v.  Jerome,  18  Conn.  153. 
MidcOetoum  Bank,  18  Conn.  44.  Cotoks  t.  Bacon,  21  Conn,  463. 
Walbridffe  v.  Kihbee,  20  Vt,  543. 

The  opinion  of  the  court  was  delivered  by 

Repfield,  Ch.  J.  I.  That  the  plaintiff,  Wills,  was  a  compe- 
tent witness,  being  fully  released  from  all  interest,  and  willing  to 
give  testimony,  there  can  be  no  doubt  Notwithstanding  any 
objection  from  others,  who  were  interested  in  the  suit,  on  the  part 
of  the  party  called,  as  a  witness.  This  very  point  was  decided, 
by  this  court,  many  years  since,  in  the  county  of  Caledonia,  in  the 
case  of  Silver,  Pierce  Sf  Co,  v.  Lyman  et  aL,  which  has  since  re- 
peatedly been  acted  upon,  in  this  court,  and  oftener,  at  the  jury 
trials,  in  the  county  court,  and  which  did  not  fail  of  being  reported, 
as  it  is  understood,  irom  any  doubt  of  its  perfect  soundness. 
Miner  v.  Dovmer,  20  Vt  461,  is  to  the  same  effect 

II.  The  first  assignee  of  the  claim,  Barber,  would  have  been  a 
competent  witness,  if  released  from  all  obligation  to  refund  the 
money,  borrowed  of  Huling,  and  for  the  security  of  which  this 
demand  had  been  assigned.  But  he  does  not  seem  to  have  been 
released,  from  this  obligation  by  Huling,  but  only  from  the 
cost  of  this  suit  And  so  long  as  he  remained  liable  for  the  money 
borrowed,  and  in  discharge  of  which  any  money  recovered  in  this 
suit  would  go,  we  do  not  see  how  he  could  be  regarded  as  alto- 
gether divested  of  interest  It  is  probable  Huling  might  rely 
chiefly  upon  the  claim  against  defendant,  but  I  notice  nothing  to 
preclude  him  from  going  against  Barber,  for  the  money  loaned, 
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eren  after  an  absolate  oonvejance  of  all  Barber's  interest  in  this 
daim,  to  bim,  unless  he  bad  stipulated  to  release  Barber. 

m.  But  it  does  not  appear  with  sufficient  distinctness,  to  justify 
this  court,  in  finding  error,  that  the  promise,  which  Barber  testifies 
to,  was  upon  an  j  consideration,  or  relied  upon,  by  him.  All  pre- 
sumptions must  now  be  in  favor  of  the  judgment  below.  And  it  does 
not  dearly  appear,  that  Barber  had  an  interest  to  the  fiill  extent 
of  the  property  assigned,  or  that  he  might  not  in  fact  have  been 
a  mere  trustee  and  holding  for  the  benefit  of  creditors,  for  the 
assignment  might  still  have  been  upon  Taluable  consideration. 
And  certainly  there  is  no  pretence,  that  Barber  acquired  any 
more  right  to  recover  upon  this  account  than  the  plaintifiTs  had, 
unless  he  was  misled,  by  defendant's  promise.  This  could  not 
have  induced  the  original  assignment,  as  it  seems  to  have  been 
altogether  subsequent  to  the  assignment  And  there  is  nothing  in 
the  case  to  show,  even  probably,  that  Barber  relied  upon  this 
promise,  after  it  was  made,  and  was  thereby  misled,  so  that  upon 
both  grounds,  the  case  fails  to  show  error  in  the  judgment  of  the 
county  court  There  is  undoubtedly  enough  in  the  testimony  of 
Barber,  if  admissible,  to  ordinarily  justify  a  jury  in  finding  for  the 
plaintifir.  But  upon  a  report  of  auditors,  and  especially  of  a 
referee,  all  inferences  of  fact  are  to  be  made,  and  can  only  be 
made,  by  the  court,  to  which  the  report  is  returnable,  and  after 
such  court  have  rendered  judgment,  upon  the  report,  if  their 
judgment  can  fairly  be  sustained,  by  any  inference  of  fact  they 
might  have  drawn  from  the  report,  it  is  the  duty  of  a  court  of 
error  to  presume  they  based  the  judgment  upon  such  inference. 
WaBmdge  Y.Ktbbee,  20  Vt  543,and  Foot  v.  Ketchumj  15  Vt  258,  go 
to  show  where  the  maker  of  a  promissory  note  assigned,  promises 
the  holder  to  pay  it  to  him,  under  a  mistake  of  the  facts  and  the 
rights  of  the  holder,  he  is  not  bound  by  such  promise,  until  the 
other  party  has  so  far  acted  upon  it,  as  not  to  be  in  a  situation  of 
being  able  to  be  put  in  statuo  quoj  nothing  of  which  appears  in 
the  present  case,  and  we  may  well  presume,  as  we  are  bound  to 
do,  that  the  county  court  found  the  contrary  fact,  and  based  their 
judgment  upon  it 

Judgment  affirmed. 

KoTEw—There  are  oertainlj  some  facte  stated  ia  the  report,  which  would  lead 
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one  very  strangly  to  qneetion  the  entire  rewonftblenesa  or  justice  of  oompelBng 
defoDdflnt  to  pay  this  account|  unless  &  case  was  very  cleaily  made  out  agaiast 
him.  He  seems  never  to  have  been  indebted  to  the  plaintiff,  but  merely  to  hare 
received  the  articles  chared  in  payment  for  his  labor,  with  the  full  oonseiit  of 
both  plaintifb.  The  plaintiffs  had  foiled,  and  in  their  assignment  had  nMn«d 
their  claim  against  Wills,  to  whom  these  articles  were  properly  chargeable,  havinf 
been  entered  as  deliyered  to  defendant  If  then  the  bociks  had  hem  coaytoerf,  these 
articles  would  have  stood  charged  to  Wills,  in  the  very  acanaU  excepted  ttam  tbB 
assignment  Under  these  eircumstanoes  any  tribunal  must  be  very  credukma  to 
beUeve,  that  defendant  understandingly  promised  to  fiog.  The  moat  which  ooold 
be  supposed  rational,  would  be  that  he  promised  to  see  it  a(yusted ;  at  all  eventa, 
we  think  the  county  court  ftilly  justifled  in  req[uiiing  the  plaJntifBi  to  make  out  a 
clear  case  of  fraud  intentloiially  praotioed  by  defendant,  either  upon  Barber  or  hie 
assignees,  before  they  would  subject  him  to  a  second  payment  for  these  arttdea. 
We  allude  to  these  considerations,  as  aflbnUng  an  ample  justifioatioii  for  the 
judgment 
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[In  CsAircannr.] 

Effect  of  Decree  of  ditmissaly  when  orator  faiU  to  cgppear  and 
furiher  prosecute.  Dieaffmnance  of  contract  to  convey^  and  re- 
iuming  possession  of  premises;  its  effect  on  the  note  gitfenfor 
the  premises^  Sfc, 

Where  a  bill  in  chancery  is  dismissed  with  costs,  for  the  want  of  an  appearance 
and  prosecution  by  the  orator,  and  not  on  its  merits,  the  decree  dismbsing  the 
bill  win  not  operate  as  a  bar  to  a  suit  founded  upon  the  same  matters,  but  under 
such  circumstances,  the  dismissal  of  tlie  bill  will  be  the  same  as  a  noB-sidt  at 
Uw. 

Where  A.  executes  his  note  to  B.,  for  a  given  sum  payable  at  a  ftiture  day  with 
interest  annually,  and  for  this  note  B.  agrees  in  writing,  if  the  same  is  paid  when 
due,  to  convey  the  premises,  for  which  the  note  was  given,  and  A.  goea  into 
possession  of  the  premises,  under  a  lease,  therein  agreeing  to  pay  a  stipulated 
rent.  If  the  note  is  not  paid  when  it  falls  due  according  to  its  tenor,  and  A.  con- 
tinues in  possession  under  the  contract  and  lease,  and  the  note  is  not  paid  when 
due;  if  B.  then  elects  to  treat  the  contract  as  abandoned,  and  instead  of  en- 
forcing the  pa3nment  of  the  note,  resumes  the  possession  of  the  premiseB,  and 
permits  A.  to  remain  under  a  lease,  in  which  he  reserves  rent  to  himself,  thus 
establishing  the  relation  of  landlord  and  tenant  between  hhnself  and  A.,  and 
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tldB  by  their  mntoal  amngcDMat;  it  wfll  operate  as  a  disaiBniuuioeof  the  oano 
tract  oo  the  part  of  B.,  and  a  resmnption  of  the  pramiBes  m  his  own  right,  and 
the  note  most  be  regarded  and  treated  as  paid  when  B.  thos  takes  possession  of 
the  premises  as  his  own;  and  after  this  B.  oan  no  more  enforce  the  ooUectUm  of 
tlie  note  against  A.,  than  if  he  liad  broq^^  qeotment  to  reooTer  poesession  of 
the  premises,  npon  the  neglect  of  A.  to  pay  the  note  as  stipulated,  and  had  ob- 
tained possession  of  the  premises  therel;^. 

Nor  can  B.,  after  thus  resmningthe  posseeslon  of  tiie  premiMe,aiid  iwMflug  rent 
to  himself  enforoe  the  ooUeetloB  of  interest  on  sneh  note. 

Appsax.  from  the  court  of  ohaiioery. 

The  bciSy  upon  which  the  principal  qae8ti<»8  arising  in  thii 
ease  were  decided,  snfficiently  appear  in  the  opinion  of  the  court* 

&  H.  Hodgu  for  orator. 

P.  T.  Wathlmm  for  defendaata. 

The  opinion  of  the  ooort  was  delivered  b j 

IsHJLX)  J.  The  fonner  decree  in  dbaaceiy,  which  is  relied  ap- 
on  as  a  bar  to  this  snit^  was  in  many,  if  not  in  all  essential  respeotSi 
founded  upon  the  same  matters  which  are  embraced  in  tUSt 
Whether  the  same  relief  could  have  been  obtained  in  that  ease^  as 
under  this  bill,  we  are  not  celled  upoA  to  determine,  as  we  are 
satbfledy  that  in  any  event,  the  decree  in  that  case  is  nobar  tothis 
prosecution.  From  the  record  of  that  case^  it  appears,  that  tcsti* 
nioDj  had  been  taken,  and  the  cese  set  down  for  hearing,  and  when 
called  for  trial,  the  plaintiff  declined  to  have  the  case  heard,  of  to 
proceed  in  the  further  prosecution  of  it;  and  thereupon  the  ease 
was  dismissed  bj  the  chancellor,  with  costs.  That  decree  was  not 
Intended  as  a  dismissal  of  the  bill  on  its  merits;  as  is  evident  fitira 
the  fiict,  that  the  original  decree  was  amended  bj  the  chancelhMf, 
and  the  amendment  sustained  bj  this  court  in  the  22d  Vt  269,  so 
as  to  rebut  such  a  condnsion  even  bj  implication.  We  are  to  r^' 
gard  that  decree,  therefore,  as  containing  on  its  &ce»  the  order 
that  the  bill  be  dismissed  with  costs,  ^  CAtf  tvon/  of  cmappear€me€ 
and pn»€cuH4m  by  the  oraiar*  Under  such  circumstances,  the  dis- 
missal of  a  bill  will  be  the  same  as  a  non-suit  at  law,  and  will  be 
no  bar  to  a  subsequent  bill  for  the  same  matter.  In  Wdford*s  Eq. 
Plea.  856,  it  is  sM  ^  that  an  wder  for  dismission  is  nobar,  unless 
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^  it  determines  that  the  plaintiff  is  not  entitled  to  the  relief  soaght ; 
"  therefore,  an  order  dismissing  the  bill  for  want  of  prosecution  is  no 
**  harJ^  The  same  rule,  and  in  the  same  language,  is  given  in  Mitf. 
Plea.  196.  In  Brandjfne  y.  Ord,  I  Atk.  R.  671,  Ld.  Hardwick 
ruled,  ^  that  where  the  defendant  pleaded  a  former  suit,  that  the 
<^  court  implied  there  was  no  title  when  they  dismissed  the  biU,  is 
^'  not  sufficient,  thej  must  show  it  was  res  jitdicata  or  ahsohOe  de^ 
*^  termination  in  the  court  that  the  plainti£f  had  no  title."  The 
case  of  Byrne  v.  Fryer,  2  Molloj  157.  12  £ng.  Cond.  Ch.  B. 
403,  was  decided  in  the  Irish  court  of  chancery,  and  it  seems  to 
have  been  there  considered,  that  a  dismission  of  a  hill  after  pub* 
lication  passed,  was  not  a  dismission  for  want  of  prosecution,  and 
that  such  a  decree,  made  in  that  stage  of  the  case,  was  equivalent 
to  an  adjudication  of  the  case  on  its  merits.  But  in  the  case  of 
Curtis  V.  Lloyd,  4  Mjlme  &  Craig.  194.  18  Eng.  Cond.  Ch.  R 
194,  which  was  decided  in  the  English  court  of  chancery,  about 
ten  years  after  that  of  Byrne  v.  Fryer,  Ld.  Cottenhax,  chancel- 
lor ruled,  that  after  publication,  and  after  the  case  had  been  set 
down  and  called  for  hearing,  the  coomaon  order  for  dismissing  the 
bill  would  be  granted.  In  such  cases,  the  order  is  the  same  as  a 
non-suit  at  law,  and  will  be  no  bar  to  a  subsequent  bill  for  the 
same  matter.  The  chancellor  also  recognized  and  confirmed  the 
decision  of  Lord  Hakdwiok  in  the  case  of  Carrington  v.  HaSley^ 
I  Dickins  280,  where  it  was  held,  ^  that  even  after  a  decree  direct- 
^  ing  an  issue,  the  plaintiff  might  still  move  to  dismiss  hb  bill,  for 
^  until  the  issue  had  been  tried  there  was  no  determination.** 
The  rale,  we  apprehend  is  this,  that  a  defendant  cannot  move  to 
dismiss  a  bill  after  publication  is  completely  past  Ship  v.  Wama^ 
8  Atk.  558.  2  Daniels'  Ch.  Pr.  355.  But  a  plaintiff  may  in 
any  stage  of  the  cause  apply  to  dismiss  his  bill  upon  payment  of 
oosts,  even  aft;er  issue  has  been  formed  or  directed ;  but  not  after 
a  decree.  2  Madd.  Ch.  889,  Lock  v.  Nask,  note  (y.)  The  same 
doctrine  is  sustained  in  this  country.  In  the  case  of  Bope  v.  Butt, 
4  Johns.  Ch.  800,  Chancellor  Kent  ruled,  "'  that  where  a  cause 
^  was  set  down  for  hearing  on  bill  and  answer,  and  the  bill  was  di»- 
'<  missed  with  costs,  because  no  one  appeared  to  prosecute,  and  the 
^  decree  of  dismissal  was  duly  enrolled,  that  the  decree  was  no 
^  bar  to  a  subsequent  bill  for  the  same  matter.**  In  the  case  of 
Sea  ifisura$use  Co.  v.  Day,  9  Paige  247,  the  chancellor  remarked. 
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'^  that  it  was  a  settled  rule  of  the  ooart,  that  the  complainant  may 
^^  dismiss  his  bill  upon  payment  of  costs,  in  any  stage  of  the  pro- 
<<  ceedingSy  before  a  decree  has  been  made  affecting  the  rights  of 
''  others."  In  3  FhiL  Evid.  notes  by  Cowen  &  HiU  91 6,  it  is  said, 
*^  that  the  general  dismissal  of  a  bill  may  be  pleaded  in  bar  to  a 
^  subsequent  bill  for  relief  on  the  same  subject  matter ;  but  mere 
^  dismission,  however,  for  want  of  prasectUion,  is  no  more  than  a 
^  non-suit  at  law." 

The  order  of  dismissal  in  this  case  as  amended,  is  as  follows :  "  the 
said  cause  bemg  called  to  be  heaid  on  its  merits,  the  solicitor  for 
the  orator  appeared  and  declined  a  hearing  of  said  cause,  and  the 
said  court  thereupon  did  order  and  decree  that  said  bill  be  dismissed." 
It  appears,  therefore,  on  the  face  of  the  decree,  that  the  decree  of 
dismissal  was  made,  for  the  want  of  prosecution;  and  firom  the  au- 
thorities, we  are  satisfied,  that  its  effect  is  simply  that  of  a  non- 
suit at  law,  and  is  no  bar  to  the  prosecution  of  this  bill,  CTcn  if  it 
is  brought  for  the  same  matter. 

In  the  investigation  of  the  merits  of  this  case,  it  is  proper  to  ob- 
serve, that  at  a  former  hearing  in  this  court,  the  decree  of  the 
chancellor  was  in  all  respects  affirmed,  except  as  to  the  note  of 
$600,  given  on  the  16th  of  March,  1838,  by  James  and  Jirah 
Vaughn,  to  Mr.  Thrall,  payable  on  the  1st  of  April,  1839,  with 
annual  interest  A  re*hearing  on  that  matter  was  then  ordered, 
to  which,  alone,  our  present  investigation  is  to  be  confined.  The 
validity  of  the  assignment  by  Mr.  Vaughn  to  Mr.  Thrall  of  his 
daim  against  Dr.  Porter,  arising  out  of  the  purchase  of  ^  Vaughn's 
Patent  Balance,"  as  well  as  the  existence  of  a  lien  on  that  assign- 
ment and  claim,  for  the  amount  due  Mr.  Thrall,  from  Mr.  Vaughn, 
on  the  29th  of  March,  1838,  must  be  considered  as  settled  by  the 
decision  of  this  court  at  that  hearing*  The  chancellor  allowed  the 
sum  of  Sl,127,66,  as  being  the  balance  due  Mr.  Thrall  from  Mr. 
Vaughn  at  that  time,  including  interest  to  the  time  of  making  the 
report  In  that  amount  was  included  the  above  mentioned  note 
of  $600  and  the  interest  Whether  that  note  and  interest,  was 
properly  allowed,  is  the  question  in  the  case. 

We  have  no  doubt,  that  the  settlement  between  Dr.  Porter  and 
Mr.  Vaughn,  on  the  29th  of  March,  1838,  was  intended  to  be,  and 
was  in  fact,  a  full  settlement  of  all  matters  arising  out  of  the  pur- 
chase and  sale  of  that  Patent  Balance.    The  disputable  character 
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of  Hiaidaimy  and  the  paTiaeiit  of  $850,  by  Dr.  Porter,  to  Mr. 
YMglin,  was  a  sufficieiit  oonnderatiooy  to  render  eflfectoal  his  du^ 
charge  of  that  contract,  and  of  the  suit  then  pending  apon  It 
That  is  the  effect  of  the  discharge  as  between  them;  though  it  is 
different  as  against  Mr.  Thrall,  as  ha  had  obtained  a  prevkHis  as* 
signment  of  the  ckum,  of  whieh  Dr.  Porter  had  notice.  After 
that  discharge  was  giveiiy  however,  it  was  the  dotj  of  Mr.  Yan^m 
to  obtain  that  claim  against  Dr.  Porter,  and  surrender  it  to  him,  as 
hiring  been  paid  and  satiiied  In  that  discharge.  As  between 
them,  it  was  the  debt  of  Mr.  Yanghiito  paytoMr.ThralL  What* 
eter  sun  Dr.  Porter  is  compellad  to  paf  ,  in  disdiarge  of  the  Ken 
of  Mr.  Thrall  on  that  claim,  will  be  a  payment  by  him,  standing 
in  the  light  of  a  siire^  finr  Mr.  Yanghn.  He  would  haye  adaim 
against  Mr.  Yaaghn  fcr  the  amoimt  so  paid,  and  would  be  entitled 
bj  subrogation  to  all  the  seenrkieB  hi  the  hands  of  Mr.  ThraH  Cor 
the  pigment  of  that  amoont  FtOet  v.  Harper^  8  Barb.  Ch.  & 
858. 

The  note,  which  was  aOowed  by  the  master,  was  giren  befcre 
the  settlement  between  Dr.  Porter  and  Mr.  Yanghn,  and  onder 
thdr  contract,  Mr.  ThxaU  has  a  lien  upon  the  claim  agidnst  Dr. 
Porter,  for  its  payment ;  and  this  lien  stffl  subsists,  unless  it  has 
been  ranoved  by  fiMsts  which  appear  in  the  report  of  the  master  as 
weQ  as  in  the  seyenl  answcn  of  the  delendants. 

This  note  of  $600,  was  executed  on  the  16th  of  Mardi,  1888, 
by  Jirah  and  James  Yanghn,  and  payable  to  Mr.  Thrall  on  the 
1st  of  April,  1889,  with  annual  interest  after  it  fell  due.  For  tins 
note,  Mr.  ThraH  agreed  bt  midng^  if  Ae  same  woi  paid  when  du$^ 
to  convey  to  Jirah  and  James  Yanghn,  the  shop  and  premises  for 
which  it  was  given.  The  Yangfans  went  into  the  immediate  poa^ 
session  of  the  premises  under  a  lease, therein  agreeing  to  payflfiy 
ddlan,  per  year  as  rent,  if  the  note  was  not  paid  according  to  itt 
tenor.  These  focts  are  distinctly  stated  in  the  answers  d  Mr. 
Thrall^  and  Mr.  Yaughn,  and  are  so  found  and  stated  in  the  report 
of  the  master.  Mr.  Thrall  also  further  states,  that  the  note  was 
not  paid,  or  any  part  of  it,  and  that  smee  the  lit  of  AprO,  1889, 
idien  the  note  fell  due,  and  interest  commenced  running  on  the 
same,  the  Vau^hm  have  eondnned  inAenee  and  yaeeeaiom  of  tfts 
premiee$y$iderihatemtr€uiaikdhate*  Upon  these  facts,  we  thii& 
the  note  and  the  interest  upon  it,  should  not  have  been  allowed  by 
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the  master,  or  the  decree  of  the  chaaoeHor.  When  this  note  was 
executed,  the  Vaughnt  wait  into  the  posBeflsion  of  these  premises 
under  a  contraet  of  porohase;  thej  paid  no  rent  for  the  same  un- 
til afttf  the  note  ftll  dne,  nor  were  they  to  pay  interest  When 
the  note  fell  due,  Mr.  Thrall  was  ai  Bb^j  to  adopt  either  of  two 
eounes.  He  could  have  treated  the  contract  as  still  subsisthig, 
and  have  enforeed  payment  of  the  note ;  or  hare  treated  the  non- 
payment of  the  note  as  an  abandonment  of  the  contract,  andthee^ 
after  disaffirm  any  obUgalion  on  his  part,  to  transfer  the  prendses^ 
or  receive  payment  on  the  note.  In  this  matt^,  his  deetion  has 
been  made.  He  has  treated  tiie  contract  as  abandoned ;  instead 
of  enforcing  the  payment  of  the  ngte,  he  lias  resumed  the  poe- 
session  of  the  premises,  permitting  the  Vaughns  to  remain  in  pes* 
session,  not  under  their  contrect  of  pusrebise,  but  under  a  lease,  in 
which  rent  is  reserved  to  himseUl  From  the  time  the  lease  took 
effect,  after  the  note  fefl  due,  the  relation  of  landlord  and  tenants 
existed  between  them.  If  Mr.  Thni],  had  brought  ejeotanent  to 
recover  the  possession  of  the  premises,  for  their  neglect  to  pay  the 
note  as  stipulated,  and  had  obtained  possession  of  the  premises 
thereby,  no  one  would  contend  that  payment  of  the  note  could  af- 
terwards have  been  enforced  agabst  the  Vaughns.  The  same  re" 
suit  has  been  produced  in  this  case,  by  the  mutual  arrangement  of 
tiie  parties.  The  Vaughns  have  abandoned  their  possession  under 
their  contract  of  purchase,  and  have  acknowledged  the  right  and 
title  of  Mr.  TfahiU,  as  the  owner  of  the  premises,  and  themselves 
as  his  tenants.  This  must  be  deemed  a  disaffirmance  of  the  oon^ 
tract  on  the  part  of  Mr.  Thrall,  and  a  resumption  of  the  premises 
in  his  own  right ;  as  much  so,  as  if  possession  had  been  taken, 
after  ejectment  brought 

Under  these  circumstances,  the  case  falls  within  the  principle 
decided  in  the  case  of  Ariunch  v.  Hawhi^  20  Vt  538,  in  which 
the  court  observed,  ^  That  if  the  defendant  chose  to  pursue  the 
**  plaintiff  for  the  price  of  the  land,  he  should  have  done  that ;  but 
^  when  he  takes  possession  of  the  land  as  owner,  all  claim  upon 
^  the  note  is  gone,  and  a  contract  once  rescinded,  cannot  be  restor- 
^  ed,  except  by  consent  of  both  parties."  The  note,  therefore, 
should  not  have  been  allowed  as  a  subsisting  claim,  for  the  pay- 
ment of  which  Mr.  Thrall  has  a  lien  on  the  claim  assigned  to  him 
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against  Dr.  Porter.  The  note  must  be  treated  as  paid,  bj  Mr. 
Thrall's  taking  possession  of  the  premises  as  owner. 

The  interest  on  the  note,  for  other  reasons  also,  should  not  have 
been  allowed.  If  Mr.  Thrall,  after  resuming  the  possession  of 
the  premises,  is  permitted  to  receive  the  rent,  and  also  to  coDect 
the  interest  on  this  note,  he  will  thereby  obtain  nearly  twice  the 
estimated  annual  value  of  the  premises.  If  the  note  had  not  been 
satisfied  by  that  arrangement,  it  is  obvious,  that  Mr.  Thrall's  pos* 
session  of  the  premises,  and  the  reservation  of  rent  to  himself 
should  at  least  have  cancelled  the  interest 

The  decree  of  the  chancellor  is  erroneous,  in  directing  a  con* 
veyance  of  these  premises  by  Mr«  Thrall,  to  Dr.  Porter,  an  kis 
payment  of  that  note.  Such  should  have  been  decreed,  under  those 
circumstances,  if  all  the  persons  in  interest,  had  been  made  parties 
to  this  bill.  The  $600  note  was  executed  by  Jirah  and  James 
Vaughn,  and  the  contract  of  Mr.  Thrall  was  to  convey  the  prem- 
ises to  them.  James  Yanghn  has  an  equal  interest  with  Jirah 
Vaughn  in  that  contract;  and  as  James  Vaughn  is  not  a  party  to 
this  bill,  no  decree  of  that  character  could  be  made.  The  diffi* 
culty,  that  might  otherwise  exist  in  making  a  final  decree  in  the 
case,  is  removed  by  the  disallowance  of  the  note  and  interest,  from 
the  report  of  the  master. 

The  decree  of  the  chancellor  must  be  reversed,  and  the  case 
remanded,  for  the  purpose  of  deducting  the  amount  of  the  $600 
note,  and  the  interest  which  was  aUowed  thereon,  from  the  amount 
allowed  and  found  due  to  Mr.  ThralL  In  other  respects,  the  de- 
cree of  the  chancellor  is  affirmed. 


John  Ennos  v,  Ervdt  Pratt. 
Booh  Account,    Jurisdiction.    Award, 

Where  the  parties  had  sabmftted  verbally  their  accounts  to  arbitrat{oD,a]id  the- ef- 
fect of  the  award  and  a  note,  given  at  the  time,  npon  the  whole  account  waa  in 
dispute,  and  the  whole  accoant,exceeding  $100,  tlie  plaintiff,  to  test  the  effect  of 
the  said  award  and  note,  upon  the  whole  account,  and  to  recover  for  an  item  of 
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$8,90  not  passed  upon  by  the  arbitrator,  broQ^t  hia  action  In  the  conntjeonrt 
— Held— that  the  county  court,  under  this  state  of  facts,  clearly  had  jnrisdio- 
tion,  and  that  the  plaintiff  is  entitled  to  recover  the  said  item  not  passed  upon 
by  the  arbitrator,  though  the  award  was  held  conclusiTe  upon  the  matters  pass- 
ed upon  by  the  arbitrator. 

An  award,  on  a  parol  submission,  will  be  conclusiTe  upon  all  the  matters  passed 
upon  by  the  arbitrator,  though  the  parties  misapprehended  the  legal  effect  of 
the  submission  and  award,  unless  it  fairly  api^ars,  that  the  parties  did  not  in- 
tend a  submission  and  award,  in  the  common  sense  of  these  terms. 

Book  Account.  Judgment  to  account  was  rendered  in  the 
county  court,  and  an  auditor  was  appointed,  who  reported  a  bal- 
ance due  the  plaintiff  of  $51,20,  subject  to  the  opinion  of  the 
court,  upon  the  following  facts  speciallj  reported : 

That  all  the  accounts  and  dealings  of  the  parties  were  closed 
on  the  26th  day  of  June,  1852  ;  that  both  parties  understood  at 
this  time,  that  the  defendant  was  indebtedto  a  considerable  amount 
to  the  plaintiff;  but  there  was  a  disagreement  between  them  as  to 
the  amount  of  the  balance.  That  this  difference  was  in  regard  to 
many  items  of  the  plaintiff's  account  against  the  defendant,  which 
was  for  his  work  done  and  performed  for  the  defendant,  and  both 
parties  claimed  to  have  kept  the  true  account ;  the  plaintiff  in  his 
charges  against  the  defendant,  and  the  defendant  by  giving  the 
plaintiff  credit  on  his  book.  That  the  two  accounts  differed  both 
as  to  the  prices  and  the  amount  of  the  plaintiff's  labor. 

That  the  parties  made  several  ineffectual  attempts  to  settle  their 
accounts  and  agree  on  a  balance,  and  for  that  purpose  examined 
each  others  accounts,  several  times,  but  failing  to  make  a  settle- 
ment, they  agreed  between  themselves,  that  they  would  "leave  it 
to  one  Ira  Marks  to  make  a  settlement  for  them,"  and  that  the 
balance  said  Marks  should  £nd  due  to  the  plaintiff,  the  defendant 
should  give  his  note  for,  payable  to  the  plaintiff  in  one  year,  and 
that  the  plaintiff  should  receive  such  note. 

That  on  the  29th  day  of  June,  1852,  which  was  the  day,  or  the 
day  afler  said  agreement  was  made,  the  plaintiiflF  and  defendant 
called  upon  Marks,  told  him  of  their  agreement,  and  the  terms  of 
it,  and  requested  him  to  proceed  and  make  a  settlement  of  their 
accounts.  That  Marks  consented  to  do  so,  but  informed  the  par- 
ties, that  his  decision  would  not  be  binding,  because  their  agree- 
ment was  not  in  writing.    That  plaintiff,  defendant,  and  Marks 
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all  supposed  at  the  time,  that  the  parties  would  not  be  bound,  be- 
cause  they  had  not  agreed  to  the  submission  in  writing. 

That  l^iarka,  as  requested  by  the  parties,  proceeded  to  made  ao 
exammation  and  settlement  of  the  accounts.  That  the  plaintiff 
did  not  have  his  account  mth  him,  before  Marks,  but  defendant 
had  his  book,  which  contained  not  only  his  own  account,  but  credits 
to  the  plaintiff,  except  a  charge  of  plaintiff's  for  SB^SO  paid  by 
one  Lantiy,  which  item  was  not  brought  to  the  notice  of  the  so^ 
Harks.  That  Marks  examined  the  accounts,  heard  the  parties 
upon  all  the  disputed  items,  and  found  due  the  plaintiff  a  balance 
of  $112,  and  wrote  a  note  for  that  sum,  which  defendant  signed, 
payable  to  the  plaintiff  or  bearer,  by  the  first  of  July  then  next. 
(That  it  was  intended  by  said  Marks  and  the  parties  that  the  note 
should  be  payable  in  one  year  from  said  first  of  July.) 

That  said  note  was  handed  to  the  plaintiff,  who  expressed  great 
dissatisfaction  at  the  finding  of  Marks,  and  wanted  to  know  how 
he  ^  got  at  it.**  That  Marks  explained  the  manner  in  vdiich  he 
ac^usted  the  accounts.  That  the  plaintiff  was  still  dissatisfied  at 
the  finding,  and  laid  down  the  note  and  said  he  would  not  take  it ; 
but  said  Marks  told  the  plaintiff  he  thought  he  had  better  take 
the  note,  that  it  was  as  near  the  balance,  as  he,  Marks,  could  get 
at  it.  That  plaintiff  took  the  note,  stiU  complaining  of  the  de- 
cision, and  claiming  that  there  was  more  his  due,  and  stated  that 
he  would  apply  the  note  on  his  account  as  &r  as  it  went,  and 
would  sue  for  the  balance.  That  the  note  thus  received  by  the 
plaintiff  for  $112,  was  a  short  time  after  presented  to  the  defend- 
ant ftr  payment,  and  paid  by  the  defendant 

The  County  Court,  April  Term,  1853,— -Piebpoint,  J.,  pre- 
siding,—  upon  the  facts  thus  reported,  found  that  there  was 
nothing  due  the  plaintiff,  and  rendered  judgment  for  defendant ; 
the  court  also  found  from  the  report  that  the  item  of  $8,20  was 
not  brought  to  the  notice  of  Marks,  but  decided  that  this  formed 
m  item  in  a  new  account  between  the  parties,  and  that  the  court 
had  no  jurisdiction  to  render  judgment  for  the  same  in  this  actiOD. 

Exceptions  by  the  plamtiff. 

J.  R  Brondey  and  2>.  RoberU  for  plaintiff. 

L  There  is  in  eveiy  valid  submission  to  arbitration  an  agree* 
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ment,  either  express  or  implied,  that  the  parties  shall  abide  the 
award.     Stewart  v.  Case,  16  Yt  663. 

In  this  case,  the  parties,  both  understanding  that  a  parol  sub- 
mission did  not  bind  them  to  abide  the  finding  of  Marks,  chose  that 
particular  form  of  reference.  This  was  announced  to  them  bj 
Marks  as  the  law  upon  the  matter  being  submitted  to  him ;  and  so 
this  consideration  is  an  essential  element  in  determining  whether 
they  agreed  to  abide  the  award* 

The  maxim  IndoroHa  juris,  ^c*  is  limited  as  in  Brown  v.  Saw- 
yer,  1  Aik.  130,  but  here  it  has  no  application ;  for, 

1.  The  maxim  is  founded  upon  the  idea  that  men  are  in  fact  ac- 
quainted with  the  law,  and  contract  with  reference  to  it  as  it  is ; 
but  here  it  is  found  as  a  fact  that  the  parties  misapprehended  the 
law,  and  contracted  with  each  other  upon  the  basis  of  their  mis- 
apprehension. 

2.  The  misapprehension  being  mutual  neither  can  daim  any 
thing  against  the  other  upon  that  ground. 

3.  The  law  is  the  contract ;  and  the  contract  is  the  mutual  in- 
tent ;  and  it  would  be  extravagant  to  strain  an  artificial  rule  to 
the  overriding  of  the  mutual  intent  of  the  parties,  and  so  create 
obligations  which  neither  intended. 

Agaxfiy  the  auditor  has  not  found  that  the  parties  agreed  to 
abide  the  award  of  Marks. 

Marks  then  was  but  an  adviser  or  conciliator ;  his  office,  as  un- 
derstood being  rather  to  bring  the  parties  together  by  a  moral  in- 
fluence than  bind  them  by  legal  coercion. 

If  Marks  is  to  be  treated  as  an  arbitrator  with  the  ordinary 
powers  of  an  arbitrator  then  his  award  did  not  follow  the  submis- 
sion ;  for  he  drew  the  note  payable  at  an  earlier  time  than  that 
named  in  the  agreement. 

II.  The  circumstances  attending  the  receipt  of  the  note  show 
clearly  that  plaintiff  did  not  receive  it  as  payment  of  his  full 
account,  and  that  his  receipt  of  it  was  no  recognition  of  the  finding 
of  Marks  as  an  award.    MUer  v.  Holden,  18  Vt.  387. 

They  show  more  than  this, — ^the  plaintiff  receiving  the  note  un- 
der an  express  reservation  of  his  claim  to  the  balance,  and  the 
defendant  not  objecting,  his  assent  to  the  condition  is  to  be  implied. 
GaeseU  v.  Andover,  21  Vt  842. 

The  defendant  himself  therefore  did  not  recognize  the  finding  of 
zxvi  41 
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Marks  as  an  award  of  an  arbitrator.     His  payment  of  the  note  up- 
on presentation  shows  the  same  thing. 

If  therefore  we  could  call  this  under  any  circumstances  a  bind- 
ing award,  the  matter  was  thrown  open  by  the  mutual  action  of 
the  parties  in  respect  to  the  note. 

III.  The  item  of  $3,20,  "  was  not  brought  to  the  notice  of,  or 
a^udicated  upon,  by  Marks."  It  was  not  then  barred  by  his 
award.  Bowe  v.  Farmer ;  Golighiy  y.  JelUcoe^  4  T.  R.  146. 
Bucky.  Buck,  2  Yt  417. 

Even  a  judgment  bars  only  what  is  adjudged.  Seddon  y.  Jti- 
top,  6  T.  R.  607.     Briggs  Y.  Brewster^  23  Vt  100. 

The  same  in  book  account, — McLaughUn  y.  HxUj  6  Yt  20. 
B£>^N£TT,  J.,  in  Nichols  y.  Scott,  12  Vt*  50.  It  is  said  in  Bodges 
Y.  Bosford,  17  Vt.  615,  that  a  settlement  of  book  accounts  is  as 
conclusive  as  a  judgment  And  yet  in  settlement  of  accounts  and 
receipts  in  full  executed,  items  not  actually  considered  and  adjust- 
ed m  the  settlement  are  recoverable  by  action.  Nichols  t.  Sootty 
12  Vt.  47. 

It  would  seem  absurd  to  give  greater  force  to  this  "  settlement 
for  them,"  made  by  Marks,  than  would  belong  to  a  settlement  made 
by  the  parties  without  the  aid  of  Marks. 

IV.  But  the  county  court  did  not  regard  this  item  as  barred  by 
the  award,  but  as  an  item  in  a  new  account^  and  so  not  within  the 
original  jurisdiction  of  the  county  court 

But  the  debit  side  of  the  plaintiff's  book  determines  the  juris- 
diction, and  this  is  to  be  determined  by  inspection,  i^one  y.  Wtnt- 
iowy  7  Vt  338.     Nichols  v.  Packard,  16  Vt  91. 

The  plaintiff  had  the  right  to  test  the  validity  of  Mark's  award 
before  some  court.  As  the  note  was  not  applicable  as  payment 
of  any  specified  items,  he  must  present  his  whole  account;  but 
this  is  beyond  a  justice's  jurisdiction. 

When  therefore  he  sues  in  the  county  court,  he  sues  in  the  only 
court  which  has  apparent  jurisdiction.  To  deny  jurisdiction  thcD, 
involves  the  error  that  the  jurisdiction  is  dependent  upon  evidence 
as  to  the  justice  of  the  claims,  as  present  subsisting  demands,  rath- 
er than  upon  the  amount  of  them  as  claims ;  and  involves  the 
absurdity  of  requiring  the  plaintiff  to  give  up  his  claims  without  a 
trial 
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F.  Potter  and  Edgerton  ^  AUen  for  defendant. 

The  acceptance  of  the  defendant's  note  bj  the  plaintiff  was  in 
pursuance  of  a  previous  agreement  of  the  parties,  that  the  same 
should  be  in  full  of  the  plaintiff's  account,  and  a  final  settlement 
between  the  parties,  and  the  statement  made  bj  the  plaintiff  '<  that 
he  would  applj  the  note  as  far  as  it  went,"  &c.,  was  made  after 
he  had  received  the  note.  Such  a  state  of  facts,  amounts  to  a 
satisfaction  and  discharge  of  the  plaintiff's  account.  Mc  Glynn  v. 
BilUngSy  16  Yt.  829.  McDanieU  v.  Laphamy  21  Vt  222.  £ta- 
sell  V.  BatokCnSy  23  Yt  561. 

The  report  finds,  that  the  plaintiff's  account  was  for  his  work 
and  labor.  The  item  of  $3,20,  for  so  much  paid  by  Lantry  is  to 
be  presumed  to  be  work  performed  bj  Lantrj  while  supplying 
plaintiff's  place,  and  the  whole  account  being  of  a  particular  char- 
acter was  barred  by  the  proceeding  before  Marks,  even  if  every 
item  was  not  presented  before  him.  Brigge  v.  Brewster^  23  Yt. 
100. 

The  presumption  is  that  the  item  was  adjudicated  by  Marks  in 
the  gross  item  for  four  months  labor,  which  appears  in  the  plain- 
tiff's  account,  though  not  presented  before  Marks  as  a  distinct 
item. 

The  auditor  did  not  find  as  a  fact,  that  the  item  was  not  adjudi- 
cated by  Marks,  but  only  that  it  was  not  on  the  defendant's  book^ 
and  that  it  was  not  proved  to  him  that  it  was  so  adjudicated. 

But  the  county  court  had  not  jurisdiction  of  the  item ;  an  ac- 
count which  is  barred  by  a  settlement,  a  judgment,  or  an  award,  is 
not  available  for  the  purpose  of  giving  jurisdiction.  Gihon  v. 
Sumner^  6  Yt  163.     Spear  v.  Pech^  15  Yt  566. 

An  omitted  item  forms  an  item  in  a  new  account  5  Yt  91. 
13Ytl91.    5Yt451.    11  Yt  2U.    17  Yt  615. 

The  opinion  of  the  court  was  delivered  by 

Redfirld,  Ch.  J.  In  regard  to  the  charge  not  passed  upon 
by  the  arbitrator,  there  can  be  no  doubt  of  plaintiff's  right  to  re- 
cover. And,  as  he  wished  to  try  the  effect  of  the  award  and  note 
upon  the  whole  account,  he  must  have  brought  an  action,  upon  the 
whole  account,  which  he  could  only  do  at  the  county  court,  so  that 
most  obviously  that  court  had  jurisdiction  of  the  case,  and  the 
plaintiff  is  entitled  to  recover  the  $3,20,  in  this  action* 
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In  regard  to  the  effect  o  f  the  arbitratioii  and  the  execution  of 
the  note  and  acceptance  and  collecting  of  it,  by  the  plaintiff,  there 
is  perhaps  more  difficulty.  The  arbitration  seems  to  hare  been 
an  ordinary  parol  submission,  in  the  first  instance,  and  the  parties 
were  bound  to  know  that  the  legal  consequence  would  follow  an 
award,  that  it  would  bar  the  matters  discussed  and  determined. 

It  would  scarcely  be  allowable  to  avoid  the  effect  of  an  award 
of  arbitrators,  by  showing  that  the  parties  did  not  know,  that  by 
law  it  was  condusive,  upon  the  matters  passed  upon,  by  the  arbi- 
trator. And  showing  that  they  were  told,  and  believed  it  would 
not  be,  is  much  the  same  thing,  unless  we  can  fairly  say,  that  un- 
der the  circumstances,  the  parties  did  not  intend  a  submission,  and 
award,  in  the  common  sense  of  these  terms,  but  only  to  have  the 
person,  look  over  the  accounts  and  help  them  settle. 

In  regard  to  the  execution  and  delivery  of  the  note  and  receiv- 
ing payment  of  the  same,  it  undoubtedly  has  a  strong  tendency  to 
show  that  the  parties  acquiesced,  in  the  award,  as  finaL  But  tak- 
en alone,  aside  from  the  submission  and  award,  it  could  scarcely 
amount  to  a  conclusive  settlement  of  the  account.  For  the  plain- 
tiff protested,  at  the  time,  that  he  would  not  take  the  note,  in  full 
satisfaction  of  the  balance  due,  but  only  as  far  as  it  went,  and  would 
sue  for  the  balance.  This  part  of  the  case  must  turn  mainly,  up- 
on the  effect  of  the  submission  and  award,  and  the  acquiescence  of 
the  parties,  in  its  finality. 

Our  examination,  and  reflection  upon  this  case,  satisfies  us,  that 
the  award  should  be  held  final,  to  the  extent  of  the  matters  passed 
upon.  It  seems  to  have  been  an  ordinaiy  submission  and  award, 
with  this  difference  only,  that  the  arbitrator  expressed  an  opinion 
when  called  upon  to  make  the  settlement,  that  it  would  not  be  con* 
elusive  upon  the  parties,  unless  the  submission  were  reduced  to 
writing.  The  parties  nevertheless  requested  him  to  proceed,  and 
determine  the  balimce,  and  he  did,  and  the  auditor  states,  as  an  in- 
ference it  would  seem  probable,  that  the  parties  supposed,  after 
the  advice  of  the  arbitrator,  that  the  award  would  not  be  legally 
binding  upon  them.  There  is  nothing  in  the  case  tending  to  show 
that  they  did  not  agree  to  abide  the  settlement,  but  the  contrarj, 
for  defendant  was  to  give  his  note,  for  the  balance,  and  plaintiff  to 
accept  it,  which  was  indeed  done,  but  finally  under  protest  There 
is  nothing  to  raise  any  doubt,  that  until  the  award  was  made,  botii 
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parties  expected,  and  intended,  to  abide  the  award,  supposing,  to 
be  sure,  that  the  arbitrator  knew  the  law,  and  that  they  were  not 
UgaOy  hound  to  abide  it 

The  case  seems  to  me,  in  principle,  not  very  different  from  that 
of  any  other  contract,  where  the  party  understandingly  assumes, 
in  terms,  an  obligation  upon  himself,  but  in  a  form,  which  he  sup- 
poses,  at  the  time,  upon  good  advice,  if  you  please,  the  law  wiQ  not 
enforce.  A  case,  which  is  quite  supposable  to  occur ;  one  agrees 
to  purchase  land,  at  a  given  price,  and  takes  possession  and  pro- 
ceeds to  make  valuable  improvements  both  parties  to  the  contract 
supposing  the  statute  will  not  allow  such  contract  to  be  enforced, 
not  knowing  that  equity,  after  a  substantial  part  performance,  will 
enforce  such  contracts,  but  each  relying  upon  the  contract,  and  the 
good  fiuth  of  the  other  party  to  perform  it ;  could  it  be  fairly  argued 
that  such  a  case  differs  from  the  ordinary  case.  Or,  we  may  sup- 
pose that  a  party  agrees  to  give  more  than  personal  property  is 
fiurly  worth,  not  supposing  he  is  bound  by  the  stipulation.  Or  in 
receipting  property,  attached  on  mesne  process,  a  price  is  affixed 
in  the  receipt  neither  party  supposing  it  to  be  conclusive,  or  in 
settling  a  controversy  a  note  is  given  for  the  supposed  balance, 
both  parties  believing  the  matter  subject  to  farther  revision.  Shall 
such  mistakes  of  the  law  affect  the  rightsDf  the  parties?  Itreally 
seems  to  me  they  cannot,  unless  all  mistakes  of  law  are  to  avail 
the  party  in  excuse,  which  is  certainly  not  the  law,  upon  the  sub- 
ject 

The  best  construction  I  have  been  able  to  give  this  portion  of 
the  case  inclines  me  to  believe,  the  award  must  be  held  conclusive, 
of  all  matters  passed  upon  by  the  arbitrator,  notwithstanding  the 
misapprehension  of  the  parties  in  regard  to  the  law.  This  portion 
of  the  case  is,  I  think,  really  decided,  by  that  of  Eoward  v.  Puf- 
ferj  28  Vt  865,  where  it  is  held,  that  it  is  no  sufficient  ground  of 
setting  aside  an  award,  by  a  court  of  equity,  that  one  of  the  par^ 
ties,  without  any  mistake,  as  to  the  facts,  misapprehended  one  of 
the  legal  consequences  of  the  award,  and  tirnt,  the  most  important 
of  all  its  effects,  to  wit,  settling  the  titie  of  the  land  in  dispute. 

Judgment  reversed,  and  judgment  on  report  for  $8,20,  and  in- 
terest from  the  time  of  the  report  being  made* 
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Timothy  M.  Brown  v,  Henry  Carpenter. 
Nuisance.    Ihiriow  Dogs. 

A  Iftrge  and  furions  dog,  aooiutomed  to  bite  mankind,  is  a  common  nniaance.  In 
an  action  to  recoYcr  damages  against  a  party  UlUng  him,  the  defendant  need 
not  prove  that  be  was  obliged  to  kill  him  In  Belf-defenae. 

Trespass  for  killing  the  plaintiff's  dog.    The  declaratioii  is  in 
common  form. 

The  defendant  filed  a  plea  in  bar,  setting  forth,  that  the  said 
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dog  was,  and  for  a  long  time  had  been  fierce  and  dangerous,  and 
that  he  had  bitten  defendant,  and  sundry  other  persons,  that  all 
this  was  known  to  the  plaintiff,  and  to  those  he  entrusted  with  the 
keeping  of  said  dog,  and  that  with  this  knowledge  said  dog  was 
suffered  to  go  at  large  ;  wherefore  the  defendant  killed  said  dog  as 
he  had  good  right  to  do. 

Issue  joined,  and  trial  by  jury. 

On  the  trial,  the  defendant  offered  testimony  tending  to  prove, 
that  the  dog  at  various  times  and  on  different  occasions  for  some 
years  before,  and  up  to  the  time  of  his  death,  had  growled  and 
sprung  upon  different  people  to  their  great  alarm,  and  that  he  had 
bitten  and  wounded  several  different  persons,  both  at  plaintiff's 
house  and  at  other  places  in  the  presence  of  the  plaintiff,  and  in 
the  presence  of  his  father  whom  the  said  dog  accompanied  from 
home ;  that  he  had  sprung  upon  and  bitten  the  defendant  at 
three  different  times,  and  that  this  was  known  to  plaintiff,  and  to 
those  in  whose  care  the  dog  then  was  by  plaintiff's  permission ; 
that  on  the  second  occasion  when  bitten,  defendant  informed  the 
plaintiff's  father,  with  whom  the  dog  then  was,  that  if  ever  bitten 
by  the  dog  again,  he  should  kill  him ;  that  a  few  days  after,  the 
said  dog  being  again  with  plaintiff's  father  away  from  home,  the 
said  dog  again  sprung  upon  the  defendant  and  bit  and  wounded 
him ;  that  on  the  evening  6f  the  same  day,  said  dog  accompanied 
plaintiff's  servant  about  half  a  mile  from  plaintiff's  house,  trhen 
the  defendant  killed  him. 

The  plaintiff  then  offered  testimony  tending  to  prove,  that  the 
dog  had  been  provoked  by  the  defendant,  but  had  not  bitten  him, 
and  that  much  of  his  jumping  on  people  was  mere  sport.  On  the 
trial,  plaintiff  called  and  examined  his  father,  Samuel  Brown,  as 
a  witness  ;  and  the  defendant  for  the  purpose  of  discrediting  said 
witness  offered  and  was  allowed  to  prove,  though  objected  by  plain- 
tiff, that  witness,  Samuel  Brown,  in  speaking  of  the  defendant,  and 
of  the  killing  of  said  dog,  said  that  the  defendant  was  an  ugly  ill- 
tempered  bird,  and  if  there  was  any  law  to  punish  him,  he,  said 
Samuel,  would  get  it,  if  it  cost  $1,000.  To  the  admission  of  which 
testimony  plaintiff  excepted. 

The  County  Court,  September  Term,  1853,— Collamer,  X, 
presiding,— charged  the  jury  that  every  dog  not  confined,  or  phys- 
ically restrained  is  a  dog  at  large,  within  the  meaning  of  the  de- 


640  SECOND  JUDICIAL  CISCUIT. 

Brown  «.  Carpenter. 

fendant's  plea,  notwithstanding  he  is  all  the  time  in  the  presence 
of  his  master. 


That  a  dog  whose  condaet  to  people  m  so  violent  as  to  < 
alarm  for  their  personal  safety,  is  Ajlerce  dog,  and  that  if  the  jnrjr 
find  this  dog  was  thus  fierqp,  and  did  unprovoked,  hite  and  wound 
the  defendant  and  others,  so  that  the  jury  find  that  he  was  a 
dangerous  animal  to  be  at  large,  and  espedallj  if  dangerous  to 
the  defendant,  and  that  this  was  known  to  the  owner,  and  the  dog 
still  left  unconfined  up  to  the  tame  of  his  death,  thej  would  return  y 
a  verdict  for  the  defendant 

To  so  much  of  the  charge  of  the  court  as  decided  what  was  be- 
ing  at  largBj  and  to  so  much  as  defines  what  is  being  fierc^^  the 
plidntiff  excepted. 

After  verdict  for  the  defendant,  the  plaintiff  interposed  his  writ- 
ten motion  for  a  judgment  for  plamtiff  notwithstanding  the  verdict, 
which  motion  was  overruled  bj  the  court ;  to  which  plaintiff  ex- 
cepted. 

E.  KirUand  for  plaintiff. 

1.  The  county  court  erred  in  admitting  testimony  to  prove  the 
declarations  made  by  witness,  Samuel  Brown,  because,  1.  The 
witness  should  have  been  asked  if  he  had  not  made  such  state- 
ments, with  time,  place,  and  person  mentioned.    Bosooe's  £v.  96. 

2.  The  matter  inquired  about  was  irrelevant  to  the  issue  and  it 
is  weU  settled,  tiiat  the  party  making  such  inquiry  is  bound  by  die 
answer  of  the  witness  and  cannot  contradict  it  7  East  108. 
HarrU  v.  KppeUy  2  Camp.  637. 

n.  The  court  erred  in  instructing  the  jury,  that  a  dog  not  con- 
fined, or  physically  restrained,  was  a  dog  at  large.  We  contend, 
that  a  dog  by  the  side  of  the  owner,  or  his  servant,  or  so  near  to 
them  as  to  be  under  the  control,  or  command  of  the  owner  or  his 
servant,  is  not  a  dog  at  large*  Commonwealth  v.  Dow^  10  Met 
884. 

IIL  The  motion  for  judgment  non  oUtanU  veredicto  should  pre- 
vail. 

1.  If  a  cause  of  action  be  confessed  by  the  plea,  and  the  mat- 
ter pleaded  in  avoidance  be  insufficient,  the  plaintiff  is  entitled  to 
a  judgment  non  obstante  veredicto,    Lambert  v.  Taylor  ei  aL,  4 
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Barn,  k  Cress.  188.  Staph  v.  Hidden,  6  Mod.  10.  Hench  r. 
Seeky  14  Vt  479. 

2.  This  plea  does  not  allege  in  substance  a  sufficient  justifica- 
tion,  and  upon  a  bad  justification^  judgment  shall  be  given  bj  con-  x  f 

fession.    JUarris  v.  Nugent,  7  C.  &  P.,572.     WeUs  v.  iPwH  C.  j  / 

Sc  P.  568.    Lacjf  y.  Reynolds^  Cra  Eliz.  214.     Vere  r.  Chwdtr^      #/ 
11  East  568.  ^ 

8.  This  plea  is  not  cured  by  verdict,  for  it  is  a  statement  of  de- 
fective title  or  cause  of  action.  1  Chit  PL  681.  2  Saunders 
809. 

Keyes  ^  Howe  and  /.  D,  Bradtey  for  defendant 

1.  The  &cts  alleged  in  the  plea  and  found  true  by  the  jury, 
constitute  a  justification  for  killing  the  dog. 

Because,  1.  The  &cts  found,  describe  a  nuisance  which  any  per- 
son had  a  right  to  abate.  Putnam  v.  Payne,  18  Johns.  812.  O10- 
dit  T.  Brovnif  10  Johns.  865.  Cro.  Jac  45.  SRnMey  v.  Emer- 
Bon,  4  Cowen  851. 

2.  These  facts  show  the  act  of  killing  was  in  self-defense. 
The  dog  was  fierce  and  dangerous  and  had  theretofore  bitten, 

&C.  defendant  and  sundry  other  persons,  '<  knowing  which  plain- 
tiff allowed  him  to  go  at  large." 

To  turn  such  an  animal  loose  is  to  endanger  all  who  meet  him, 
and  especially  those  against  whom  his  ferocity  is  directed.  Leon- 
ard y.  WilkinSf  9  Johns.  288.     Wright  y.  Samcott,  1  Saund.  84. 

That  the  killing  was  necessary  is  fairly  inferrable  from  the  facts 
stated  in  the  plea,  and  the  omission  to  formerly  aver  the  necessity 
is  cured  by  verdict    1  Chit  PL  678,  et  seq. 

n.  As  to  the  charge  of  the  judge.  The  defendant  on  two  oc- 
casions had  practical  demonstration,  that  the  dog  was  ^  at  large,^ 

in.  The  proof  of  Samuel  Brown's  bitter  feelings  towards  the 
defendant  was  properly  admitted.  It  was  analogous  to  the  cases 
of  a  quarrel  between  witness  and  party.    Pierce  v.  GiUon,  9  Vt 


The  opinion  of  the  court  was  delivered  by 

Bedfield,  Ch.  J.  We  think  that  a  ferocious  and  over-grown 
dog,  known  to  the  owner  or  keeper  to  be  accustomed  to  bite  man- 
kind, is  to  be  regarded  as  at  large,  within  the  common  import  of 
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those  terms,  in  a  plea  in  bar,  when  he  is  so  far  free  &om  restraint, 
as  to  be  liable  to  do  mischief  to  man  or  beast ;  and  this,  such  a 
dog  is  always  liable  to  do,  when  not  physicaUy  restrained,  in  the 
l&nguage  of  the  judge  in  the  court  below.  His  being  in  the  pres- 
ence of  his  keeper  affords  no  safe  assurance  that  his  known  pro- 
pensities will  not  prevail  over  the  restraints  of  authority.  That 
is  the  case  with  men  often,  and  always  liable  to  be  with  fero- 
cious animals,  as  is  said  by  one  judge.  ^'  I  think  sufficient  caution 
has  not  been  used  ;  one  who  keeps  a  savage  dog  is  bound  to  so  I 
secure  it  as  to  effectually  prevent  it  doing  mischief." 

As  to  the  sufficiency  of  the  plea,  it  undoubtedly  puts  the  defense 
upon  the  ground  that  such  a  dog  is  hostts  communis,  the  common 
enemy,  and  may  be  killed  by  any  one.  It  alleges,  indeed,  that 
this  dog  had  bitten  the  plaintiff,  but  does  not  claim  that  he  was 
killed  in  necessary  self-defense,  at  the  time ;  nor  do  we  think  this 
necessary,  in  regard  to  dogs  accustomed  to  bite  mankind.  That 
seems  to  be  the  law,  ordinarily,  as  to  dogs  accustomed  to  chase 
game  or  to  bite  cattle.  (  WeUs  v.  Head^  4  Car.  &c  P.  568 ;  Vere 
T.  Lord  Gawder,  1 1  East.  568.)  But  it  is  said,  in  the  elementary 
books,  that  in  a  free  warren,  which  is  where  one  has  the  exclusive 
right  to  keep  game,  one  may  kill  a  dog  accustomed  to  chase  the 
game  there,  although  at  the  time,  not  in  the  act  of  chasing  game. 
{Wadhtarst  y.  Domme,  Cro.  Jac  45.)  But  the  English  cases  do 
not  seem  to  me  to  justify  the  opinion  that  it  is  necessary  to  show, 
that  the  killing  a  huge,  ferocious  dog,  known  to  the  owner  or  keep- 
er to  be  accustomed  to  bite  mankind,  can  only  be  justified  on  the 
ground  that  it  was  done  in  immediate  self-defense.  In  Smith  v. 
Pelahy  2  Strange  1264,  the  chief  justice  ruled  that  the  master  is 
liable  for  all  damage  done  by  such  a  dog,  who  has  once  bitten  a 
man,  even  though  it  happened  by  such  person  treading  on  the 
dog's  toes ;  ^*/or  it  wcu  omng  to  His  not  hanging  the  dog  in  theforU 
instance^*  and,  it  is  added,  ^^  the  safetg  of  the  king^s  tuhjeds  ought 
not  afterwards  to  he  endangered,^  This  certainly  looks  very  much 
like  making  the  dog  a  common  nuisance,  and  so  such  a  dog  is  classed 
by  Mr.  Starkie,  (Ev.  2d.  Vol.  785,  et  $eq.)  The  language  of  Tix- 
DALL,  Ch.  J.  in  Sarch  Y.Elachbum,  4  Car.  &  P.  297,  is  similar ;  and 
Best,  Ch.  J.  in  Blachman  v.  Simmons,  3  Car.&  P.  188,  lays  it  down 
as  clear  law,  that  one  who  keeps  such  a  dangerous  animal,  know- 
ing its  habits,  is  clearly  guilty  of  ^*  an  aggravated  species  of  man- 
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slaughter y  if  nothing  more^^  if  the  animal  should  afterwards  kill 
anj  one.  And  what  is  said  by  Denhan,  Ch.  J.,  in  Morris  v.  Nu- 
gent,  (19  Com.  Law  B.  585^)  is  upon  the  ground  of  the  form  of  the 
issue,  rather  than  the  rule  of  law.  The  New  Tork  cases  clearly 
treat  such  an  animal  as  an  outlaw  and  a  common  nuisance^  liable 
to  destruction.  {HincJdey  y.  Emerson^  4  Cowen  851 ;  Putnam  v. 
Payjiey  18  Johns.  812.)  And  this  is  a  doctrine  which  this  court 
IS  willing  to  abide  by. 

For  to  say  that  such  a  dog  is  not  the  common  annoyance  and 
terror  of  a  neighborhood,  is  to  deny  what  every  man  knows  to  be 
emphatically  true.  Some  animals  are  common  nuisances,  if  suf- 
fered to  go  at  large,  from  their  known  and  uniform  instincts  and 
propensities,  such  as  lions  and  bears,  and  probably  wolves  and 
wild-cats ;  (B.  N.  P.  76 :  King  v.  Muggins^  2  Ld.  Bat  1588;) 
and  domestic  animals,  from  their  ferocious  and  dangerous  habits 
becoming  known  to  their  keepers,  thus  become  common  nuisances 
if  not  restrained.  But  such  an  animal  is  quite  as  obviously  within 
the  general  definition  of  a  common  nuisance  as  a  wolf  or  a  wild- 
cat or  a  bear,  and,  if  allowed  to  go  at  large,  as  really  deserves  to 
be  destroyed.  If  any  animal  should  be  regarded  as  the  common 
terror  of  all  peaceable  and  quiet-loving  dtizens,  it  is  such  a 
dog ;  and  the  owner  who  persists  in  keeping  such  an  animal, 
without  effectually  and  physically  restraining  him,  so  that  he  can 
do  no  one  harm,  ought  not  to  complain  of  his  destruction.  He 
ought  to  be  grateful  to  escape  so ;  for  he  undoubtedly  is  liable  to, 
and  justly  deserves  exemplary  punishment,  under  the  criminal  laws 
of  the  state ;  and  if  one  injured,  or  liable  to  injury,  chooses  to 
right  himself  by  abiding  the  nuisance  only,  he  deserves  to  be  re« 
garded  as  a  public  benefactor. 

Judgment  afi&rmed. 
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Benjakin  H.  Peeler  v.  Stebbins  Sc  Kekney. 

TVeqfcus.     Officer,    Attachment  of  property  in  iozeSf  4^. 

An  officer  has  a  right  to  take  poeeessioD  of  boxes  left  at  a  depot  for  tnunportatiaB, 
and  open  the  same,  and  take  on  his  atljwhnwmt,  any  attachable  artielea  Itiewia, 

But  where  boxes  are  so  found  at  a  depot,  in  which  there  is  property  exempt  from 
attachment,  the  officer  has  no  rig^  to  remove  the  same  from  the  depot  mme- 
oessarily,  and  if  the  officer  remores  the  boxes,  and  ftiU  to  show  a  neesMl^ 
tfaeiefor,  he  is  guilty  of  1 


TBS8PA88  for  eortain  artideg  of  peraond  property,  described 
ID  the  plaintiff's  decbqration. 

Plea,  not  goil^  and  notice  of  special  matter,  and  trial  by  juiy. 

On  the  trial  the  plaintiff  gave  evidence,  tending  to  show,  that 
his  agent  left  at  the  ndhroad  depot  in  Vernon,  three  boxes,  con- 
taining the  articles  mentioned  in  the  declaration,  bekoging  to 
plaintifl^  to  be  forwasded  to  the  plaintiff  in  lUinois;  that  said 
boxes  were  taken  by  the  defendants,  and  remored  from  said  de- 
pot to  a  house  about  half  a  mile  from  said  depot,  and  that  no  part 
of  the  same  was  returned  to  said  depot,  until  near  a  month  af-> 
terwards,  and  then  a  large  nmnber  of  said  articles  were  missing. 

The  defendants  read  in  evidence,  two  attachments,  and  two  ex- 
ecutions, in  favor  of  uad  Stebbins  against  said  Peeler,  and  tiie 
oiBcer^s  returns  thereon ;  and  gave  testimony  tending  to  show  that 
defendants,  by  virtue  of  said  attachments,  took  said  boxes  firom 
said  depot,  and  removed  them  to  a  house  about  half  a  mile  from 
said  depot,  and  there,  within  two  days,  opened  the  same,  and  se- 
lected and  retained  on  said  attachments,  and  afterwards  sold  on 
execution  the  articles  mentioned  in  the  defendant's  notice,  and  in 
said  returns.  That  the  day  after  making  such  selection,  the  de- 
fendants returned  said  boxes,  containing  the  rest  of  their  con- 
tents to  said  depot ;  but  that  the  depot  master  refused  to  receive 
the  same,  and  that  the  next  day,  the  defendants  carried  said  box- 
es, and  deposited  them  in  the  corn-bam  of  the  depot  master,  (Bm^ 
rows,)  near  said  depot,  where  the  same  remained  three  or  four 
weeks,  when,  by  the  order  of  the  mother  of  plaintiff's  wife,  they 
were  forwarded  by  railroad  to  the  plaintiff 

The  plaintiff  also  gave  evidence  tending  to  show,  that  most  or 
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all  the  articles  retained  on  said  attachments^  were  articles  of 
fiimitare  and  toole,  exempt  from  attachment. 

The  defendants  requested  the  court  to  charge  the  juiy,  that  if 
said  boxes  contained  any  articles  subject  to  attachment^  the  de- 
fendants were  authorized  by  said  attachmentSi  to  take  and  remove 
said  boxes  for  the  purpose  of  opening  the  same,  and  selecting  and 
taking  such  articles. 

The  County  Court,  September  Term,  1858, — CoLLiJCSB,  J., 
presiding,  —charged  the  juiy,  among  other  things  not  excepted 
to,  that  the  defendants  were  authorised  to  open  said  boxes^  and 
take  on  said  attachments  any  attachable  articles  therein;  but  they 
were  not  authorized  to  remove  said  boxes  from  said  depot  unne- 
cessarily for  that  purpose,  and  if  they  did  so,  showing  no  necessi- 
ty therefor,  they  were  guilty  of  trespass,  and  the  jury  should  give 
the  plaintiff  damage  for  what  he  suffered  by  such  removal  of  the 
boxes,  and  also  damage  for  any  such  articles  actually  retained  by 
the  defendants,  which  the  juiy  found  to  be  protected  from  said 
attachment  by  law,  giving  the  jury  full  directions  in  relation  thereto. 

To  that  part  of  the  charge  of  the  court  in  relation  to  the  re- 
moval of  the  boxes,  the  defendants  excepted. 

£,  Eirhland  and  Stoughton  ^  Baxtar  for  defendants. 

It  is  quite  obvious  that  the  boxes  and  some  of  their  contents 
were  attachable,  and  that  no  attachment  could  be  made  except  by 
taking  them  into  custody. 

The  original  taking  was  legal,  and  the  question  arising  on  the 
exception  is  this :  Did  the  officer  after  having  the  goods  legally 
in  his  custody,  become  a  trespasser  ah  initio^  by  carrying  the 
boxes,  with  their  contents,  from  the  place  where  they  were  seized 
for  the  purpose  of  opening  them,  when  he  might,  without  incon- 
venience to  himself  have  opened  them  at  the  place  of  seizure? 
We  contend  that  he  did  not 

In  the  case  of  Lewis  v.  WkiUemore,  5  N.  H.  864,  it  was  held, 
that  where  goods  of  A.  were  intermixed  witb  goods  of  B.,  and 
were  taken  by  an  officer  upon  a  writ  against  B.,  that  the  officer 
could  not  be  made  a  trespasser,  and  that  he  was  not  liable  in  any 
form,  until  A.  had  identified  and  demanded  his  goods. 

The  same  principle  was  recognized  in  B^nd  v.  Wcardj  7  Mass. 
128,  and  in  Shumway  v.  BiOkry  8  PicL  448. 
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In  the  case  at  bar  the  property  consisted  of  articles  attachable, 
and  articles  not  attachable^  and  thej  were  mixed  and  boxed  up 
by  the  plaintiff  to  follow  him  beyond  the  reach  of  his  creditors, 
at  the  first  convenient  opportunity. 

The  officer  might  certainly  take  a  reasonable  time  to  open  the 
boxes  and  make  a  schedule  of  the  property,  and  he  might  legally 
exercise  his  own  judgment  as  to  the  place  where  he  would  store 
them  until  he  could  conveniently  perform  that  duty. 

J.  D.  Bradley  for  plaintiff. 

The  defendants  claim  by  their  exceptions  either, 

1.  That  the  writ  which  would  justify  their  taking  one  thing, 
justified  their  unnecessarily  taking  another  thing,  or  else, 
*  2.  That  the  detention  of  the  boxes  and  articles  exempt  from 
attachment,  in  the  first  place,  two  days,  and  afterwards  three 
weeks,  is  presumed  ty  law  to  be  necessary. 

We  deny  both  these  propositions. 

The  opinion  of  the  court  was  delivered  by 

Bedfield,  Ch.  J.  The  objection  made,  in  this  case,  is  only  to 
the  charge  of  the  court,  as  to  the  removal  of  the  boxes,  and  the 
goods  not  attached.  As,  then,  the  process  was  never  attempted 
to  be  applied,  to  any  of  this  property,  no  question  of  trespass,  by 
means  of  abuse  of  the  process  to  cover  property,  which  the  ofii- 
cer  put  to  some  other  use,  inconsistent  with  the  purpose  for  which 
it  was  taken,  properly  arises. 

The  officer  had  the  right  to  take  possession  of  the  boxes,  and 
open  them,  and  separate  what  he  chose  to  attach,  as  an  incident, 
so  to  speak,  of  the  right  to  make  the  attachment  of  property  so 
situated.  But  this  he  must  do  in  a  reasonable  manner,  and  this 
18  precisely  what  the  court  told  the  jury,  in  other  words.  "  But 
they  were  not  authorized  to  remove  said  boxes  from  said  depot, 
unnecessarily,"  "  And  if  they  did,  showing  no  necessity  therefor  S^cJ* 
It  seems  to  us,  this  is  putting  the  case  upon  the  true  ground.  And 
if  it  became  necessary  or  reasonable,  for  the  defendants  to  do  all 
that  they  did  do,  they  should  have  shown  the  reasonableness  of 
such  acts  to  the  jury,  which  comes  clearly  within  the  terms  of  the 
charge. 

Judgment  affirmed. 
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G£OBG£  Slate  v.  William  P.  Barker  Sc  Others. 

Attachment  of  personal  property. 

Where  an  officer  vrho  was  in  the  possession  of  a  room  and  had  permitted  W.  to 
store  certain  personal  property  in  the  same,  and  writs  were  put  into  his  hands 
against  W.,  and  the  officer  attached  the  property  in  said  room,  and  resumed  ex- 
ciosiye  possession  of  the  room,  and  &atened  the  outer  door  ao  as  to  cut  off  all 
public  access  to  it,  though  he  neglected  to  fasten  an  inner  door  leading  to  a  wood 
room, — Held—i^\iit  the  attachment  was  valid  and  sufficient  to  perfect  the  officer's 
right  to  the  property. 

And  if  W.  had  a  joint  possession  of  the  room  with  the  officer,  when  under  the 
authority  of  the  process  in  his  hands,  the  officer  terminated  that  possession  by 
fostening  the  outer  door  to  the  room,  it  constituted  a  legal  attachment,  under 
the  Mthority  of  NewUm  ▼.  Adami^  4  Vt.  487. 

Trespass  for  40  stoves  and  certain  other  articles  of  personal 
property. 

The  case  was  referred  under  rule  of  court,  and  the  referee  re- 
ported in  substance,  the  following  facts : 

That  the  plaintiff,  who  was  a  deputy  sheriff  for  the  county  of 
Windham,  on  the  second  day  of  January,  1851,  received  sundry 
writs  of  attachment  against  one  Robert  W.  Wiley ;  and  that  by 
virtue  thereof  the  plaintiff  attached  the  40  stoves  named  in  the 
declaration  as  the  property  of  said  Wiley.  That  judgment  was 
confessed  upon  the  suits  on  the  fourth  day  of  February,  1851,  and 
the  executions  put  into  plaintiff's  hands  the  same  day,  who  on  the 
same  day  made  return  on  said  executions  that  he  could  find  no 
property  of  the  debtor  whereon  to  levy  the  same.  The  referee 
found  that  plaintiff  is  holden  to  said  creditors  for  the  value  of  said 
stoves. 

That  the  defendants  a  few  hours  after  the  plaintiff  had  attached 
said  stoves,  went  with  an  officer  and  by  virtue  of  sundry  writs  of 
attachment  against  said  Wiley,  took  said  stoves  and  disposed  of 
the  same  in  payment  of  the  claims  mentioned  in  said  attachments. 

That  the  plaintiff  at  the  time  of  the  attachment,  and  for  a  year 
or  more  before  had  occupied  a  room  in  a  building  leased  by  Hen- 
ry &  Pond,  two  of  the  defendants ;  and  that  plaintiff's  occupation 
was  exclusive  of  all  others,  although  it  appeared  that  Henry  & 
Pond  had  occasionally  stored  a  few  articles  in  this  room,  which 
was  used  by  the  plaintiff  as  a  store  room,  his  place  of  business 
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beiDg  in  another  room ;  there  were  two  door  ways  to  this  room,  one 
opening  into  a  lane  leading  from  the  street^  the  other  into  a  badk 
toom  occupied  by  Henry  &  Pond,  as  a  wood  room.  That  the  said 
Wiley  was  a  stove  dealer  at  Bellows  Fall%  and  had  his  store  or 
place  of  business  on  the  east  side  of  the  street  from  the  building 
in  which  plaintiff's  said  store  room  was ;  that  a  few  months  be- 
fore the  attachment  by  the  plaintiff,  said  Wiley  had  hired  the  priv- 
ilege of  storing  his  stoves  in  said  room  of  the  plaintiff,  and  used 
to  go  as  often  as  he  pleased  to  said  store  room,  passing  up  said 
lane  and  entering  said  room  by  the  door  opening  into  the  lane  as 
aforesaid. 

That  early  in  the  morning  of  said  second  day  of  January,  Idol, 
and  before  day  light,  the  plaintiff  with  said  writs  went  to  said  store 
room,  and  attached  said  stoves,  forty  in  number,  and  marked  the 
same  by  writmg  <m  them  with  chalk  *^  attached,"  fastened  the  out- 
side door  with  an  iron  hasp  inside,  as  accustomed  to  fasten  the 
same  nights,  but  did  not  fasten  the  door  opening  into  the  room  oc- 
cupied by  Henry  Sc  Fond,  as  a  wood  room;  and  about  6  o'clock  in 
the  morning  plaintiff  requested  one  Horton,  who  worked  in  said 
building  for  said  Henry  ic  Pond,  to  notify  any  one  that  came,  that 
he  had  attached  said  stoves.  That  the  plaintiff  thus  left  the  stoves, 
and  returned  them  attached  on  said  writs  of  attachment  That  in 
a  few  hours  after,  the  defendants  came  with  an  officer  having  sun- 
dry writs  against  said  Wiley,  and  attached  and  moved  the  said 
forty  stoves  away ;  and  afterwards  in  due  course  of  law  s<dd  said 
stoves  and  appropriated  the  avails  in  payment  of  the  claims  men- 
tioned in  their  said  writs ;  that  it  also  appeared  that  the  officer 
and  the  defendants  were  informed  of  the  attachment  by  the  plain- 
tiff before  they  moved  away  the  stoves. 

The  County  Court,  September  Term,  1853, — Collakeb,  J., 
presiding, — accepted  the  report  of  the  referee,  and  rendered  judg- 
ment thereon  for  the  plaintiff. 

Exceptions  by  defendants. 

Stouffhtan  4*  Baxter  for  defendants. 

The  question  arising  upon  the  report  is,  whether  the  attachment 
made  by  the  plaintiff  was  valid  as  against  the  defendants. 

The  law  is  well  settled,  that  in  order  to  constitute  a  legal  attadi- 
ment  the  officer  mustso&r  have  the  possession  of  the  property  as 
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"  necessarily  "  to  ezdade  acts  of  dominion  over  it  hj  others ;  this 
may  be  done  by  the  officer's  taking  and  keeping  actual  possession 
of  the  property ;  by  putting  it  into  the  custody  of  some  one  acting 
as  his  servant ;  or  by  locking  up  the  property  and  retaining  the 
key,  neither  of  which  was  done  in  the  present  case.  Newton  y* 
Adam$  etal^A^Yi.  487.    Lyon  y.  Roody  12  Yt.  238. 

The  room  where  the  stoyes  were  stored  was  in  the  joint  occu- 
pancy of  the  plaintiff  and  Wiley,  and  how  the  plaintiff  might  put 
an  end  to  Wiley's  occupancy  does  not  appear;  but  it  does  appear 
that  for  some  months  before  the  attachment,  Wiley  had  been  in  the 
occupancy  of  said  room  under  contract  to  pay  plaintiff  for  the  use 
of  the  room.  It  was  not  merely  hiring  the  plaintiff  to  store  the 
stoyes  in  his  room ;  but  it  was  hiring  the  storage  with  a  right  to 
go  to  said  room  as  often  as  he  pleased  with  his  customers,  and 
there  selling  and  delivering  such  property  as  he  kept  there. 

We  think,  that  placing  the  writs  in  the  plaintiff's  hands  was  not 
sufficient  of  itself  to  constitute  the  attachment  a  valid  one,  he 
must  in  some  way  dispossess  Wiley  and  place  the  property  neces- 
sarily beyond  his  dominion,  and  that  too  in  a  manner  to  give  notice 
to  others  of  the  plaintiff's  custody.  Property  not  in  the  actual 
custody  of  any  one  is  in  law  in  the  custody  of  the  owner.  7  Conn. 
271. 

Nothing  was  done  to  exclude  said  Wiley's  dominion  over  the 
property.  In  the  morning,  he  and  all  others  fonnd  the  same  state 
of  things  as  to  the  situation  of  the  property  as  for  months  previous, 
and  leaving  it  in  Wiley's  custody  was  an  abandonment  of  his  lien. 
Pomeroy  v.  Kingtly,  1  Tyler  294. 

Suppose  the  officer  learns  in  the  street,  that  the  property  is  un- 
der attachment,  and  he  goes,  as  in  this  case,  to  learn  the  truth  of 
the  rumor,  and  finds  it  still  in  the  debtor's  possession,  doors  open 
as  usual,  the  debtor  and  others  the  same  means  of  access  to  it  as 
ufluaL  Now  what  does  such  a  notice  amount  to  ?  Certainly  noth- 
ing which  would  render  the  first  attachment  vaUdj  is  valid  without 
notice.  Must  the  officer  receiving  such  notice  stand  by  and  see 
the  third  officer  who  had  not  heard  these  rumors  take  the  property 
upon  other  debts  ?  We  say  not.  Young  v.  WaOerj  12  N.  H.  502. 
Gordon  v.  Jenney^  16  Mass.  465. 

D.  4*  G.  B.  KtOogy  fi>r  plaintiff. 
xzTi  42 
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The  only  question  raised  upon  the  report  of  the  referee  is, 
whether  the  plaintiff's  attachment  is  valid  against  subsequent  at- 
taching creditors. 

We  understand  the  main  object  to  be  accomplished  in  making 
an  attachment,  is  to  give  notice  to  those  interested. 

In  attaching  real  estate  and  certain  personal  property,  the  statute 
makes  it  sufficient  notice  to  leave  a  copy  in  the  town  clerk's  office. 

To  constitute  a  valid  attachment,  it  is  only  necessary  to  exerdse 
sufficient  control  over  the  property  to  give  timely  and  unequivocal 
notice  of  the  custody  of  the  attaching  officer.  Lyon  v.  Mood^  12 
Vt  233.  Train  v.  WeUingtan,  12  Mass.  495.  Denney  v.  War- 
ren, 16  Mass.  420.  Gordon  v.  Jennet/,  16  Mass.  465.  HewtonY. 
Adams,  4  Vt.  437.  Huntington  v.  BlaudeU,  2  N.  H.  317.  Bag- 
ley  V.  White,  4  Pick.  895.  Fitch  v.  Bogtrs,  7  Vt  403.  ARUt  v. 
Camp,  14  Conn.  220. 

It  is  held  sufficient  if  either  the  subsequent  attaching  creditor 
or  officer  knew  of  the  prior  attachment.  Gordon  v;  Jennty,  16 
Mass.  465.    JDenney  v.  Warren,  1 6  Mass.  420. 

Here  the  plaintiff  had  and  was  entitled  to  the  exclusive  po5?es- 
sion  of  the  room  in  which  the  property  was.  He  took  measures 
to  secure  the  same  as  well  as  he  could,  marked  the  property  and 
lefl  notice  with  Horton  of  his  attachment 

That  Horton  opened  the  door  of  the  office  to  his  employers  can- 
not effect  the  rights  of  the  plaintiff.  The  plaintiff  was  not  bound 
to  protect  the  property  against  theives  and  trespassers. 

Taylor  the  second  attaching  officer  had  notice  of  the  plaintiff's 
attachment  before  he  attached  the  stoves,  also  some  of  the  credi- 
tors who  directed  the  attachment 

The  opinion  of  the  court  was  delivered  by 

IsHAM,  J.  The  inquiry  in  this  case  arises  upon  the  validity  of 
the  plaintiff's  attachment.  If  that  was  legal,  and  has  not  been  in 
any  way  abandoned  or  relinquished,  the  property  was  wrongfiilly 
taken  by  the  defendants,  and  the  plaintiff  is  entitled  to  recover  its 
value.  It  is  insisted  that  the  plaintiff,  after  his  attachment,  neg- 
lected to  take  the  property  into  his  custody  and  possession,  in  a 
manner  to  exclude  it  from  the  possession  of  Wiley,  and  that,  for 
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that  reason,  it  was  lawfully  taken  by  the  defendants  on  their  writs, 
as  his  property. 

In  the  case  rf  Lyon  v.  JRoody  12  Vt  288,  it  was  held,  that  «to 
^  constitute  a  valid  and  legal  attachment,  the  officer  must  take  and 
**  keep  the  custody  and  control  of  the  property,  either  by  himself 
^*  or  his  servants,  in  such  a  way,  as  to  exclude  all  other  persons, 
'<  so  as  to  afibrd  unequivocal  notice  of  his  own  custody ;"  and  from 
the  cases  of  Lane  v.  Jackson^  5  Mass.  157,  JVatn  v.  Millingtony 
12  Mass.  495,  and  Naylar  v.  Dennie,  8  Pick.  198,  it  appears  that 
the  same  rule  is  adopted  in  Massachusetts.    In  the  case  of  MilU 
V.  Camp,  14  Conn.  219,  it  was  held,  ^  that  a  transfer  of  possession 
**  and  an  actual  removal  of  personal  property  is  necessary,  in  order 
*'  to  render  an  attachment  valid,  as  against  a  subsequent  attach- 
^*  ment.''    The  time  and  manner  of  that  removal  must  depend,  in 
a  great  degree,  upon  the  nature  and  character  of  the  property  at- 
tached.   In  all  cases,  the  officer  has  a  reasonable  time  to  effect  it ; 
and  where  the  property  is  cumbrous  and  incapable  of  removal,  it 
is  dispensed  with.     In  such  case,  his  continual  presence,  by  him- 
self or  an  agent,  is  not  necessary.    It  is  sufficient  if  he  uses  due 
vigilance  to  prevent  the  property  from  going  out  of  his  control. 
The   principle  requiring  a  change  of  possession  of  the  property 
attached,  and  its  actual  custody  by  the  officer,  has  always  been  en- 
forced in  this  state,  for  the  purpose  of  giving  timely  and  general 
notice  of  the  attachment  and  lien  of  the  officer,  and  to  prevent 
fraud;  as  was  observed  by  Sherman,  J.  in  Mills  v.  Camp,  14 
Conn.  225,  "it  is  not  only  a  rule  of  evidence,  but  of  policy,"  from 
which,  in  this  state,  we  feel  no  more  disposition  to  depart  in  the 
case  of  attachments,  than  on  a  sale  of  personal  property. 

The  plaintiff's  attachment  was  made  on  the  2d  day  of  January, 
1851.  The  property  at  the  time  was  in  a  room  which  for  more 
than  a  year  had  been  in  the  exclusive  possession  and  occupancy  of 
the  plaintiff.  This  occupancy  and  possession  by  the  plaintiff  was 
not  affected  by  the  circumstance,  that  Henry  &  Pond  occasionally 
placed  a  few  articles  in  that  room,  nor  that  they  or  their  servants 
passed  through  the  room  on  9ome  occasions,  to  and  from  its  outer 
door ;  for  they  made  no  claim  of  a  right  to  its  occupancy  for  those 
purposes.  It  was  a  mere  privilege  permitted  by  the  plaintiff,  and 
enjoyed,  as  subordinate  to,  and  subject  to  the  will  of  the  plaintiff. 
Of  the  same  character,  it  would  seem,  was  the  occupancy  of  Mr. 
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Wiley  in  depontiDg  this  property  in  tliat  room*  There  is  noUung 
in  the  case,  ineonsbtent  with  the  right  of  the  plaintiff,  to  have  ex- 
ercised the  exdnsive  control  of  the  roomy  as  against  Mr.  Wiley  or 
any  other  person ;  and  when  after  the  plaintiff's  attachment  was 
made,  he  fastened  the  oater  door  of  that  room,  so  as  to  cot  off  all 
public  access  to  it,  it  was  a  termination  of  the  privileges  which 
had  been  previously  enjoyed,  and  a  resumption  on  his  pari  of  its 
exclusive  possession,  as  against  Mr.  Wiley  and  every  other  per- 
son. 

But  if  we  were  to  consider  Mr.  Wiley,  previous  to  the  plain- 
tiff's attachment,  as  having  a  joint  possession  of  the  room  with 
him,  the  plaintiff  had  a  right,  under  the  authority  of  the  process 
in  bis  hands,  to  terminate  that  possession  for  the  time,  at  least,  that 
intervened  between  his  attachment  and  that  of  the  defendants. 
This  was  as  effectually  done,  so  far  as  to  constitute  a  kffal  aUaek- 
ment,  by  dosing  and  fastening  the  outer  door  of  that  room,  as  if 
the  property  had  been  in  another  building,  and  he  had  taken  tlie 
key.    JTetPtim  v.  AdamSy  4  Y t.  437.  1 6  Mass.  B.  420, 465.  Under 
the  circumstances  of  this  case,  we  do  not  think  that  the  plaintiff's 
attachment  was  defeated  by  not  dosing  the  door>way  leading  from 
this  room  to  the  wood-room  in  the  same  building.    That  passage 
led  to  no  room  that  had  ever  been  in  the  occupancy  of  Wiky,  and 
it  cannot  be  said,  that  a  reasonable  time  had  expired,  for  the 
plaintiff  to  effect  a  removal  of  the  property  to  another  place,  if 
such  removal  was  necessary.    The  case  falls  within  the  roaaoa 
and  rule  of  the  case  of  Ntufton  v.  Adams^  in  which  the  court  ob- 
.served  that,  ^  it  could  not  with  propriety  be  insisted,  that  anoffloer 
^  is  bound,  in  order  to  avoid  the  implication  of  fraud,  to  secure  the 
**  property  effectually  against  theives  and  trespassers ;  all  thai  caa 
<«  be  necessary  in  such  cases  is,  that  such  possession  shall  be  taken, 
^  as  will  give  suffident  notoriety  to  the  attachment."    When,  in 
addition  to  that  ciroumstance,  it  is  found  by  the  referee,  that  tbe 
defendants  had  actual  knowledge  of  the  plaintiff's  attadiment,  be- 
fore their  attachment,  that  this  plaintiff  had  marked  the  proper- 
ty as  attached,  and  notified  a  derk  or  woricman  of  Henry  db  Pond's, 
who  occupied  other  apartments  of  the  same  building,  of  the  at* 
tachment,  and  requested  him  to  notify  others  that  came  there,  of 
that  fact,  we  must  consider,  that  the  attachment  was  legal,  and  that 
the  plaintiff  had  done  all  that  is  required  in  assuming^  and  i 
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taiDing  the  control  and  possession  of  the  property.  We  think, 
therefore,  the  plaintiff's  attachment  is  sufficient  to  perfect  his  right 
to  that  proper.tj,  and  that  the  defendants  were  not  justified  in  tak- 
ing  it  from  him. 

The  judgment  of  the  Countj  Court  is  affirmed. 


Thb  Town  of  Bockikgham  v.  The  Town  of  Mount 
Holly. 

Pcaiper$.    Jtegiiimate  child^  hy  marriage  of  (he  parents  and  re- 
eogniHcn  after  such  marria^e^  legitimated. 

By  the  proriBloni  of  th«  act  of  1891,  and  alio  Comp.  Stat  866  §  6,  if  the  par- 
ent! of  an  ittegitiinate  child  hitennany,  and  recognise  and  treat  inch  child  as 
their  own,  it  will  render  the  child  legitimate,  the  tame  aa  if  horn  in  lawful 
wedlock,  and  the  child  wiU  take  the  settlement  of  the  father,  as  one  of  the 
legal  conseqaences  resulting  from  such  act  of  legitimation. 

This  was  an  action  brought  bj  the  town  of  Bockingham  to  re- 
cover for  expenses  incurred  hj  said  town,  in  providmg  physician, 
nursing  and  necessaries  for  one  Sarah  J.  Sweetland,  who  was  at 
the  time  infected  with  the  small  pex. 

Plea,  the  general  issue  and  trial  by  the  court 

The  parties  agreed  upon  the  following  statement  of  facts,  to 
wit: 

That  Sarah  J.  Sweetland,  the  pauper,  is  the  illegitimate  child 
of  one  Jane  Stevens ;  and  Ira  Sweetland,  then  of  the  town  of  Wal- 
lingford,  being  the  reputed  father  of  sidd  child.  Said  Jane  Stev- 
ens is  the  daughter  of  Benjamin  Stevens,  and  was  bom  at  Que- 
bec, Canada,  in  the  year  1806.  About  the  year  1807,  said  Ben- 
jamin Stevens  came  from  Canada,  to  Vermont,  and  settled  in  the 
town  of  Rockingham,  where  he  resided  with  his  family  until  the 
year  1812,  when  he  removed  to  Wallingford,  Vermont,  where  he 
lived  till  about  the  year  1883.  Said  Jane  Stevens  lived  with  her 
father  in  said  Wallingford  till  the  month  of  February,  1829,  when 
she  left  and  went  to  the  state  of  New  York,  where  the  said  Sarah 
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J.  was  bom  on  the  17th  of  May,  following^  after  which  she  re- 
turned  to  Vermont,  and  was  lawfully  married  to  said  Ira  Sweet- 
land,  at  Mount  Tabor,  Vermont,  on  or  about  the  10th  day  of  July, 
1829,  and  soon  after  went  with  the  said  child  to  live  with  said 
Sweetland,  at  Wallingford  aforesaid,  where  they  resided  till 
March,  1838,  when  said  Ira,  with  his  family,  including  said  Sarah 
J.,  removed  to  the  town  of  Mount  Holly,  and  resided  there  till 
March,  1852,  when  the^  again  returned  to  Wallingford,  where 
they  now  live. 

It  was  also  conceded,  that  said  Ira  Sweetland  gained  a  legal 
settlement  in  Mount  Holly,  by  his  residence  there,  and  that  neither 
the  said  Jane  Stevens,  now  wife  of  said  Ira  Sweetland,  nor  said 
Sarah  J.,  ever  had  any  settlement  in  said  Mount  Holly,  except  as 
before  stated.  And  it  was  further  conceded,  that  the  said  Ira 
Sweetland,  at  the  time  of  his  intermarriage  with  said  Jane 
Stevens,  recognized  the  said  Sarah  J.  Sweetland,  as  his  child. 

The  parties  also  agreed,  if  plaintiffs  were  entitled  to  recover 
judgment  should  be  rendered  for  $ 

The  County  Court,  September  Term,  1858, — Collabces.  J., 
presiding, — upon  these  facts,  rendered  judgment  for  the  plainti& 
for  the  sum  agreed  upon,  if  plaintiffs  were  entitled  to  recover. 

Exceptions  by  defendants. 

iZ.  Washburn  and   Washburn  ^  Marsh  for  defendants. 

1.  The  case  shows,  that  Benjamin  Stevens^  the  father  of  Jane 
Stevens,  acquired  a  settlement  in  Wallingford,  under  the  statute  of 
Nov.  6, 1801. 

2.  Jane  Stevens,  the  daughter  of  Benjamin  Stevens,  took  the 
settlement  of  her  father.     Stat  of  Nov.  4, 1817. 

3.  The  case  shows,  that  Jane  Stevens'  settlement  at  the  time  of 
the  birth  of  her  illegitimate  child,  Sarah  J.  Sweetland,  was  in 
Wallingford. 

4.  The  said  Sarah  J.  took  the  settlement  of  her  mother,  Jane 
Stevens,  by  virtue  of  the  statute  of  Nov.  4,  1817. 

5.  The  said  Sarah  J.  did  not  take  the  settlement  of  her  mother 
derived  by  marriage,  after  the  birth  of  the  said  Sarah  J.  I^ew- 
port  V.  Derby,  22  Vt  553. 

G.  The  said  Sarah  J.  did  not  acquire  a  settlement  in  Mount  Holly 
by  her  residence  there  in  the  £Bmily  of  Ira  Sweetland,  while  a 
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minor,  and  the  case  shows,  that  she  did  not  reside  in  Mount  Holly 
after  she  arriyed  at  full  age,  sufficient  length  of  time  to  gain  a  le- 
gal settlement.     Hartford  v.  EaHland,  19  Vt.  392. 

7.  Section  77,  of  the  Stat  of  Nov.  15, 1821,  "  of  Probate  Courts 
and  settlements  of  estates,"  Slade's  Comp.  849,  it  is  contended, 
can  have  no  application  to  this  case.  That  provision  of  the  stat- 
ute, it  is  insisted,  was  designed  so  to  legitimate,  as  to  render  the 
child  capable  of  inheriting  of  the  putative  father ;  and  not  to  alter 
or  affect  the  obligation  or  liability  of  towns  for  its  support 

Stoughton  Sf  Baxter,  for  plaintiffs. 

Ira  Sweetland,  the  father  of  the  pauper  in  question,  gained  a 
legal  settlement  in  Mount  Holly. 

The  pauper's  mother  by  her  marriage  with  said  Sweetland,  also 
gained  a  settlement  in  Mount  Holly.     Comp.  Stat  Chap.  17  §  1. 

By  the  Stat  of  1817,  in  force  at  the  time  of  the  marriage,  legit- 
imate children  shall  have  the  settlement  of  their  parents,  and  ille- 
gitimate that  of  the  mother.  The  pauper  was  born  an  illegitimate, 
in  the  State  of  New  York,  on  the  17th  of  May,  1829,  and  on  or 
about  the  10th  day  of  July,  1829,  which  was  the  time  of  the  mar- 
riage, was  recognized  by  the  father,  as  his  child,  and  since  that 
time  has  resided  with  her  parents  in  this  state. 

I.  We  contend  that  the  act  of  recognition  legitimates  the  child, 
and  places  her  in  pari  casu,  with  a  child  bom  in  lawful  wedlock, 
investing  her  with  all  the  rights  and  privileges  incident  and  be- 
longing to  a  legitimate  child.  5ee  Actof  1821.  (Slade*s  Comp.  Stat 
349  §  77,)also,  Rev.  Stat  Chap.  52  §  5, and  Comp.  Stat. Chap.  55  §  5. 

That  the  construction,  for  which  we  contend,  is  the  one  to  be 
given  to  the  statute,  is  obvious. — 1.  Because  it  is  according  to  the 
natural  and  most  obvious  import  of  the  language.  "  To  legitimate,** 
according  to  Webster,  means,  "  to  conmiunicate  the  rights  of  a 
legitimate  child  to  one  that  is  illegitimate " ;  and  in  construing 
statutes,  words  are  to  be  taken  in  the  sense  that  would  convey  the 
meaning  required,  to  all  men  of  ordinary  discernment,  alike.  2, 
Such  a  construction  is  humane  and  consonant  to  reason  and  good 
discretion,  and  this  is  a  fair  test  of  the  intention  of  the  legislature. 
1  Kent's  Com.  462,  and  note. 

It  may  be  insisted  that  the  legislature,  by  the  act  of  1821,  in- 
tended simply  to  make  a  rule  of  inheritanccy  for  the  reason  that 
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bj  an  act  passed  at  the  following  eession  in  1822,  thej  provided  in 
what  manner  a  putative  father  of  an  illegitimate  child  might  legit- 
imate such  child. 

But  it  is  perfectly  evident,  that  these  statutes  are  not  conflicting, 
but  that  each  has  a  force  and  meaning  independent  of  the  other, 
and  a  different  application,  and  both  have  been  brought  down  with 
no  material  alteration,  to  the  present  time,  and  are  synonymous 
with  Comp.  Stat  §  5, 6 ;  the  one  providing  in  effect,  that  the  act  of 
recognition  after  intermarriage  shall  remove  the  disabilities  incur- 
red  by  reason  of  the  child  being  bom  out  of  wedlock,  Sec ;  the 
other  simply  provides  for  the  adoption  of  the  child,  and  making 
him  legitimate  and  capable  of  inheritance,  as  respecU  tuA 
father^  &c, 

II.  The  doctrine  of  derivative  settlement  is  based  on  the  idea  of 
oUigation^  on  the  part  of  him  through  whom  it  is  derived  to  sup- 
port the  individuaL 

Therefore  the  reason  of  the  doctrine  in  WdU  v.  WesthaveHf  o 
Yt.  d22,  in  which  it  was  held,  that  a  settlement  acquired  by  the 
mother  by  a  eee&nd  marriage  was  not  commvnicated  to  her  child- 
ren, by  a  former  husband ;  the  court  say,  the  second  husband  has 
no  control  over  the  children  of  the  first  husband,  and  he  is  not 
bound  to  support  them  nor  entitled  to  their  services. 

In  the  case  of  a  bastardy  there  is  no  such  obligation  on  the  part 
of  either  father  or  mother,  which  seems  to  us  the  reason  of  the 
doctrine  in  Manchester  v.  Springfield^  15  Yt  885,  BurUngUm  v. 
JSssex,  19  Vt  92,  Mwpart  v.  Derbg,  22  Vt  553 ; 

Wherein  it  was  held,  that  an  illegitimate  child  does  not  take  the 
settlement  of  the  mother  derived  from  her  husband  after  the  birth 
of  such  child. 

In  the  present  case,  the  &ther  and  mother  of  the  child  were 
married  in  less  than  two  months  after  the  birth  of  the  child,  and 
the  child  was  then  recognized  by  the  fiither  as  his  child ;  and  it 
would  seem  to  be  a  case  where  the  statute  should  have  its  full 
beneficial  operation. 

The  opinion  of  the  court  was  delivered  by 

IsHAic,  J.  It  is  conceded  that  Ira  Sweetland  had  a  legal  set- 
tlement in  the  town  of  Mount  HoUy.  Jane  Stevens,  by  her  mar- 
riage with  Ira  Sweetland,  on  the  10th  of  July,  1829,  took  the  set-  * 
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tlement  of  her  husbancL  Slade's  Stat  881 ;  Comp.  Stat  128.  Sarah 
J.  Sweetknd,  who  was  the  illegitiiiiate  child  of  Jane  Steyens  and 
Ira  Sweetknd,  derived  no  settlement  in  Mount  HoUj,  by  the 
marriage  of  her  mother.  WeBs  ▼.  Westhavetif  5  Yt  322.  Nor 
has  she  gained  a  settlement  in  that  town.bj  residence.  It  is  ad- 
mitted, however,  that  at  the  time  of  the  marriage  of  Jane  Stevens 
with  Ira  Sweetland,  he  recognised  Sarah  J.  Sweetland  as  his 
duld.  The  question  arises,  whether  bj  this  intermarriage  and 
recognition,  Sarah  J.  Sweetland  derived  a  settlement  in  Mount 
HoUj.  If  she  has  derived  a  settlement  by  that  act,  the  town  are 
responsible  for  the  expenses  of  her  sickness  for  which  this  action 
is  brought ;— otherwise,  this  action  cannot  be  sustained.  Comp. 
Stat  515  f  2. 

The  act  of  1821,  which  was  in  force  at  the  time  of  the  marriage 
of  these  parties,  provides,  ^  that  when  a  man  shall  have  one  or 
^  more  children  by  a  woman,  and  shall  afterwards  intermarry  with 
^  such  woman,  such  child  or  children,  if  recognized  by  him,  thaU  he 
^  thereby  kgiiimatedj  and  be  capable  of  inheriting."  The  Comp.  Stat 
365  {  5,  is  more  specific,  and  provides  ''that  the  child  shall  be 
*^  considered  legitimate  to  all  ifUente  and  purpaeeif  and  be  capable 
''of  inheriting."  In  this  latter  statute, the  legislature,  evidently,  in- 
tended to  re-enact  the  provisions  of  the  act  of  1821,  and,  in  the  use 
of  more  specific  language  to  give  the  construction  which  it  was 
designed  that  act  should  receive.  The  intention  of  the  legisbiture 
in  the  passage  of  that  act  is  the  rule  of  determination ; — to  ascertain 
which,  all  rules  of  construction  are  made  subservient 

In  Broom's  Legal  Maxims  247,  the  rule  is  given,  ^  that  in  the 
**  construction  of  statutes,  one  part  must  be  so  construed  by  another^ 
**  that  the  whole  may  stand,  and  if  it  can  be  prevented,  no  claiue^ 
**  sentence,  or  word  ihaU  he  niperjlwm$,  void,  or  ineignifieant  ^^^ 
^  regard  is  also  to  be  had  to  the  policy  which  dictated  the  act** 
If  the  words,  ^^ekaU  he  therehy  legitinuxted,'*  had  been  entirely 
omitted  in  the  act  of  1821,  the  intention  o£  the  legislature  would  be 
evident,  clearly  and  naturally  expressed — ^that  the  right  of  inher- 
iting alone  was  intended.  But  to  give  that  limited  construction  to 
the  act,  when  those  words  are  inserted,  would  render  that  whole 
sentence  superfluous  and  unmeaning,  and  be  a  palpable  violation 
of  established  rules  of  construction^  It  would  also  contravene  the 
policy  which  dictated  the  act,  to  limit  its  operation  to  the  right  of  in- 
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heriting  property.  The  parents,  by  their  subsequent  intermarriage, 
and  their  recognition  of  the  child  as  their  own,  have  done  every 
act  within  their  power  to  efface  the  injury,  and  atone  for  the  of- 
fence. Under  those  circumstances,  the  legislature  intended  to 
make  the  child  legitimate,  and  to  place  the  child  on  the  footing  of 
those  born  in  lawful  wedlock.  They  designed  to  efface  the  evi- 
dences of  that  transgression,  by  removing  the  incapacities  that 
rested  upon  their  offspring.  In  giving  this  construction  to  the  act 
we  give  to  the  words, "  shall  be  thereby  legitimated,"  an  appropriate 
meaning,  and  to  all  the  words  of  the  act,  their  ordinary  signification, 
and  enforce  between  those  persons  the  relative  duties  of  parent 
and  child. 

We  are  led  more  readily  to  this  construction  of  the  act  of  1821, 
from  the  provisions  of  the  act  passed  in  1822,  in  relation  to  the 
adoption  of  a  child  by  its  putative  father.  Slade's  Stat.  358,  No. 
2.  That  act  provides,  that  when  a  child  is  adopted  according  to 
its  provisions,  "  such  child  shall  thereafter  be  considered,  as  re- 
**  spects  such  father,  legitimate,  and  be  capable  of  inheritance."  The 
effect  of  such  legitimation  is  expressly  limited  to  the  father,  and 
therefore,  may  be  disaffirmed  by  the  child  within  one  year  after  com- 
ing of  age.  Every  legal  consequence,  that  results  from  that  act  of 
adoption,  so  far  as  it  may  effect  others,  is  expressly  cut  off  by  that 
limitation.  It  is  a  reasonable  inference,  therefore,  that  a  legitima- 
tion for  every  purpose  was  intended  under  the  act  of  1821,  with 
all  its  legal  consequences,  as  no  limitation  of  its  effect  is  made  in 
the  act  We  think,  therefore,  that  the  marriage  of  these  parents 
and  their  recognition  of  Sarah  J.  Sweetland,  as  their  child,  ren- 
dered her  legitimate,  the  same  as  if  born  in  lawful  wedlock.  A 
derivative  settlement  in  the  town  of  Mount  Holly  from  her  father, 
is  one  of  the  legal  consequences,  that  results  from  that  act  of  le- 
gitimation. 

The  judgment  of  the  County  Court  is  affirmed. 
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Sale.     Change  of  possession. 

The  question  of  change  of  possession  is  pnrely  one  of  law  where  there  is  no  con- 
flict in  the  evidence;  bnt  where  the  testimony  it  conflicting  and  the  facts  nn- 
certain,  it  most  be  submitted  to  the  jury  to  find  the  facts,  and  the  court  are  to 
say  what  fbcts,  if  found  by  the  jury,  constitute  a  change  of  poesession. 

And  where  A.  sold  and  conveyed  his  farm  to  B.  and  also  sold  B.  a  quantity  of  cord 
wood,  lying  upon  the  farm  hi  the  vicinity  of  the  buildings,  and  A.  left  the  state; 
B.  piled  up  the  wood  and  offered  it  for  sale,  and  it  with  the  fann  thus  remained 
in  the  possession  of  B.  for  some  months,  the  change  of  possession  was  held 
sufficient,  though  the  vendor's  family  remained  in  the  house  upon  the  farm. 

Trover  for  a  quantity  of  cord  wood. 

Plea,  not  guilty,  and  trial  by  jury. 

On  the  trial,  the  evidence  tended  to  show  that  on  the  Slst  day 
of  March,  1851,  the  plaintiff  purchased  of  Benjamin  H.  Feeler, 
a  farm  in  Yemon,  on  which  said  Peeler  then  resided,  and  took  a 
deed  of  the  same,  and  at  the  same  time  purchased  of  him  certain 
personal  property  and  took  a  bill  of  sale  of  the  same.  The  wood 
mentioned  in  the  bill  of  sale  lay  in  various  piles  and  parcels,  and 
some  dispersed  and  scattered  in  piles  around  in  the  vicinity  of  the 
dwelling  house  upon  said  farm. 

That  Peeler,  in  the  course  of  the  night  of  said  Slst  of  March, 
absconded  from  the  state,  and  did  not  return  during  the  year. 
That  plaintiff,  who  resided  in  Vernon,  being  informed  that  the 
creditors  of  Peeler  were  about  attaching  his  property,  went  to  the 
town  clerk's  and  left  his  deed  for  record  soon  after  midnight,  being 
the  morning  of  April  1st,  1851,  and  the  same  was  duly  recorded. 
That  he  proceeded  directly  to  Peeler's  house,  where  his  family 
was,  and  removed  and  carried  away  the  articles  mentioned  in  said 
bill  of  sale,  except  the  wood,  rails  and  posts.  That  in  April,  the 
plaintiff  by  parol  let  out  the  plow  land  on  said  farm  to  Geo.  Lee, 
to  be  carried  on  upon  shares  for  the  season,  and  Lee  entered  on 
the  same ;  and  in  April  and  May,  planted  and  improved  the  same 
and  carried  it  on  during  the  season. 

The  plaintiff  was  at  the  place  from  time  to  time  during  April 
and  May,  moving  and  repairing  the  fences  to  the  grass  land  which 
be  occupied  through  the  season,  removing  the  young  orchard  to 
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his  home  fieirm,  gathering  up  and  placing  the  scattering  wood  into 
the  piles,  and  offering  the  same  for  sale.  The  family  of  Feeler, 
occupied  the  dwelling  house  until  the  first  of  June,  when  they  re- 
moved from  the  premises,  and  Geo.  Lee,  with  the  consent  of  the 
plaintiff,  took  possession  of  the  house  and  remained  through  the 
season. 

That  on  the  29th  day  of  May,  1851,  the  plaintiff  sold  and  deed- 
ed said  farm  to  Samuel  Lee,  father  of  said  George,  and  said  deed 
was  recorded ;  but  by  agreement  said  Samuel  was  not  to  have 
possession  of  said  &rm  under  said  deed  until  the  spring  of  1852, 
and  a  writing  was  given  to  that  effect  by  said  Lee  when  said  con- 
tract was  made. 

The  wood  was  attached  by  the  defendants,  as  the  proper^  of 
Feeler,  on  the  2dd  of  June,  1851,  and  afterwards  sold  on  execu- 
tion as  Feeler's  property. 

The  defendants  gave  evidence  tending  to  show,  that  said  pur- 
chase made  by  the  plaintiff  was  in  fact  fraudulent  and  void  as  to 
the  creditors  of  Feeler,  and  on  this  point  instructions  were  given 
by  the  court  to  the  jury,  to  which  neither  party  excepted. 

The  defendants  requested  the  court  to  charge  the  jury,  that 
even  if  the  plaintiff  acquired  title  to  the  property  by  a  txansfer 
not  affected  by  fraud  in  fact,  he  cannot  recover,  unless  he  perfect- 
ed his  title  by  causing  a  visible  and  notorious  change  to  be  made 
in  the  possession  of  the  property,  such  as  would  give  notice  to  all 
the  world  of  a  change  in  the  ownership.  That  if  the  jury  found 
that  the  wood  remained  upon  the  premises  in  the  same  i^parent 
position  as  before,  untQ  the  sale  of  the  premises  by  tiie  plaintiff 
to  Lee,  by  an  absolute  deed,  which  was  recorded,  and  that  until 
that  time  Feeler's  family  resided  in  the  house,  and  that  no  notice 
was  given  by  the  plaintiff  to  Lee,  that  he  owned  the  wood,  and  no 
agreement  was  made  by  Lee  to  retain  the  possession  of  the  wood 
for  the  plaintiff,  the  plaintiff  cannot  recover. 

The  defendants  also  requested  the  court  to  instruct  the  jury  as 
matter  of  laWy  what  state  of  facts  which  the  evidence  tends  to 
prove,  will,  on  the  one  hand,  constitute  a  sufficient  change  of  pos- 
session, and  what  state  ij^  fiicts  which  the  evidence  tends  to  prove, 
will  constitute  a  fraud  in  law. 

The  County  Court,  April  Term,  1853, — ^Collahsb,  J.,  pre- 
siding^—chaxged  the  jury,  that  if  they  found  the  plaintiff's  pmv 
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chase  of  Feeler,  was  for  good  consideration  and  in  good  fiuth^they 
would  proceed  to  ascertain  whether  the  wood  had,  before  attached 
bj  defendants,  passed  from  the  possession  of  said  Feeler  to  the 
plaintiff  so  as  not  to  be  subject  to  attachment  by  Feeler^s  creditors* 
If  the  purchaser  of  personal  property  suffers  the  vendor  still  to 
retain  or  have  the  possession,  use,  or  control,  or  apparent  owner* 
ship  of  the  property,  it  will  remain  subject  to  his  creditors. 

But  in  this  case,  if  the  jury  find  that  the  pkintiff  had  put  his 
deed  on  record ;  that  Feeler  left  the  state  and  had  taken  no  more 
possession  or  control  of  said  fium  or  of  said  wood  thereon ;  thai 
the  plaintiff  by  himself  and  tenant  took  possession  of  said  farm 
and  occupied  the  same ;  that  the  plaintiff  picked  up  and  put  on 
the  piles  the  scattering  wood,  and  offered  the  wood  for  sale  as  the 
testimony  tended  to  show ;  the  wood  was  not  subject  to  attachment 
as  Feeler's  property  on  the  2dd  day  of  June,  1851,  although  Fee- 
ler's family  had  remained  in  the  house  until  the  first  of  June,  and 
although  the  wood  had  not  been  all  removed  in  local  position,  nor 
the  said  Geo.  Lee  or  Samuel  Lee,  informed  of  the  plaintiff's  pur- 
chase. 

The  jury  returned  a  verdict  for  the  plaintiff.  To  the  charge  of 
the  court  the  defendants  excepted. 

E,  Kirhland  for  defendants. 

We  contend, 

L  That  the  whole  current  of  decisions  in  this  state  down  to  the 
case  of  Stephenson  v.  Clarij  20  Yt.,  has  been  for  the  court  to  in- 
struct the  jury  as  matter  o£  law,  whether  the  particular  fitcts  dis- 
closed by  the  evidence  constituted  a  sufficient  change  of  posses- 
sion ;  to  decide  that  the  sale  was  fraudulent /^er  $e  in  law  for  want 
of  it;  that  this  has  been  the  practice  of  the  county  court;  and 
it  was  error,  to  refuse,  or  omit  to  do  so  in  this  case.  Durkee  v. 
Mahoney^  1  Aik.  116.  JBoardman  v.  Keelerj  1  Aik.  158.  MoU 
V.  McNeil,  1  Aik.  162.  Weeke  v.  Mead,  2  Aik.  64.  BeaUie  v. 
SMnj  2  Yt.  181.  WiUan  v.  Hooper  «t  o^  12  Yt  658.  Dewey 
V.  ThraU,  13  Yt.  281.  StiUe  v.  Shmway,  16  Yt  485.  MHIs  v. 
Warner,  19  Yt  609.    Hutehtne  v.  Gtkkrut  et  aL,  28  Yt  82. 

II.  That  the  Supreme  Court  of  this  state  has  decided  again  and 
again,  that  where  there  had  not  been  an  open,  visible,  and  sub- 
stantial change  of  possession,  the  sale  even  though  bona  fde  be- 
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tween  the  parties,  iff  fraudulent  per  se,  as  to  after  attaching  credi- 
tors. 1  Aik.  116.  1  Aik.  162.  1  Aik.  158.  2  Vt  64.  16  Vt. 
435.  12  Yu  653.  18  Vt.  281,  before  cited  and  Judd  et  al  t. 
•  Langdarty  5  Vt  231.     Rogers  v.  Vail  etdL.l^'Vi.  327. 

in.  That  the  facts  disclosed  bj  the  evidence  in  this  case,  do  not 
constitute  in  law  a  sufficient  change  of  possession,  to  render  the 
sale  valid  as  against  after  attaching  creditors.  1  Aik.  162.  2 
Aik.  64.  5  Vt.  231.  12  Vt.  653,  before  cited  and  MorrU  et  aL 
V.  Ifffde,  8  Vt.  352. 

IV.  The  plaintiff  cannot  rely  on  constructive  possessi<m  being 
in  him,  for  Peeler's  family  remained  there  till  Lee  bought  and  en- 
tered, and  the  record  would  show  title  in  Lee.  The  written  res- 
ervation amounts  to  nothing,  as  it  was  not  recorded.  Stephenson 
V.  Cflark,  20  Vt.  624. 

2.  The  defendants  would  not  have  found  out  by  reasonable  in- 
quiry, for  Lee  the  man  in  possession  and  occupancy  knew  nothing 
of  it,     Stephenson  v.  Clark,  20  Vt  624. 

D,  Kellogg  and  J.  D.  Bradley  for  plaintiff. 

1.  Constntctive  possession  would  follow  the  property  in  an  arti- 
cle like  "  cord  wood,"  bulky  and  difficult  to  move  even  if  it  were 
on  the  land  of  a  third  person,  not  notified.  Hutchins  v.  Gilekrisl, 
23  Vt  83. 

But  this  wood  remained  nearly  three  months  after  the  purchase 
on  the  plaintiff's  own  land, 

II.  And  his  actual  possession  of  these  wood  piles  had  during  all 
this  time  been  as  perfect  as  can  well  be  conceived. 

For  instance — 1.  In  April  and  May,  he  "  gathered  it  up,  placed 
it  into  piles,  and  offered  it  for  sale." 

The  letting  the  plough  land  to  Geo.  Lee  on  shares,  gave  no  pos- 
session either  of  land  or  wood  to  Peeler,  nor  did  it  in  the  least  im- 
pair plaintiff's  possession  of  the  wood. 

2.  Even  if  the  attachment  had  been  prior  to  the  first  of  June, 
and  while  Peeler's  family  occupied  the  dwelling  house  ;  this  wood 
does  not  appear  to  have  been  in  their  possession.  They  occupied 
the  dwelling  house,  and  these  piles  and  parcels  were  *'  in  the  vi- 
cinity "  of  the  dwelling  house.  There  was  not  even  contact 
found.  No  benefit,  use,  or  control  on  the  part  of  the  family  is  found 
to  have  existed,  as  was  the  case  in  Stiles  v.  Shumway,  16  Vt  435. 
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8.  But  the  plaintiff  and  his  tenant  Iiad  the  entire  and  perfect 
possession  of  the  whole  property,  including  Aot«c,  farm,  and  wood^ 
for  twenty  three  days  after  even  Peeler's /awaiYy  had  gone. 

4.  The  purchaser  of  an  article,  who  has  the  possession  may  move 
it  or  not  as  he  pleases.  One  of  the  rights  of  ownership  in  a  thing 
is  the  right  of  keeping  it  still  and  unmoved. 

We  think,  moving  each  stick  end  for  end  would  not  materially 
strengthen  the  plaintiff's  title. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  Ch.  J.  The  only  question  reserved  in  this  case  is 
in  regard  to  the  sufficiency  of  the  change  of  possession,  and  that 
seems  to  arise  chiefly,  from  a  misunderstanding  of  terms,  or  from 
understanding  them  differently.  And  having  been,  as  would  seem, 
somewhat  misapprehended,  in  what  I  said  in  the  case  of  Stephenson 
V.  Clark,  20  Vt.  624,  it  is  possible  I  may  not  be  able  to  escape  all 
liability  to  the  same  thing,  in  this  case. 

I  recollect,  that  some  of  the  judges  have  heretofore  said,  and 
possibly  some  such  dicta  may  be  found,  that  a  question  of  change 
of  possession,  on  the  sale  of  chatties,  was  never  to  be  submitted  to 
the  jury,  but  always  to  be  decided,  by  the  court.  And  hence  it  was 
claimed,  by  one  very  distinguished  member  of  the  court,  at  the 
time,  that  ffaU  v.  Parsons,  17  Vt  271,  had  virtually  abrogated 
the  rule.  But  the  court  do  not  so  consider  the  matter,  and  it  is 
evident  the  judge,  who  tried  tWs  case,  did  not  so  understand  the 
decisions,  upon  the  subject.  And  that  is  what  is  complained  of, 
it  may  be  said. 

Now  it  is  obvious  that  the  distinction,  which  is  attempted  to  be 
made  between  the  cases,  where  this  question  has  been  submitted 
to  the  jury,  and  those  where  it  has  been  decided  by  the  court,  is  not 
a  difference  in  principle,  but  only  one  in  the  state  of  the  testimony. 
In  every  case,  where  there  is  no  conflict  in  the  evidence,  the  ques- 
tion of  change  of  possession  is  purely  one  of  law,  and  as  such  to 
be  decided  by  the  court.  But  where  the  testimony  is  conflicting 
and  the  facts  uncertain,  it  must  be  submitted  to  the  jury,  to  find 
the  facts,  and  the  court  are  to  say  what  facts,  if  found  by  the  jury, 
constitute  a  sufficient  change  of  possession.  And  this  is  precisely 
what  the  court  did  in  this  case,  and  as  there  appears  to  have  been 
no  controversy  about  the  fS^cts,  upon  this  point,  the  court  might 
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have  told  the  jury  at  once  whether  the  &ct0  were  sufficient,  which 
they  did  do,  in  other  words.  It  is  certainly  difficult  to  see  how  a 
court  could  have  done  more,  than  thej  did,  in  this  case,  to  decide 
the  matter  of  law,  arising  in  the  case. 

And  we  think  the  charge  was  correct  in  this  case.  There  seems 
to  be  no  pretence,  that  the  property  remained  in  the  possession  of 
the  Tender,  for  he  left  the  country  inmiediately  after  the  sale,  and 
surrendered  the  possession  of  the  farm  to  the  vendee,  who  had  a 
deed  on  record.  He  piled  up  the  wood,  offered  it  for  sale  and  did 
all  that  any  one  could  be  expected  to  do,  with  property  of  that  kind. 
And  the  &ct,  that  the  vendor's  fiunily  remained  in  the  house 
could  not  tend  to  mislead  any  one.  And  that  the  person  to  whom 
the  vendee  sold  the  land,  was  not  informed  who  owned  the  wood, 
could  not  be  likely  to  mislead  any  one,  inasmuch,  as  the  fann  and 
the  wood,  had  been  for  some  months,  in  the  possessi<«  of  the  ven- 
dee. 

We  do  not  deem  it  important  to  explain  the  case  of  Stephenson  v. 
Ckarkj  for  what  is  there  said  is  sufficiently  perspicuous,  if  applied 
to  that  case.  Change  of  possession  is  mainly  a  factj  like  posses- 
sion, or  seizin,  or  evidence,  but  of  course  the  facts  being  conced- 
ed, or  found,  all  these  matters  then  resolve  themselves  into  a  mere 
judgment  of  law.  No  man  can  determine  whether  a  change  of 
possession  has  taken  place,  until  informed  of  theybcfs,  and  if  there 
is  any  conflict  in  regard  to  the  facts,  the  matter  must  be  submit- 
ted to  the  jury,  under  proper  instructions,  as  is  said  in  Suphensan 
V.  CflarL  This  question  has  to  be  submitted  to  the  jury  more 
commonly,  where  the  testimony  leaves  it  uncertain,  who  exercises 
dominion  over  the  property. 

Judgment  affirmed. 
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John  Wbathebhbad  &  Othe&s  v.  Elihu  Field,  Admb. 

Advanfiement    Evidence. 

The  declwatioiis  of  an  intestate,  whether  made  at  the  time  of  making  the  en- 
tries in  his  book  against  bis  children,  or  afterwards,  are  inadmissible  as  evi- 
datace  of  the  intention  of  the  intestate  in  making  such  entries. 

Whether  such  charges  were  intended  by  the  intestate  as  an  advancement,  must 
be  evidenced  by  the  book,  and  the  intention  of  the  intestate  gathered  from  the 
book,  and  parol  testimony  is  inadmissible  to  control  the  intention  of  the  intes- 
tate. 

Appeal  from  a  decree  of  the  probate  court  for  the  district  of 
Marlboro,  distributing  the  personal  estate  of  John  Weatherhead. 

On  the  trial,  the  administrator  produced  a  book,  in  which  were 
certain  entries  made  by  the  intestate  in  his  life  time,  at  the  back 
part  of  said  book,  which  the  administrator  contended,  tended  to 
show  that  such  entries  were  evidence  of  advancements  to  the  ap- 
pellants, and  were  so  intended  bj  the  intestate. 

The  appellants  contended  not  only  that  the  entries  in  the  book 
were  insufficient  to  show  that  they  were  evidence  of  advanoedaents, 
but  also  offered  to  prove,  that  the  intestate  repeatedly  declared  in 
his  life  time,  and  at  the  time  he  made  the  entries,  and  up  to  the 
hour  of  his  death,  that  such  entries  were  not  made  as  charges 
against  the  appellants,  or  as  advancements  to  them,  but  only  as 
memoranda,  that  he  had  treated  his  sons  alike.  This  evidence 
was  excluded  by  the  court  To  which  decision  the.  appellants  ex- 
cepted 

The  court, — Collamer,  J.,  presiding,— on  inspecticm  of  said 
book,  and  without  other  testimony,  affirmed  the  decree. 

Exceptions  by  appellants. 

E.  KirJdand  for  the  appellants. 

Two  questions  are  presented  by  the  exceptions. 

1.  Was  evidence  of  the  declarations  made  by  the  intestate,  at 
the  time  of  the  entries,  and  up  to  the  hour  of  his  death,  admissi- 
ble to  show  his  intentions  in  making  the  same  ? 

2.  Are  the  entries  in  the  book  sufficient  evidence  of  an  ad- 
vancement ? 

L  The  intention  of  the  statute  was  to  substantiate  a  certain 
zxvi  43 
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species  of  evidence,  which  without  such  proyision  might  be  doubt- 
ful ;  and  not  to  enumerate  those  particular  species,'  to  the  exclu- 
sion of  all  others.  Brown  y.  Brawriy  16  Yt  20i.  Quarles  v. 
Quarletj  4  Mass.  680. 
This  was  certainly  the  case  under  the  statute  of  1821,  and 
2.  Under  the  Revised  Statutes,  we  contend,  it  is  an  open  ques- 
tion in  this  state. 

II.  A  portion  of  the  entries  were  made  while  the  statute  of 
1821,  was  in  force,  and  must  be  governed  bj  that.  Whitman  v. 
Hapgood  et  al.,  10  Mass.  437. 

III.  The  entries  themselves  are  not  sufficient  evidence  of  ad- 
Tancement  Thej  are  charges  on  book,  therefore  debt,  and  mere 
debt  cannot  be  charged  as  an  advancement  on  the  share  of  an 
heir.  Proctor  y,  NewhaUy  17  Mass.  81.  Osgood  v.  Reedj  17 
Mass.  356.    Bart<m  v.  Hicsy  22  Pick.  508. 

IV.  The  entries  in  themselves,  are  not  sufficient  evidenoe. 
AMeyj  exparte^  4  Pick.  21.    BuUdey  v.  Noble,  2  Pick.  337. 

Keyet  fy  Howt  for  defendant. 

I.  The  court  below  did  right  in  excluding  testimony  to  explain 
the  charges  upon  the  book  of  the  deceased. 

1.  The  statute  makes  the  gift  imperative ;  that  it  shall  be  reck* 
oned  as  advancement,  when  charged  as  sucL  Comp.  Stat.  366 
§  8  and  9. 

2.  This  course  is  sustained  bj  the  decisions  in  this  state. 
Newell  V.  NewM,  13  Vt.  33.  Brown  v.  Brown,  16  Vt  197-204* 
Heirs  of  Adams  v.  Adams,  22  Vt  51-64.  Barton  v.  JRiee^  22 
Pick.  508. 

II.  The  evidence  in  the  hook  tended  to  show,  that  the  items 
were  advancement,  and  proper  evidence  to  be  submitted  to  the 
jurj,  and  they  have  found  that  it  was  advancement  Brown  v. 
Brown,  16  Vt.  197. 

The  opinion  of  the  court  was  delivered  by 

IsHAM,  J.  We  are  satisfied  that  the  testimony  offered  by  the 
appellants  in  relation  to  the  declarations  of  the  intestate,  was  prop- 
erly rejected ;  whether  those  declarations  were  made  at  the  time 
the  entries  were  placed  on  the  book,  or  at  any  time  aflerwarda. 
The  principle  of  its  exclusion  is  the  same,  whether  the  questioii. 
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arises  under  the  act  of  1821,  Slade's  Ed.  394  §  76,  or  the  Com- 
piled Statutes  866  §  8,  9.  From  the  case  of  Quarks  t.  Quarles,  4 
Mass.  683,  it  appears  that  the  act  of  1821,  is  nearly  a  tran* 
script  of  the  act  in  Massachusetts,  passed  in  1783.  In  that  case 
an  opinion  was  expressed  bj  Sedgwick,  J.,  that  in  determining 
the  question  of  an  advancement, ''  the  intention  of  the  statute  was 
''  to  substantiate  certain  species  of  evidence,  which,  without  legis* 
^  lative  provision,  might  be  doubtful ;  and  not  to  enumerate  those 
*^  particular  species,  to  the  exclusion  of  all  others."  A  similar  opin- 
ion was  expressed  in  thecaseof  ^firoum  y.  Braumy  16  Yt.  203.  A  dif- 
ferent construction,  however,  was  given  that  statute  in  the  case  of 
Newell  V.  NeweU^  13  Yt  33.  In  that  case  it  was  considered  that 
the  statute  prescribes  the  evidence  of  an  advancement,  and  declares 
what  its  effect  shall  be,  if  an  advancement  is  evidenced  bj  a  deed 
of  real  estate,  given  for  love  and  affection,  or  by  charges  made  by 
the  intestate  on  his  book,  in  either  event,  the  intention  of  the  par- 
ty is  to  be  gathered  from  the  face  of  the  deed,  in  one  case,  and 
from  the  book,  in  the  other ;  and  in  both  cases  parol  testimony  is 
equally  inadmissible,  to  control  the  intention  of  the  intestate.  In 
the  case  of  AdavM  v.  Adams,  22  Yt  64,  the  court  remarked, 
''that  the  views  expressed  in  the  case  of  Newell  v.  NetoeH, 
'^  are,  in  the  main,  the  general  opinion  of  the  profession,  in  this 
^  and  most  of  the  American  states."  Our  present  statute  is  more 
specific  in  its  provisions  on  this  subject ;  in  the  construction  of 
which  all  are  agreed,  ^  that  the  statute  declares  what  shall  be  evi- 
dence of  an  advancement,  and  excludes  all  other  evidence."  16 
Yt.  203.  The  same  construction  is  given  to  the  existing  statute 
in  Massachusetts,  which  is  similar  to  our  present  statute.  Bar* 
tan  v.  Bice,  22  Pick.  508.  AMey,  exparte,  4  Pick.  24.  In  the 
case  of  Adams  v.  Adams,  it  was  also  observed  "  that  it  is  almost 
^  certain  that  the  compiled  statutes  were  not  intended  to  introduce 
*^  any  new  law  upon  the  subject"  We  think  that  is  the  true  con- 
struction of  the  statutes,  and  that  this  is  the  only  construction  cal-  . 
cttlated  to  avoid  the  evils,  which  led  to  their  passage.  It  becomes 
immaterial,  therefore,  whether  the  charges  in  this  case  were  made, 
while  the  act  of  1821,  or  the  Compiled  Statutes  were  in  force ; 
in  either  case  the  book  of  the  intestate,  and  the  charges  there 
made,  furnish  the  only  evidence  competent  to  determine  the  ques- 
tion, whether  the  charges  are  to  be  treated  as  advancements. 
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This  construction  is  calculated  to  remove  all  causes  of  controversjr 
among  the  heirs,  after  the  death  of  the  intestate,  and  will  enable 
the  intestate  himself,  during  his  life,  to  know  with  certaintj,  the 
required  evidence  of  his  intention  on  that  subject  There  was  no 
error,  therefore,  in  excluding  the  evidence  of  the  declarations  of 
the  intestate,  and  regarding  the  charges  on  the  book  of  the  intes- 
tate, as  furnishing  the  only  competent  evidence,  whether  those 
charges  were  to  be  treated  as  advancements. 

A  more  difficult  question  arises  in  this  case,  whether  the  book 
of  the  intestate  itself,  furnishes  sufficient  evidence  that  these 
charges  were  intended  as  advancements,  and  to  be  treated  as  such 
in  the  distribution  of  the  intestate's  estate.  The  true  idea  of  an 
advancement,  is  a  delivery  by  the  parent  during  his  life,  to  one  or 
more  of  his  children,  the  whole  or  a  portion  of  that,  to  which  the 
child  would  be  entitled,  on  a  distribution  of  the  estate  after  the 
parent's  decease.  It  is  distinguishable  from  a  gift,  which  parents 
may  make  to  their  children,  whether  to  a  greater  or  less  amount ; 
for  in  such  case,  there  is  no  intention  to  have  it  chargeable  on  the 
child's  share  of  the  estate.  It  is  also  to  be  distinguished  from  a 
debt ;  for  in  the  case  of  an  advancement,  the  common  relation  of 
debtor  and  creditor  does  not  exist  The  property  was  not  deliv- 
ered or  received  as  borrowed  capital.  Otgood  v.  Breedy  17  Mass. 
859-98.  4  Pick.  21.  In  the  case  of  charges  on  book,  or  mem- 
oranda made  by  the  intestate,  those  circumstances  must  be  dis- 
proved. The  inference  must  be  fairly  drawn  from  the  book  itself, 
that  an  absolute  gift  or  a  debt  was  not  intended.  If  that  appears 
the  legal  intendment  will  be,  that  the  property  was  delivered  as 
I9kn  advancement  In  the  cases  of  Brawn  v.  Broten,  16  Vt  204, 
and  Bulkhy  v.  Noiie,  2  Pick.  340,  it  was  held,  "^  that  no  particu- 
^  lar  form  of  words  is  required  to  show  an  advancement ;  an  en- 
^  try  on  the  books  of  the  intestate  of  property  delivered  to  a 
^*  child,  made  in  such  a  manner  as  to  exclude  the  idea  of  a  debt, 
^  is  evidence  that  it  was  intended  for  an  advancement" 

In  the  present  case,  it  is  quite  manifest  that  an  absolute  gift 
was  not  intended  by  the  intestate.  If  such  had  been  the  intention, 
those  entries  would  not  have  been  made  on  book ;  nor  would  the 
word  ^  Dr."  have  been  entered  against  the  chaises.  The  fact 
that  the  several  heirs  are  charged  with  these  different  sums  as 
**Br."  is  a  circumstance  to  show  that  a  debt  was  intended,  and  if 
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the  charges  had  been  entered  on  bis  book  among  chaises  to 
other  persons,  where  a  debt  was  eyidentlj  intended,  it  would  be 
difficult  to  resist  the  inference,  that  such  intention  existed  in  rela- 
tion to  these  charges.  But  that  circumstance  is  not  conclusive. 
It  maj  have  been  a  matter  of  form ;  or  which  is  as  probable,  the 
intestate  may  have  charged  it  as  a  claim,  to  be  paid  or  satisfied  on 
the  final  distribution  of  his  estate  among  his  children.  In  either 
case  the  word  ^  Dr.**  may  have  been  entered  against  the  charges, 
without  altering  their  character  as  advancements*  Those  charges 
having  been  made  and  entered,  not  where  his  accounts  against 
other  persons  were  kept,  but  on  separate  and  different  leaves  in 
the  latter  part  of  his  book,  has  a  more  controlling  effect  in  ascer- 
taining the  intention  of  the  intestate.  There  could  have  been  no 
object  in  making  the  charges  in  that  manner,  if  an  existing  debt 
was  intended ;  or  one,  the  collection  of  which  he  intended  to  in- 
force.  His  four  daughters  were  advanced  each  in  the  sum  of  one 
hundred  dollars,  about  which  there  is  no  doubt  The  first  charge 
against  each  of  lus  sons,  is  for  the  same  amount,  being  for  monej 
eamt  before  they  were  of  age.  With  the  propriety  of  those  charg- 
es we  have  nothing  to  do,  that  consideration  is  not  involved  in  the 
case ;  the  only  question  is,  were  those  charges  made  and  intend- 
ed as  advancements  ?  We  are  impressed  with  the  belief  that  the 
intestate  intended  those  charges  as  an  advancement,  equal  in 
amount,  to  that  of  each  of  his  four  daughters.  That  inference  is 
also  to  be  drawn  from  the  length  of  time  during  which  those  charges 
have  remained  on  his  book,  without  in  any  instance  treating  them 
as  an  existing  debt  due  to  him.  In  the  case  of  John  Weather- 
head  the  charge  was  madein  1829  ;  Orrin  Weatheiiiead,  in  1831  : 
Hiram  Weatherhead,  in  1888 ;  Edwin  Weatherhead,  in  1846,  and 
Charles  G.  Weatherhead,  in  1850.  These  entries  made  at  different 
times  during  the  period  of  about  twenty-five  years,  rendered  it 
quite  evident  that  he  regarded  them  as  subsisting  matters,  not  as 
debts,  nor  as  absolute  gifts,  but  as  matters  of  value  to  that  amount, 
which  they  had  received,  and  which  were  to  be  taken  into  ac- 
count, whenever  his  estate  should  be  divided  between  them.  The 
other  items,  being  chained  in  the  same  account,  and  as  a  continu- 
ation of  the  same,  must  be  considered  in  the  same  light  We 
think,  therefore,  that  the  judgment  of  the  county  court  must  be 
affirmed,  and  cerdfied  to  Uie  probate  court 
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Session  proceedings.  Ee-appraisal  of  land  dcanages^for  leafing  otU 
highways.     Certiorari.    Mandamus. 

In  a  petition  for  a  reappraisal  of  land  damages  ibr  laying  oat  faigfawajs,  aaj  nnm 
ber  of  land  owners,  thoogh  holding  by  independent  titles,  may  join  In  the  same 
petition. 

The  owner  of  the  land,  at  the  time  the  road  is  laid,  is  the  person  and  tibe  only  per- 
son, to  petition  for  a  re-appraisal  of  damages. 

Where  the  judgment  of  the  county  conrt  in  such  proceedings  b  enoneons,  the 
writ  of  mandamnu  under  our  practice  is  the  most  impropriate  proceeding. 

Petition  for  a  writ  of  certiorari.  The  &ctB  in  the  case  are 
substantiaUj  as  follows : 

In  1841,  the  selectmen  of  Townshend,  laid  out  the  highway  in 
question,  and  made  the  usual  orders ;  that  said  highway  remained 
unbuilt  till  the  spring  of  1851,  when  the  town  chose  an  agent  to 
superintend  the  building  of  the  road ;  that  in  the  meantime  the 
lands  had  changed  owners  seyeral  times,  with  the  exception  of 
one  farm  belonging  to  J.  Franklin,  Jr. 

That  in  August,  1851,  the  petition  for  commissioners  issued  to 
have  the  land  damages  re-assessed,  and  Townshend  was  cited  to 
appear  before  the  justice,  and  did  i^pear,  and  by  their  attorney, 
John  Roberts,  objected,  as  a  bar  to  the  appointment  of  commission- 
ers, that  the  land  owners  had  all  been  settled  with  at  the  time  of 
laying  the  road  by  the  selectmen ;  that  a  formal  plea  in  bar  was 
introduced  by  Judge  Roberts,  who  offered  to  produce  testimony  m 
support  of  the  same,  which  the  justice  declined  to  hear,  and  there 
has  never  been  a  hearing  upon  this  matter. 

That  the  justice  appointed  commissioners,  who  having  given 
notice  of  time  and  place  of  meeting,  proceeded  to  examine  the 
premises,  and  appraised  damages  at  more  than  $40,  to  each  peti- 
tioner and  made  their  report  to  the  county  court 

That  Townshend  appeared  before  the  county  court,  and  by  their 
attorney  made  the  same  objections  as  were  made  before  the  justice 
and  offered  the  same  testimony ;  but  the  county  court  decided  that. 
they  had  no  jurisdiction  of  that  matter;  the  town  of  Townshend 
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then  took  exceptions  to  the  acceptance  of  the  report,  and  the  coun- 
ty court  set  it  aside* 

And  the  present  petition  for  certiorari  is  brought  alleging  that 
there  was  error  in  the  judgment  of  the  county  court. 

The  &cts,  touching  the  questions  passed  upon  by  the  court, 
sufficiently  appear  in  the  opinion  of  the  court 

A.  Stoddard  and  Stoughion  Sf  Baxter  for  petitioners. 

J,  Roberts  and  Bnder  S^  KnotvUon  for  petitioners. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  Ch.  J.  This  is  a  petition  for  writ  of  certiorari, 
which  was  iKftfd  by  the  court,  some  terms  since^  and  the  papers 
taken  by  the  court  and  have  never  been  returned.  We  have 
heard  it  again  this  term,  without  either  the  original  files  or  copies, 
which  is  certainly  a  very  loose  mode  of  proceeding.  But  we  hope 
it  will  not,  in  the  present  case  lead  to  any  embarrassment. 

1.  We  think  the  statute  intends,  that  in  these  petitions,  for  th^ 
reappraisal  of  land  damages,  for  laying  out  highways,  any  number 
of  land  owners,  who  are  dissatisfied,  although  holding  by  inde- 
pendent titles,  may  join  in  the  same  petition.  Comp.  Stat.  p.  164 
§20. 

2.  We  think  the  owner  of  the  land,  at  the  time  the  road  is  laid, 
is  the  person,  and  the  only  person,  to  bring  this  petition.  The 
words  of  the  statute  p.  164,  §  20  are,  ''Any  person,  interested  in 
lands,  through  which  any  highway  is  laid  out,  &;c,  may  petition. 
This  must  signify  the  person  interested,  at  the  time  the  road  is  laid 
out,  i.  e.  if  the  road  is  laid  out  in  the  ordinary  mode.  The  claim 
for  damages  does  not  indeed  become  perfected,  till  the  road  is  laid 
open  for  work.  But  in  the  county  and  Supreme  Court,  the  persons 
entitled  to  damages  are  named  in  the  report  of  the  commissioners 
and  a  virtual  judgment  is  given,  for  the  damages  awarded,  in  favor 
of  the  several  claimants.  And  if  not  paid  within  the  time  limi- 
ted by  the  court,  execution  issues.  In  such  cases,  there  could  be 
no  question,  that  any  subsequent  purchaser  of  the  land,  could  have 
no  claim  for  the  damages,  unless  acquired  by  express  contract 
And  we  see  no  reason,  why  the  same  rule  should  not  apply,  to 
damages  awarded  by  selectmen,  and  if  so,  this  must  fix  the  date  of 


672  SECOND  JUDICIAL  CTBCUIT. 

Band  et  ftL  0*  Towssliend. 

the  claim  for  damages,  where  none  are  awarded  to  that  period ; 
although  not  recoverable,  till  the  road  is  laid  open  for  work.  This 
will  dispose  of  all  the  daims,  in  this  petition  except  Franklin's, 
whose  title  seems  to  have  existed  at  the  time  the  road  was  laid  oat. 
Certainly  nothing  at  present  appears  to  show  the  contrary.  And 
this  we  think  is  sufficiently  alleged,  in  the  petition.  But  it  would 
seem  from  the  answer  to  the  petition,  before  the  justice,  and  from 
testimony  which  the  counsel  say  was  filed  in  the  case,  that  some 
questions  of  fact  were  attempted  to  be  raised  in  the  county  coort 
in  regard  to  the  right  of  Franklin  to  recover  damages.  But  there 
is  certainly  not  very  much  to  determine  how  that  was  viewed  by 
the  county  court.  It  seems  probable,  from  the  reason  assigned  for 
the  judgment,  that  the  questions  of  fact  were  not  determined  by 
the  county  court. 

But  we  think  the  reason  assigned  for  the  judgment  is  unsound, 
and  that  the  complaint,  or  petition,  is  sufficient  to  entitle  Franklin 
to  judgment  But  if  the  court  order  the  writ  to  issue  and  bring 
up  the  record  and  render  judgment  fixr  Franklin,  we  thereby  de- 
prive the  defendants  of  any  decision,  any  where,  upon  the  matter 
of  fact,  which  they  are  certainly  entitled  to  have. 

We  must  then  either  deny  this  writ,  or  if  we  allow  it,  must  fin- 
ish the  case  here,  since  we  have  not  ordinarily  sent  cases,  which 
come  into  this  court,  to  the  county  court,  unless  a  matter  of  fiaot, 
proper  ftr  the  jury,  is  necessary  to  be  determined.  And  we  are 
not  prepared  to  finish  the  sessions  business  of  the  county  court,  in 
this  court  We  think  therefore  that  until  the  case  is  fully  tried, 
and  ended  in  the  county  court  the  process  of  certiorari^  tmder  our 
praeHee  is  not  the  most  appropriate  proceeding. 

A  writ  of  mandamus  seems  to  us  to  be  more  suitable,  and  as  we 
do  not  now  see,  why  that  is  not  adequate  to  all  the  matters  requir- 
ed in  the  present  case,  we  shall  give  the  party  opportunity  to  take 
such  proceeding.  We  might  under  such  a  proceeding,  I  think, 
require  the  county  court  to  correct  the  present  judgment  and  give 
judgment  for  Franklin,  unless  some  defense  was  made  out  upon 
other  grounds,  and  the  case  is  continued  to  enable  the  petitioner  to 
file  a  motion  for  a  writ  of  mandamus,  which  may  be  heard  at  the 
next  term,  if  any  further  hearing  is  desired,  which  probably  wiD 
not  be,  unless  new  &eia  are  elicited. 
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Matubin  Ballou  v.  Lbonakd  Ballou  tc  Geo.  H.  Salububt. 
AhaUment,    JMsamtinuance  of  a  suit  and  notice. 

A  seoond  suH  for  somo  of  the  Mine  fhingi,  sued  for  in  a  former  tnlt,  still  pending, 
wOl  not  abate  in  whole  or  part  the  other  rait. 

Kotioe  of  a  discontinnanoe  of  a  rait  need  not  be  in  writing,  nnless  for  the  pnrpoee 
of  saying  oostt. 

Tboysb  for  four  IiorseSi  four  baznesMS,  four  wbiffletrees,  two 
neck-yokefly  and  one  wagon. 

The  defendant  Salisbuiy  pleaded  in  abatement,  <*  and  sajB  he 
^ought  not  to  be  compelled  to  answer  to  said  writ  and  declaration 
^  becanse  he  says  that  the  said  Matnrin  BaUoo,  on  the  14th  day  of 
^  October,  A.  Ik  1852,  prayed  oat  from  John  Boberts,  Eaqoire,  of 
^  Whitingham,  in  said  Windham  County,  then  and  still  a  justice  of 
^'the  peace  for  said  county,  a  writ  of  trover  against  said  Salisbury 
*^  andone  Willard  A«Denni8on,  of  said  Whitingham,  returnable  be- 
^fore  said  Boberts,  justice  of  the  peace  at  said  Willard  A.  Den» 
^  nison's  inn  in  said  Whitingham,  on  the  twenty-eighth  day  of  Oe- 
**  tober,  A.  D.  1852 ;  that  the  said  writ  was  duly  served  on  said 
"  Salisbury  and  said  Dennison,  on  the  20th  day  of  said  October, 
<<  and  on  said  28th  day  of  said  October,  was  duly  heard  and  tried 
*^  before  said  justice  of  the  peace  at  said  Whitingham,  and  that 
^judgment  was  then  and  there  rendered  by  said  justice  that  the 
^  said  Salisbury  and  Dennison  were  guilty  cf  the  oony^<»i  com- 
«p]ained  of  in  said  action,  and  that  the  said  Matnrin  Ballou  should 
^  recover  of  said  Salisbury  and  Dennison,  the  sum  of  eight  dollars^ 
**  damages  and  six  dollars  and  sixty-five  cents  costs,  in  said  suit, 
^  and  the  said  Salisbury  and  Dennison,  within  two  hours  after  the 
**  rendering  of  said  judgment  prayed  that  an  appeal  might  be 
**  granted  to  the  cqun^  court,  then  next  to  be  holden  at  Newfime, 
^  in  and  for  said  coun^  of  Windham,  on  the  third  Tuesday  of 
^  April,  A.  D.  1858.  Whereupon  said  justice  allowed  said  iqppea], 
^  and  the  said  defendants,  Salisbury  and  Dennison,as  principals  and 
^  Waters  GiUeet,  as  surety,  recognized  to  the  said  plaintiff  for  the 
^'prosecution  of  said  appeal  in  due  form  of  law  before  the  said 
^justice,  as  will  appear  by  the  records  of  said  justice,  duly  certi- 
^  fied  copies  of  which  the  said  Salisbury  brings  here  into  court. 
^  And  the  said  Salisbury  avers  that  the  said  action,  or  suit  so 
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^  brought  before  said  Roberts  was  for  the  conversion  of  a  certain 
*^  harness,  which  was  one  of  the  same  harnesses  alleged  in  and  hj 
*^  the  present  suit  to  have  been  converted  bj  said  Salisbury  and 
« said  Leonard  Ballou ;  and  that  the  cause  of  action  in  the  said 
^  suit  before  said  Roberts,  and  in  present  suit  is  the  same ;  and 
« that  the  said  appeal  to  the  said  county  court  was  still  pending 
^  when  the  suit  of  the  said  Maturin,  against  the  said  Salisbury  and 
^*  the  said  Leonard  Ballou,  was  conunenced,  and  remained  so  pend- 
^  ing  ontQ  after  the  commeneem^it  of  said  term  of  said  county 
"  court — and  this  he  is  ready  to  verify ;  wherefore  he  prays,"  &c. 

To  the  defendant)  Salisbury's  plea  in  abatement,  the  plaintiff 
filed  his  replication,  "  and  says  that  by  anything  in  said  plea  of 
^  said  Greo.  H.  Salisbury  above  alleged,  his  said  writ  and  dedara- 
^  tion  ought  not  to  be  quashed  because  he  says,  that  after  the  i^ 
^peal  in  the  suit  of  himself  against  the  said  Willard  A.  Dennison 
^  and  George  H.  Salisbury,  and  before  the  commencement  of  this 
^  suit,  the  said  plaintiff  finding  his  said  suit  against  the  said  Den- 
^  nison  and  Salisbury  would  be  ineffectual  to  obtain  his  just  rights 
**  because  the  said  writ  and  declaration  did  cover  only  a  part  of 
**  the  property  converted,  to  wit:  one  harness,  as  appears  by  a  ccr^ 
^*  tified  copy  of  said  writ  and  declaration  now  on  file  in  this  court, 
^  did  thereupon  for  the  purpose  of  procuring  a  fair  and  speedy 
•  trial  to  recover  for  all  the  property  of  the  plaintiff  converted  by 
^  the  said  Leonard  Ballou  and  Geo.  H.  Salisbury,  give  due  notice 
^  to  the  said  Dennison  and  Salisbury,  that  his  said  suit  against 
^  them  would  be  prosecuted  no  further,  and  tendered  to  them  their 
^  legal  costs  in  and  about  said  suit,  and  did  thereupon  commence 
^  this  suit  against  the  said  Leonard  Ballon  and  Greo.  H.  SaHsbniy — 
^  and  this  he  is  ready  to  verify ;  wherefore  he  prays  judgment  that 
^  the  said  defendants  answer  over  to  the  said  writ  and  dedaratian.** 

To  the  plaintiff's  replication  defendant  Salisbury  demurred.  Hie 
oourt, — CoLLAHEB,  J.,  presiding,— ovemiled  the  demurrer,  and 
ordered  the  defendant  to  answer  over. 

To  which  decision  of  the  court,  the  defendant,  Salisbury  ex* 
oepted. 

J.  J).  Bradley  fer  defendant 

W.  H.  Fcttet  for  plaintiff. 


L 
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Hie  opinion  of  the  conrt  was  delivered  bj 

Repfield,  Ch.  J.  The  plea  itseH*  it  seems  to  us  is  insufficient, 
upon  its  merits.  The  suits  are  neither  between  the  same  parties, 
or  for  the  same  thing,  as  sufficiently  appears  by  the  plea  itself. 
So  that  it  is  very  questionable  whether  the  second  suit,  under  the 
circumstances,  can  be  regarded  as  vexatious.  Because  a  second 
suit  is  for  some  of  the  same  things,  sued  for  in  a  former  suit,  still 
pending,  it  will  scarcely  do  to  say,  that  it  will  abate,  either  in 
whole,  or  in  part,  the  other  suit  And  the  averment,  that  a  suit 
for  one  harness  is  for  the  same  trespass,  as  a  suit  for  two  or  more 
harnesses  is,  with  no  explanation,  and  none  is  attempted  in  the 
plea,  repugnant,  and  too  uncertain,  for  a  plea  in  abatement 

The  replication  is  in  the  main  good,  and  as  a  general  demurrer 
may  probably  be  upheld.  The  plea  and  replication  taken  together 
would  seem  to  show^  that  the  first  suit  was  defective,  in  fact 

2.  But  this  is  not  probably  neoessary. 

8.  It  is  sufficient  if  the  party  bona  Jtde  give  notice  of  discoij- 
tinuance. 

4.  I  am  not  aware  that  it  has  ever  been  held  that  it  is  needful 
to  have  this  in  writing,  unless  for  the  purpose  of  saving  costs. 

5.  In  a  replication  to  a  plea  in  abatement,  it  will  probably  be 
sufficient,  to  allege  due  notice  of  discontinuance,  without  setting 
out  the  particulars. 

Bill  V.  Dunlap,  15  Yt  645,  deddes  that  notice  of  discontinu- 
ance, need  not  be  in  writing,  to  avoid  the  effect  of  a  plea  in  abate- 
ment, but  that  it  must  be  in  writing  to  deprive  the  party  of  his 
claim  for  costs,  which  is  probacy  the  only  legal  difference,  in  the 
two  forms  of  notice. 

Judgment  affirmed. 
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[1m  CSAUCnKT.] 

SuJbrogatMn.    EqidtUt  on  land*    ScHcey  ^c* 

The  defendant  bong^t  a  Ann  for  which  she  was  to  pay  $700,  and  paid  $500, 
and  her  hntband  joined  witii  her  and  mortgaged  the  same  to  eeenre  the  pay- 
ment of  the  laid  $900;  anbaeqaently  she  oonreyed  a  oettain  portion  of  the  flum 
to  him  and  he  agreed  to  pay  the  $200;  after  this,  detedant  was  divotoed  fnuL 
her  hnsband,  and  he  neglecting  to  pay  the  $200,  the  mortgagee  foreclosed,  and 
■he,  with  certain  oredlton  of  her  hnsband  who  had  levied  npon  the  (aim  Ibr 
debts  of  her  hnsband,  joined  with  them  and  paid  off  the  mortgage  in  the  pro- 
portion of  their  claims;  it  turned  oat  that  tfaeleries  were  defeetiYe  aodTud, 
and  they  bronf^t  their  bill  In  chancery  to  compel  her  to  reftud  the  money  oo 
adTanced  by  them,  she  having  sabseqnently  levied  npon  the  interest  of  her  lata 
hnsband  to  enforce  payment  of  the  money  advanced  by  her  for  the  redemption 
of  the  farm— J7eU-4hat  plaintiffs  were  chaigeable  with  notice  of  the  eqnity 
resting  npon  the  land  on  which  their  levies  were  made;  and  that  nnder  the  cir> 
cnmstances,  defendant  had  a  ri^t  to  secnre  her  debt  on  the  property  of  her 
late  hnsband,  and  having  done  so,  she  is  not  only  the  first  in  diligence,  bat  the 
fint  iniif^t* 

/<i0as  tiao  htH  that  defendant  had  the  ri^t,  by  snbrogation,  to  the  remedies  and 
eeonrltles  in  the  hands  of  tiie  mortgagee  to  compel  payment  from  G.(her  late 
hnsband)  or  from  those  claiming  nnder  Urn;  and  the  payment  by  detaidaBl 
having  been  after  her  divoroe  from  G.,  she  had  the  right  to  proeeoote  G.  for  tlie 
money  paid,  and  levy  her  esecntion  npon  G*8.  property  for  its  satisfoction. 

Appeal  from  the  oonrt  of  dianoeiy. 

The  bill  charges,  that  Januaiy  19, 1850,  the  defendant  and 
Gaius  B.  Goodenough,  her  then  husband,  owned  aa  tenants  in 
common  a  &rm  situated  partly  in  Brattleboro  and  partly  in  Guil- 
ford, of  which  the  defendant  owned  fiye  undiyided  eighlha  for  life, 
and  Grains  B.  the  other  three-eighths,  and  the  remainder  of  the 
five-eighths  at  defendant's  decease.  That  Gaius  R  was  indebted  to 
the  orators  seyerally,  and  that  they  each  sued  him  before  a  justice 
of  the  peace,  and  obtained  judgments.  Button  &  Gaik  for  (42,- 
64 ;  Lynde  for  $32,19 ;  Yaw  for  $13,22 ;  and  Stevens  for  $39,79. 

That  they  took  out  their  several  executions  and  levied  them 
January  19, 1850,  on  Gaius  B's.  three-eighths  of  said  fiirm.  That 
Gardiner  Briggs,  as  executor  of  Joel  Bolster,  had  a  mortgage  cf 
the  whole  fium  executed  to  him  by  defendant  and  Gaius  B.  of  a 
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date  earlier  than  the  levies ;  that  Briggs  foreclosed  his  mortgage 
April  Term,  1860.  That  at  the  February  Term,  of  the  Supreme 
Court,  1850,  the  defendant  obtained  a  bill  of  divorce  irtHn  Gains 
&  That  the  orators  were  compelled,  in  order  to  obtain  the  land 
under  the  levies,  to  pay  up  the  decree,  and  that  shortly  before  the 
88th  of  April,  1850,  it  was  agreed  between  Edward  Kirkland, 
Esq.,  the  orators'  attorney,  and  Asa  Keyes,  Esq.,  the  defendant's 
attorney,  that  the  orators  should  pay  as  their  proportion  of  the 
sum  named  in  the  decree  $100,18,  and  that  the  defendant  should 
pay  the  rest— 4hat  accordingly  on  the  28th  day  of  April,  1850,  the 
orators  believing  their  levies  to  be  good  and  acting  in  good  faith, 
paid  to  the  derk  of  the  court  for  the  redemption  of  the  premises 
$100,18,  of  which  Dutton  &  Clark  paid  as  their  proportional  share 
$80,18;  Lynde  $28,86;  Yaw  $10,18;  and  Stevens  $80,96,  and 
the  defendant  paid  the  rest  That  the  orators  brought  their  peti* 
tion  against  the  defendant  for  partition  of  the  farm  at  the  Septem- 
ber Term,  1850,  and  the  defendant  appeared  and  resisted  the  pe- 
tition, and  at  the  April  Term,  1851,  the  court  dismissed  the  peti- 
tion on  the  ground  that  owing  to  the  negligence  of  the  constable, 
who  made  the  levies,  in  not  making  his  returns  to  the  justice,  the 
said  levies  were  void.  That  the  d^endant  sued  Gaius  R.  and  at- 
tached this  farm  October  21, 1850,  and  recovered  judgment  against 
him  September  Term,  1^1,  for  $196,70,  took  her  execution  and 
levied  it,  November  25, 1851,  on  aU  that  part  of  the  &rm  lying 
in  Bratdeboro,  and  his  whole  interest  in  that  part  of  the  farm  was 
set  off  to  her.  That  May  6, 1851,  Grains  R.  conveyed  his  interest 
in  the  farm  to  said  Stevens,  by  warranty  deed  in  trust,  for  the  bene- 
fit of  the  said  Stevens  and  the  other  orators.  That  the  defendant 
from  January  19, 1850,  and  long  before,  and  till  now  has  been  in 
possession  of  said  farm,  taking  the  whole  profits,  &c. 

Prayer  of  the  hill.  That  defendant  may  be  decreed  to  pay  to 
each  orator  severally  the  sums  paid  by  each,  to  redeem  the  Briggs' 
mortgage,  with  interest  from  the  time  of  such  payment,  and  for 
further  relief,  &c 

The  defendant  answered,  and  says  that  she  is  the  daughter  of 
Joel  Bolster,  who  died  June  1, 1845,  possessed  of  the  fium  in 
question;  that  Gardiner  Briggs  was  appointed  executor  of  his 
will ;  that  she  had  a  claim  against  his  estate  allowed  by  the  com- 
missioners at  $500.    That  the  executor,  Br^gs,  March  8, 1847, 
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obtained  license  from  the  probate  court  to  seH  the  hrm,  and  sold  it 
to  her  March  80,  1848,  for  $700 ;  that  she  had  married  since  her 
Other's  death,  and  that  she  paid  $500,  of  said  price  bj  her  daim 
against  the  estate,  and  she  and  her  husband,  Gaius  E.  gave  their 
note  to  Briggs,  for  the  balance  $200,  and  mortgaged  the  premiaea 
to  him  to  secure  it  That  difficulties  arose  between  her  and  her 
husband,  he  complaining  that  he  was  holden  to  pay  the  note  of 
$200,  to  Briggs,  and  still  he  had  no  title  to  the  land ;  that  for  the 
purpose  of  quieting  the  troubles  between  them,  she  finally  agreed 
to  let  him  have  three-eighths  of  the  farm,  and  the  other  five-ei^ths 
at  her  decease,  on  his  agreeing  to  pay  the  $200  note  to  Briggs ;  and 
to  carry  out  the  agreement,  she  conveyed  the  farm,  Sept.  16, 1848, 
to  said  Samuel  Dutton,  and  he  on  same  day,  conveyed  to  her  five- 
eighths  for  life,  and  to  lier  husband  three-eighths  and  the  remain- 
der at  the  termination  of  her  life  estate,  her  husband  then  agreeing 
to  pay  the  $200  note  to  Briggs ;  that  no  writings  were  made  about 
this  agreement  of  his  to  pay  said  note,  because  he  was  already 
legally  holden  to  pay  it,  and  she  was  not,  on  account  of  her  cover- 
ture, and  no  writings  were  thought  necessary ;  that  all  this  was 
well  known  to  said  Dutton  &  Clark,  at  the  time  of  said  Duttoo 
making  said  conveyance,  and  to  the  other  orators  before  their  said 
levies.  That  said  Gaius  R.  neglected  to  pay  said  note,  and  Brigga 
foreclosed  the  mortgage,  and  the  time  liij^ted  for  payment  was 
April  28,  1850  ;  that  at  the  Febmaiy  Term,  o[  Supreme  Cwai, 
1850,  she  obtained  a  divorce  from  her  husband,  and  finding  he  waa 
making  no  preparations  to  redeem  the  mortgage,  she  made  prep- 
arations to  pay  Briggs'  claim,  if  he  should  not.  She  admits  thai 
the  orators  had  effected  some  kind  of  lien  on  Gaius  R-'s  three- 
eighths  of  the  farm,  which  liens  she  supposed  to  be  valid,  but  she 
believed  then  and  does  still,  and  insists  that  if  their  lien  had  been 
valid,  they  took  said  three-eighths  subject  to  the  same  equities  un- 
der which  said  Gaius  B.  held  the  same,  which  was  to  pay  off  the 
whole  of  said  mortgage.  That  shortly  before  April  28,  1850, 
when  Briggs'  decree  would  become  absolute,  she  called  on  Asa 
Keyes,  Esq.,  the  attorney  and  solicitor  of  Briggs  in  the  foredosuie, 
to  ascertain  the  amount  to  be  paid  to  redeem  the  land,  who  told 
her  the  amount  due  on  the  28th  April,  1850,  would  be  $264,48, 
which  she  must  see  paid,  and  further  told  her  that  if  said  Gains 
B.  or  those  who  had  levied  upon  his  three-eighths  should  pay  their 
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proportion,  she  would  have  only  $1 65,30,  to  pay ;  that  ehe  paid 
that  sum  and  understood  the  orators  paid  the  balance ;  denies  that 
any  agreement  was  made  between  her  and  the  orators,  orbetweea 
their  attomej  and  hers ;  denies  anj  understanding  on  the  subject 
between  her  and  the  orators,  or  between  their  attomej  and  hers ; 
denies  that  said  Kejes  had  any  power  to  act  for  her  ;  denies  that 
she  ever  employed  him  in  anywise  relating  to  said  mortgage,  or 
foreclosure  or  redemption  of  the  same ;  insists  that  whatever  she 
said  to  him  was  as  to  the  attorney  of  Briggs,  and  not  as  to  her 
attorney ;  says  she  knows  nothing  of  the  alleged  agreement  be* 
tween  said  Keyes  and  Kirkland,  and  refers  orators  to  their  pro(^; 
admits  the  orators'  levies  on  the  land  and  their  payment  of  the 
portion  of  the  mortgage  money  as  set  forth  in  the  bill ;  admits  the 
bringing  of  the  petition  for  partition  as  alleged,  that  she  opposed 
it,  and  its  dismissal,  but  denies  that  the  dismissal  was  for  the  cause 
alleged,  but  for  other  causes  apparent  of  record  in  said  petition ; 
admits  after  her  divorce,  and  being  compelled  to  pay  said  $165,30^ 
to  redeem  said  mortgage,  which  she  says  it  was  the  duty  of  said 
Gaius  R.  to  pay,  she  sued  him  for  the  money  paid,  recovered  judg- 
ment and  levied  her  execution  on  his  lands  in  Brattleboro,  as  she 
had  a  right  to  do,  and  said  execution  has  been  returned  satisfied 
in  part  only ;  admits  that  she  has  occupied  the  premises  and  taken 
the  profit,  &C.,  from  January  19, 1850,  but  avers  that  from  Jan« 
uary  19, 1850,  till  the  close  of  February  Term,  of  Supreme  Courts 
same  year,  she  occupied  the  same  with  the  children  of  said  Gaius 
R.  as  his  lawful  wife,  that  from  the  time  of  her  divorce  till  the 
levy  of  her  execution  she  occupied  his  three-eighths,  but  has  during 
all  that  time  from  the  rents  &c,  and  her  own  industry  supported 
his  two  minor  children,  and  that  said  rents.  Sec  are  a  meagre  re- 
muneration for  so  doing ;  that  since  said  levy  she  has  occupied  the 
premises  in  her  own  right,  as  neither  Gaius  R.  nor  any  one  under 
him  has  claimed  the  occupancy,  and  during  all  that  time  hitherto 
she  has  supported  said  minor  children.  Admits  the  execution  of 
deed  by  Gaius  R.  to  Stevens  as  alleged  ;  insists  that  the  orators  hav- 
ing paid  said  money  without  any  fraud,  collusion,  interference,  con- 
cert, agreement  or  request  of  hers,  but  voluntarily  coming  in  under 
said  Gaius,  they  can  have  no  greater  equity  against  her  than  he 
could,  if  he  had  paid  the  money ;  insists  that  if  said  Gaius  had 
made  the  payment  he  could  have  had  no  claim  in  equity  against 
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her  for  reimbursement,  and  that  orators  have  no  such  claim  in 
equity ;  and  that  as  she  has  obtained  the  premises  in  due  course 
of  kw,  equity  will  not  disturb  her  in  the  enjoyment  thereof,  or 
compel  her  to  make  further  advances  in  relation  thereto. 
The  chancellor  dismissed  the  bill  and  plaintifis  appealed. 

Wm»  O.  Bradley  for  orators. 

It  is  not  particularly  necessary  to  inquire  how  far  the  separate 
property  of  the  wife  was  liable  in  equity  for  the  payment  of  the 
whole  note  given  by  Fatima  and  her  husband  to  Briggs,  as  to 
which,  see  2  P.  Wms.  144,  Clark  r.  Miller,  2  Aik.  879,  17  Ves. 
865, 18  Yes.  258,  because  it  is  admitted  that  he  received  no  con* 
sideration  for  so  doing,  and  in  such  cases,  by  the  dedsions,  {Bo^ 
r.Oughian,  1  P.  Wms.  348,)  it  is  questioned  whether  even  his  per- 
sonal estate  would  have  been  holden  in  equity  so  long  as  her  estate 
was  sufficient ;  it  was  on  his  demand  of  security  for  his  liabilities 
at  law,  that  he  required  the  conveyance  of  part  of  the  equity  of 
redemption  of  the  mortgaged  estate.  He  has  paid  nothing,  and 
she  with  his  creditors  paid  the  amount  of  the  mortgage  money. 

And  the  consideration  having  failed  upon  which  the  creditors  in 
good  faith  joined  her  in  paying  the  money,  and  she  without  any 
new  payment  or  consideration  having  obtained  the  whole  property 
with  full  knowledge  of  the  circumstances,  it  would  seem  but  equit- 
able, that  having  received  the  benefit  she  should  bear  the  burdoi 
of  reminding  the  money. 

It  is  attempted  to  be  made  out,  that  she  was  not  conversant  of 
or  privy  to  all  the  circumstances  of  the  payment^  because  her  at- 
torney acted  in  a  double  character ;  it  would  be  singular  indeed  if 
such  an  evasion  could  avail  here.  If  he  received  her  money  as 
the  attorney  of  Briggs  only,  it  must  be  recollected,  that  he  reoeiv- 
ed  the  full  amount  of  the  mortgage  and  that  the  creditors  being 
kept  in  ignorance  of  that  fact  were  directly  misled  to  pay  a  part, 
and  as  she  does  not  suggest  to  the  contrary,  it  must  be  presumed 
that  such  part  was  returned  to  her  and  became  our  money  in  ha 
hands. 

If  he  acted  as  the  attorney  of  Fatima,  as  he  was  supposed  to  do, 
the  previous  arrangements  for  the  payment  and  the  transactions 
accompanying  it  must  be  held  to  be  the  same,  as  if  she  was  a  party 
thereto,  and  they  sufficiently  show  that  it  was  neither  gratuitous 
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or  volantaTj,  but  made  throngb  mutual  mistake  of  both  parties  in 
relation  to  the  title  of  the  creditors,  and  it  will  hardly  be  contend- 
ed, that  money  paid  on  such  grounds  ought  not  to  be  re&nded  by 
some  one ;  it  need  not  be  the  husband,  for  he  ncTcr  requested  or 
assented  to  it,  and  if  it  be  put  on  the  ground  of  benefit,  it  resulted 
to  Fatima.  The  creditors  were  never  really  substituted  to  the 
rights  of  any  person. 

If  they  had  made  out  their  title,  they  would  have  been  substi- 
tuted to  the  rights  of  the  mortgagee,  Briggs.  Baldwin  ▼.  Ban%$* 
ter,  3  P.  Wms.  251.     2  Story's  Equity  1023. 

And  it  was  not  necessary  to  join  either  the  husband  or  Briggs, 
as  partners,  they  having  no  further  interest  in  the  premises  than 
what  can  be  fully  covered  by  a  decree  between  the  parties  in  the 
present  suit  Pat/ne  v.  H(Uhaway^  2  Vt.  212.  Dayy^  Oummingi^ 
Vt  496. 

A.  KeyeB  for  defendant 

The  Briggs*  debt  was  originally  owing  by  defendant,  but  by 
the  marriage  and  giving  of  the  note  and  mortgage,  it  became  the 
debt  of  Gaius  R.  Goodenough,  and  he  alone  was  holden  to  pay  it. 

I.  The  payment  of  the  Briggs'  mortgage  was  the  consideration 
of  the  conveyance  of  three-eighths  to  Gaius  R.,  and  the  defend- 
ant had  a  lien  thereon,  until  the  consideration  was  paid  by  him. 
Mardy  v.  SlasBon,  21  Vt  271. 

1.  For  Dutton  ic  Clark  had  notice  of  the  consideration  at  the 
time  of  the  conveyance,  and  notice  of  the  non-payment  at  the  time 
of  their  Uvy. 

2.  The  other  orators,  making  their*  levies  at  the  same  time  with 
Dutton  &  Clark,  and  in  concert  with  them,  are  presumed  to  have 
the  same  information. 

3.  These  conveyances  and  the  Briggs'  note  and  mortgage  all 
on  record,  were  sufficient  to  put  the  orators  upon  inquiry,  and 
amount  to  notice  to  them  of  the  lien.  Story's  Equity  388.  Mc* 
Daniels  v.  FUneer  Brook  M.  Co.,  22  Vt  274. 

4.  At  the  time  of  the  orator's  levy,  and  a  long  time  before,  the 
defendant  was  in  actual  possession,  taking  the  rents  and  profits ; 
this  was  sufficient  to  put  them  on  inquiry  and  becomes  notice. 
Oheiterman  v.  Gardner,  5  Johns.  C.  R.  29. 

II.  By  the  deed  of  three-eighths  to  Gaius  R.  Goodenough,  and 
xzvi  44 
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his  contract  to  paj  the  Briggs'  debt,  Gaius  B.  became  the  principal 
in  said  debt,  and  the  defendant  a  mere  sure^.  McDcmieU  r.  Fhw^ 
er  Brook  M.  Co^  22  Yu  274.  And  this  was  well  known  to  But- 
ton &  Clark  and  the  rest  of  the  orators. 

And  if  she  being  in  fact  surety  was  compelled  to  paj  off  any 
part  of  that  incumbrance,  she  had  an  equity  to  be  subrogated  to 
all  the  rights  of  Briggs,  against  Gaius  B.  and  all  persons  claiming 
under  him.    22  Vt  274. 

But  if  the  principal  or  those  claiming  under  him  paj  off  the 
incumbrance,  thej  can  have  no  equity  against  the  surety. 

If  we  are  right  in  this,  and  her  equity  of  subrogation  is  estab- 
lished, she  may  enforce  that  right  in  any  of  the  modes  proTided 
by  law  or  chancery,  provided  she  does  not  materially  prejudice 
the  rights  of  the  principals. 

III.  If  the  orators  have  any  right  of  subrogation  they  derive 
that  right  from  Gaius  R.,  and  that  right  is  an  equitable,  and  not  a 
legal  one.  But  the  purchaser  of  an  equitable  right  purchases  at 
hi$  peril,  and  takes  the  property  burdened  with  all  the  prior  equi- 
ties charged  upon  it  7  Cranch  84.  £u$$eU  v.  Clart$  JEx^  7 
Cranch  69. 

The  orators  complain,  that  defendant  held  her  peace  and  let 
them  pay  part  of  the  incumbrance.  This  she  did  because  she 
knew  and  always  insisted,  that  they  ought  to  pay  the  whole  incum- 
brance. Had  they  done  this  as  Gaius  B.  had  agreed,  she  would 
have  had  no  occasion  to  resist  partition ;  no  occasion  for  her  suit 
and  levy,  and  they  might  have  enjoyed  their  levy  however  erro- 
neous. But  by  endeavoring  to  throw  their  burdens  upon  her, 
contrary  to  equity  and  good  conscience,  they  may,  when  it  is  too 
late,  become  acquainted  with  the  maxim,  *'  He  that  atkg  far  equity 
muttjirit  do  equity!* 

The  opinion  of  the  court  was  delivered  by 

IsHAM,  J.  We  are  satisfied  that  this  bill  was  properly  dismiss- 
ed by  the  chancellor.  The  deed  of  Gardner  Briggs,  and  the  pay- 
ment of  the  purchase  money  by  Fatima  Goodenough,  vested  in 
her,  as  her  separate  property,  the  land  described  in  the  deed.  The 
application  of  five  hundred  dollars  due  to  her  from  the  estate  of 
her  father,  was  clearly  a  payment  of  that  character.  The  same 
may  be  said  of  the  note  of  two  hundred  dollars,  signed  by  her  and 
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ber  htisbandy  which  was  secured  by  mortgage  ontbe  premises,  and 
was  giyen  to  Briggs,  for  the  balance  due  on  the  purchase  of  the 
land.  At  the  time  it  was  given,  she,  in  equity,  stood  as  the  prin- 
cipal, and  her  husband  as  her  surety.  But  their  relation,  as  signers 
of  that  note,  was  changed  by  the  arrangement  made  September 
16, 1848,  which  was  effected  through  the  intervention  of  Samuel 
Button,  as  trustee.  By  that  arrangement,  a  life  estate  to  five- 
eighths  of  this  land  was  conveyed  to  Fatuna  Goodenough,  and  an 
estate  in  fee  to  three-eighths  of  the  land,  and  the  reversion  of  the 
five-eighths  was  conveyed  to  her  husband,  Gaius  B.  GoodenouglL 
For  this  property,  he  assumed  the  payment  of  that  note.  From  that 
time,  he  became  the  principal,  and  she  stood  as  his  surety.  For  the 
payment  oi  that  note,  her  separate  property,  as  well  as  that  which  had 
been  conveyed  to  her  husband,  was  mortgaged,  and  held  as  secu- 
rity by  the  creditor ;  but  a$  between  thenij  the  charge  rested  vpon 
the  property  aUme^  which  had  been  conveyed  to  him. 

The  plaintiffs,  in  taking  the  interest  of  Gaius  R.  Groodenough, 
in  the  land  conveyed  to  him,  on  their  executions,  could  only  take 
the  same,  subject  (o  the  incumbrance  of  the  mortgage  to  Briggs, 
and  treat  that  incumbrance  as  resting  upon  that  portion  of  these 
premises.  This  is  emphatically  true,  if  they  had  knowledge  of 
the  arrangement  between  Fatima  and  her  husband,  and  that  the 
conveyance  of  the  premises,  on  which  their  executions  were  levied, 
was  made  to  him  for  that  purpose ;  for  it  is  a  general  principle^ 
that  when  one  takes  the  title  of  land  with  notice  of  a  prior  equity, 
he  hoids  the  same  subject  to  that  equity.  That  Samuel  Dutton, 
of  the  firm  of  Button  &  Clark,  had  actual  knowledge  of  that  ar- 
rangement, clearly  appears  in  the  case.  He  was  the  trustee  through 
whom  the  arrangement  was  made.  He,  therefore,  knew  that  the 
Briggs*  mortgage  was  for  Gaius  R.  to  pay ;  that  the  property 
which  he  and  the  other  creditors  had  taken,  was  conveyed  to  Gaius 
R.  for  that  purpose,  and  that  Fatima  and  her  property  was  thereby 
to  be  relieved  from  any  further  liability  on  that  mortgage  debt 
This  notice  to  Button,  was  notice  to  Clark,  his  partner.  Barney  v. 
Own  en,  1  B.  Chip.  315.  If  the  other  creditors  have  such  a  joint 
interest  with  Button  &  Clark,  as  will  enable  them  to  join  in  the 
prosecution  of  this  ImII,  it  would  on  the  same  principle  equally 
seem  to  follow,  tiiat  notice  to  one  should  be  treated  as  notice  to  all ; 
certainly,  likiey  nm  not  permitted  in  this  suit  to  deny  such  a  joint 
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interest;  for  if  their  interests  are  distmct  and  several,  thej  cannot 
join,  and  this  suit,  on  either  ground,  is  defeated.  Comp.  Stat.  208 
§  3.  Aside  finom  this  consideration,  they  had  the  means  of  ohtain- 
ing  notice  of  all  the  facts  in  the  case,  they  were  put  on  inquiry, 
and  that  is  equivalent  to  notice,  and  will  chai^them  with  the  eon- 
sequences  of  actual  knowledge.  McDamelU  v*  Flower  BroA  Man. 
Co.y  22  Yt  274.    Haarper  v.  Rwet,  Fbekhan's  Ch.  B.  823. 

If  these  plaintifis  are  chargeable  with  notice  of  the  eqni^  rest- 
ing upon  the  land  on  which  their  levies  were  made,  there  is  no  pro- 
priety  in  saying,  that  because  their  levies  have  proved  defective, 
they  can  sustain  this  bill,  and  compel  Fatima  GU)odenough  to  re- 
pay the  money  which  they  had  advanced,  for  the  purpose  of  re- 
moving the  incumbrance  on  the  land  on  which  they  had  levied 
their  executions.  That  porti<m  of  these  premises,  redeemed  by 
that  payment,  did  not  belong  to  her ;  she  had  no  interest  in  thran, 
except  to  indemnify  her  as  surety ;  neither  did  they  come  into  her 
hands  as  a  consequence  of  that  payment.  But  on  the  contrary, 
when  that  incumbrance  was  removed,  and  the  levies  proved  de- 
fective, the  title  of  the  land  unincumbered  was  in  Gains  B.  Good- 
enough.  He  was  the  person  directly  benefitted  by  that  payment 
of  the  plaintiffs,  as  the  money  was  applied  in  payment  of  a  debt 
which  he  was  primarily  obligated  to  pay.  If  an  obligation  rests 
upon  any  one  to  repay  Uie  plaintifik  the  money  advanced  by  them, 
it  would  seem  to  rest  upon  him,  rather  than  upon  the  defendant. 

Fatima  Gk)odenough  and  her  husband  were  divorced  in  ¥^t^ 
ruary,  1850.  The  equity  of  redemption  on  the  mortgage  given  to 
Briggs,  expired  under  the  decree  of  the  chancellor,  on  Ae  28th  of 
April,  in  the  same  year.  The  neglect  of  Gaius  B.  Goodenough 
to  pay  the  amount  of  that  decree  caused  an  entire  fisulore  of  the 
consideration  for  which  the  property  was  conveyed  to  him,  and  im- 
posed upon  Fatima  Gk>odenough,  the  necessity  of  making  Uie  pay- 
ment of  $1 65,30,  to  discharge  her  liability  as  surety  on  thai  note, 
and  to  relieve  her  property  from  forfeiture  under  that  decree.  The 
balance  due  on  that  decree  was  paid  by  these  plaintifis  as  creditara 
of  Gaius  B.  to  redeem  the  property  levied  upon  by  their  execu- 
tions. On  the  payment  of  that  money  by  Fatima,  after  her  di- 
vorce, she  became  a  creditor  at  law  of  Gaius  B.  Goodenough,  and 
was  at  liberty  to  adopt  either  of  two  courses  to  ebteia  the  re-pay- 
ment of  the  money  die  had  advanced.    In  the  flrat  plaQe,  ahehad 
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tbe  right,  hj  subrogation,  to  the  remedies  and  secorities  in  the 
bands  of  Bri^s,  as  mortgagee,  to  compel  the  payment  of  ihe 
amount  from  Gains  B.  Groodenoagh,  or  from  those  claiming  under 
him.  Whatever  rights  the  mortgagee  had  to  compel  payment  of 
the  debt  to  him,  she  too  is  entitled  to  obtain  the  re^payment  of  the 
same  she  has  advanced.  In  the  second  place,  the  jMiyment  having 
been  after  her  divorce,  she  had  the  right  to  prosecute  Graius  R. 
for  money  paid,  and  levy  her  execution  upon  his  property  for  its 
satisfiictioo.  If  she  had  adopted  the  first  course,  it  is  dear,  that 
she  could  have  enforced  a  foreclosure,  not  only  against  Gains  R. 
but  all  these  plainti£&,  upon  all  the  property  included  in  the  deed 
of  Samuel  Button ;  even  if  the  levies  of  these  plaintifis  had  been 
good.  In  that  event,  they  probably  might  have  redeemed  by  pay- 
ing the  whole  mortgage  debt,  but  they  would  have  had  no  claim 
against  Fatima,  on  her  property ;  for  as  to  her,  they  have  only  paid 
what  should  have  been  paid  by  Gaius  R.  or  those  claiming  under 
him.  The  rights,  and  equity  of  Fatima  Goodenough,  are  none  the 
less,  because  the  levies  of  their  executions  have  proved  defective. 
That  circumstance  whatever  may  be  its  effect  as  to  Gaius  R.,  can 
have  no  effect  upon  Fatima  Goodenough.  In  commencing  her  suit 
at  law  and  levying  her  execution  upon  a  portion  of  the  premises  be- 
longing to  Grains  R.  Goodenough,  she  has  taken  only  a  part  of  that 
to  which  she  would  have  been  entitled  by  subrogation,  and  her  legal 
and  equitable  right  to  hold  the  same  in  satisfaction  for  the  money  she 
has  advanced,  is  as  great  in  one  case  as  in  the  other.  The  truth  of 
the  case  is  really  this.  After  FatimaGoodenough  had  paid  that  money 
in  discharge  of  that  incumbrance,  she  stood  as  the  creditor  of  Gaius 
R.  Goodenough  to  that  amount  These  plaintiffs  having  paid  their 
money  for  the  same  purpose,  it  is  possible,  in  equity  at  least,  that 
they  can  be  treated  as  creditors  also ;  for  in  each  case  the  money 
has  been  applied  in  payment  of  a  debt  which  was  for  Ghiius  R.  to 
pay.  Under  such  circumstances,  Fatima  had  a  right  to  secure  her 
debt  on  property  belonging  to  Grains  R. ;  and  having  done  so,  she 
is  not  only  the  first  in  diligence,  but  the  first  in  right 

There  is  another  circumstance  in  this  case  affecting  the  equity 
of  the  plaintiffs'  claim.  Tbe  execution  of  Fatima  Goodenough,  was 
levied  only  upon  the  land  lying  in  the  town  of  Brattleboro,  leav- 
ing all  that  portion  of  the  premises  lying  in  Guilford,  which  was  in- 
cluded m  the  deed  of  Samuel  Dutton,  still  in  the  hands  of  Grains  R. 
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Groodenough.  Tliis  land  it  appears  from  the  deed  of  Gains  E.  to 
Benjamin  Stevens,  and  fr<»n  the  bill,  has  been  oonvejed  for  the  ben- 
efit of  these  plaintiffs ;  and  they  now  hold  the  same  for  that  purpose. 
There  is  no  proprie^  in  saying,  that  they  may  hold  the  premises 
conveyed  to  them  by  that  deed,  and  also  claim  from  Fatnna  Good- 
enough,  the  re-payment  of  the  money  they  respectively  advanced. 
Whether  the  plaintiffs  have  a  claim  in  equity  for  the  re-payment 
of  that  money,  against  Gkdus  &  Goodenough,  we  are  not  called 
upon  to  decide.  We  think  they  have  no  such  claim  against  the 
defendant. 
The  decree  of  the  chancellor  is  affirmed. 


J.  &.  J.  H«  Peck  &  Co.  v.  John  Mebrill,  and  R.  Page,  N. 
LovEWELL,  M.  Sawtsb  AND  G.  Taplik,  Tbubtbes. 

Miiffnmeni.    &aiuie  of  1843.     TVuttee  Preeesi. 

The  act  of  1848,  prohlbitiiig  general  assignmentft,  Bhoold  be  eoiutnied  ao  m  to 
be  confined  to  sneh  transfers  of  proper^  aa  are  made  in  trust  fcr  crediton. 

And  a  trvnsfer  hj  a  debtor  of  all  his  property  does  not  make  of  itself  'wfaa;k  Is 
termed  a  general  assignmeat^-nnless  it  also  be  convejed  to  trustees,  to  be  held 
by  them  in  trust  for  other  creditors. 


And  if  a  debtor  conveys  bis  property  direetly  to  creditors  or  mreties  far  1 
benefit,  and  no  trust  is  created  for  others,  the  tnmsfer  must  then  be  regarded  as 
a  mortgage  or  pledge  of  personal  property;  and  in  such  case,  the  creditor  or 
surety  cannot  be  held  as  the  trustee  of  the  debtor,  unless  there  is  a  surplus  left 
in  his  hands,  after  discharging  his  olafan  against  or  Uability  for  the  debtor. 

Questions  arising  as  to  the  manner,  in  which  the  disclosure  of  the  trustee  was  oIh 
tained,  or  in  which  the  examination  was  conducted,  as  well  also  as  the  motion 
to  recommit,  are  matters  resting  in  the  discretion  of  the  county  court,  and  an 
not  revisable  on  exceptions. 

Book  Account,  in  ^ich  the  said  Page,  Lovewell,  Sawjer, 
and  Taplin,  were  summoned  as  the  trustees  of  said  Merrill,  the 
principal  debtor.  The  book  account  between  Una  (bintifib  and 
defendant,  Merrill,  was  referred  to  an  auditor,  Tfhp  rettned  a  re- 
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port  in  fayor  of  the  plaintiffs,  and  judgment  was  rendered  there- 
on,  according  to  the  report,  for  the  pUiintifiB. 

At  the  June  Term,  1858,  of  the  Orange  Countj  Court,-— Col- 
LAHBB,  J.,  presiding^— hefbre  the  hearing  between  the  plaintiffs  and 
tmstees  was  commenced,  it  was  shown  to  the  court  hj  the  plain- 
tiff, that  at  the  first  meeting  of  the  parties  before  the  commission- 
er, who  had  been  appointed  to  take  the  disclosures,  which  meeting 
was  June  1, 1851,  an  examinadon  of  the  trustee.  Page,  was  com- 
menced by  plaintift,  and  the  commissioner  wrote  down  his  state- 
ments, given  in  answer  to  the  plaintifik^  interrogatories.  After 
proceeding  a  time  in  the  examination,  it  was  ascertained  that  he 
eould  not  complete  the  disdosure  until  examination  of  books  Ac, 
by  the  trustee  had  been  made,  and  therefore  a  continuance  was  ta- 
ken, that  the  trustee  should  prepare  and  present  a  general  £scIo- 
sure,  with  schedules  and  accounts  showing  the  state  of  his  trusts. 
At  the  next  meeting  before  the  commissioner,  he  presented  the 
disclosure  on  file,  and  signed  by  J.  W.  D.  Parker  as  his  counsel, 
and  thereupon  the  examination  by  the  plaintiffs  proceeded.  The 
plaintiffs'  counsel  insisted  that  said  first  proceeding  should  be  re- 
turned by  the  commissioner  as  part  of  tiie  examination,  but  the 
tmstee,  Page,  declined  to  make  oath  to  the  said  first  pari  of  his 
examination ;  and  the  commissioner  expected  and  intended  to  re- 
turn the  same,  but  the  same  has  not  been  found  or  returned  by 
him.  The  plaintifis  moved  to  suppress  the  whole  proceeding,  re- 
ported by  the  commissioner.  The  court  overruled  the  motion,  to 
which  decision  of  the  court  the  plaintiffs  excepted. 

The  court  then  proceeded  with  the  hearing  upon  the  disclo- 
sures which  were  returned  by  the  commissioner,  and  given  by 
the  trustees  severally,  and  the  exhibits,  vouchers,  books,  &c, 
therein  referred  to,  and  found  the  i%u^  in  the  disclosures  as  there- 
in stated,  and  pro  forma  adjudged  that  the  trustees  were  not 
chargeable,  and  dismissed  them. 

The  plaintifis  excepted  to  the  decision  of  the  court  so  finding 
the  facts,  and  adjudging  the  trustees  not  chargeable  and  dismiss- 
ing them* 

(The  trustees  disclosed  that  the  property  transferred  and  con- 
veyed to  them  by  the  principal  debtor  was  transferred  and  con- 
veyed directly  to  them,  for  indebtedness  to  them,  and  to  secure 
them  for  liabilities  incurred  as  sureties  for  the  said  principal  debt- 
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or,  and  nothing  would  be  left  in  their  hands,  after  discharging  hia 
liability  and  indebtedness  to  them.) 

The  court  also  allowed  exceptions  of  the  plainti£&,  at  the  Janu- 
ary Term,  1853,  taken  to  a  judgment  of  the  court,  overruling  an 
objection  to  the  acceptance  of  the  discbsures,  which  were  return- 
ed bj  the  commissioner. 

The  said  MerriU,  in  his  assignment  to  the  said  trustees,  after 
setting  forth  that  the  goods  in  the  store  in  Corinth,  have  been  at- 
tached, and  that  said  trustees  had  signed  certain  notes,  as  suieties, 
&c,  proceeds :  ^  now  to  secure  them  for  their  said  liability,  I 
"  hereby  turn  over  and  deliver  to  them,  by  these  presents,  for  the 
^benefit  of  all  and  each  of  them,  at  their  free  disposal,  all 
^'  my  property  and  interest  in  said  goods  and  merchandize,  at  £. 
'^  Corinth,  subject  to  said  attachments,  and  also  all  the  goods, 
<<  wares,  and  merchandize,  in  the  store  at  South  Bradford,  of  ev- 
^  ery  name  and  sort;"  and  after  directing  the  receiptors  and  his 
clerks  to  deliver  over  the  same  to  the  said  trustees,  the  assign- 
ment concludes  as  follows :  ^  for  the  purposes  herein  declared,  firee 
^<  ft-om  any  claim  or  demand  of  mine.    Aug.  9, 1851." 

The  said  Merrill  also,  for  the  same  purpose  transferred  his 
notes  and  accounts,  and  mortgaged  his  real  estate  to  said  Page^ 
Lovewell,  Sawyer  and  Taplin. 

W.  W.  Peck  mdjR.McK  Onn^iy  for  plaintiffs. 

The  assignment  was  void  under  the  statute  of  frauds.  Comp. 
Stat  548  §  23 ;  and  under  the  act  of  1843,  against  general  as- 
signments. 

Firttf  it  is  void  under  the  statute  of  frauds. 

1.  The  statute  embraces  two  classes  of  contracts  as  fraudulent ; 
that  in  which  the  fraud  is  one  of  moral  intent,  fraud  in  &ct;  and 
that  in  which  the  fraud  is  one  only  of  legal  construction,  fraud  in 
law.    The  present  case  belongs  to  the  latter  class. 

2.  An  assignment  which  creates  a  trust  for  the  assignor  or  em- 
powers the  assignee  to  sell  on  credit,  is  invalid.  The  trust  by  re- 
serving to  the  assignor  control  over  any  portion  of  the  property, 
so  far  perverts  it  from  its  impropriate  office.  It  is  immaterial 
whether  the  reservation  be  of  a  specific  portion  or  of  the  residuum; 
or  if  of  the  latter,  whether  it  be  a  general  reservation  or  express- 
ed to  be  for  uses  to  be  declared  thereafter. 
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The  power  to  Bell  on  credit  hasards  a  waste  of  the  fond,  and  en- 
ables the  assignee,  indefinitelj  and  at  will  to  defer  the  time  of 
payment  Each  tends  to  avoid  satisfaction  of  debts,  and  thus 
debts  themselTes.  Againy  as  a  oontract^  the  validity  of  which  de- 
pends upon  the  statate  of  frands,  and  which  is  disfavored  by  lawi 
it  most  upon  its  fiuse,  affirmotivd^  andeh€arfy  show  itself  dear  of 
the  statute.  No  {uresumptaons  wiU  be  made  in  its  favor.  If  open 
to  a  dubious  interpretatiDny  every  intendment  will  be  made  against 
it. 

3.  The  present  assignment  was  made  under  insolvent  drcum* 
stances. 

While  the  real  and  personal  property  were  under  attachmentf 
Merrill  mortgaged  the  one,  and  transferred  the  other  with  his 
notes  and  accounts  to  the  trustees,  to  secure  them  as  his  debtors 
and  sureties,  and  with  power  to  convert  the  personal  properly  in- 
to cash,  and  apjdy  it  in  payment  of  the  debts,  on  which  they  were 
so  liable.  The  transfers  are  to  be  treated  as  one  transaction,  and 
its  import  jmrna/ocM  is,  that  the  property  was  not  available  to 
him  in  his  own  hands,  for  the  payment  of  his  debts ;  therefore 
that  he  was  in  ^  insolvent  circumstances.'' 

4.  The  assignment  of  Aug.  9,  1851,  was  more  than  a  pledge. 
A  transfer  leaves  in  the  pledgor  the  general  property  of  the  thing 
pledged,  and  confers  upon  the  pledgee  a  possessory  title  alone,  the 
power  of  detention  un^  performance  of  the  obligation  without  the 
power  of  dispodtion. 

Agatfij  the  power  of  unrestricted  disposition  or  sale  is  ex  m 
ierrmmf  a  power  to  sell  on  credit,  because  it  embrace  that 
power;  but  an  authority  to  $M  only  for  cash  would  not  be  an  un- 
restricted power  of  sale.  A  diflferent  construction  would  be  a 
direct  violation  of  the  import  of  the  instrument 

It  is  not  necessary  in  order  to  vitiate  the  transfer  as  one  con- 
taining the  power  to  sell  on  credit,  that  the  authority  be  warejeA 
In  terms.  It  is  the  power  itielf  not  the  form  in  which  it  i$  eonveg*- 
edy  which  raises  the  objection  under  the  statute.  That^  as  a  stat- 
ute of  frauds  looks  behind  the  form  to  the  suhttaneef  otherwise 
it  could  always  be  evaded  by  the  mere  choice  of  language. 

The  following  authorities  show  that  it  is  sufficient  if  the  pow- 
er Aa«  in  fact  been  conveyed*  JSbpidm  v.  Sog  et  oL^  Truttee^  1 
Met  79.    HredOy  v.  Jmbroee  ^  TrtaUe^  21  Picb  185.    Niehobon 
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§iaLY.  LeamU  9t  al,  Hont'a  Merch.  Mag.,  Not.  185^.  Meaeh- 
am  T.  SUamSy  9  Paige^  Woo^^um  et€U,Y*  Moiure  «e  o^  9  Baz)». 
255. 

The  preaent  case  is  in  Babetoaoe  tke  same  as  Wo^dbum  ▼.  Mh 
mure. 

In  tbe  present  ease  a  fhH  or  nnrestricted  power  rf  sale,  is  a 
power  to  sell  vshenever  they  $haU  choose  to  ;  hence  to  defer  selling 
indefinit^j.    Barney  ▼•  Griffin^  2  Comstock  865. 

The  assignment  creates  a  trust  for  the  benefit  of  the  asugnor. 
An  assignnent  for  a  part  onfy  of  the  d^ita,  containiBg  simplj  the 
power  of  sale,  necessarUj  creates  a  trust  for  the  assignor.  Ikuufe 
Admr.  t  Ltdl^  17  Yt.  393.  Ghwmr  y.  Wakemany  11  Wend. 
Goodneh  ▼.  Downs,  6  HOI  43&    2  Kent^s  Com.  di3,  536,  and 


The  counsel,  among  other  things,  inaistedi  that  the  trnstees 
eoold  not  charge  the  pfoperfj  for  expenses  or  services.  And  ci(> 
ed  upon  poiiits  nased  in  argnmeut,  Hydof  etoLY,  dark  «<  dL,  14 
Johns.  45a.  Briyys  v.  Mmray^  2  Johns.  Ch.  5  Jirfins.  Ch.  323. 
11  Wend.  187.    BexvU  t.  Smmer,  2  Pick.  129. 

X  W.  D.  Parker  and  Peek  ^  Oolhy  Ibr  trastees. 

1.  The  arrangemei^  between  Meniil  and  trastees  was  a  jdM^ 
or  mortgaye  of  the  proper^.  It  was  not  an  assignment  within 
the  meaning  of  the  act  of  1843,  nor  within  the  principle  of 
Dana's  case.  (17  Yt. )  The  transfer  was  to  the  eredUanj  to 
indemnifj  them  agamst  habilitj  assumed  for  Merrill,  and  for  their 
sole  and  exclusive  benefit  It  has  never  been  held  that  whea  a 
transfer  has  been  made  direetlj  to  the  creditor  fior  his  secority, 
that  the  transaction  was  void  because  the  surplus,  if  any,  was  not 
to  be  distributed  among  other  creditors.  Such  a  rule,  if  carried 
out,  would  avoid  a  mortgage  or,eonveyanoe  of  real  estate,  if  it  did 
not  provide,  that  after  satisfying  the  claims  of  the  mortgagee,  the 
balance  should  go  to  oth^  creditors.  Meredith  Man.  Cb.  v.  Snutk^ 
3  N.  H.  347.  Law  v.  Wyman,  8  N.  H..  536.  Henehaw  v.  Swmner^ 
23  Pick.  446.  SarymU  v.  Weheter,  13  Met  497.  Barker  y. 
HaU^  Tnittee,!^  N.  H.  298.  Liteh  v.  IMieter,  4  Comstock 
211.  U.  &  V.  MeLeUUm,  3  Sumner  354^.  Bkmehard  v.DiaSj 
10  Paige  445-^.    Same  v.  Samej  1  Comstock  201,  204. 

These  cases  make  a  marked  distinction  between  assignments 
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directly  to  creditors  themselTes,  and  general  aasignments  in  trast 
for  the  benefit  of  creditors.  Conditions  and  reservations  whidi 
would  avoid  the  latter,  may  be  introduced  into  the  former  without 
impairing  their  validity.  Thus  it  was  held  in  LUch  y,  HoUigUTy 
(4  Comstock  211,  216,)  when  property  wad  transferred  to  a  cred- 
itor, as  security  for  his  debt,  and  the  surplus  was  reserved  to  ihe 
debtor,  that  this  reservation  did  not  affect  the  validity  of  the 
transfer. 

It  is  to  be  remarked  that  in  this  case,  the  transfer  of  the  prop- 
erty was  not  a  wdtaUairy  act  It  was  made  on  the  pressure  of  the 
trustees.  An  assignment  made  under  such  circumstances  is  veiid 
under  bankrupt  laws.  Coek  ▼.  Pntchard^  6  Scott  N.  B.  84*  Same 
CaaBi  5  Man.  &  6r.  829.  Ogden  y.  Sfmu^  11  Mees  k  W.  494. 
Kjfnatton  y.  Cra$ushy  14  Mees  &  W«  266.  Ogden  ▼.  Jackeanf  1 
Johns.  B.  870.    Fhentx  v.  Jugubms,  5  Johns.  B.  412. 

2.  There  being  no  fraud  in  &ct,  trustees  should  be  permitted  to 
hold  the  property  to  indemnify  them  against  their  liabilities. 
Comp.  Btat  p.  268  §  51,  52.  Grant  v.  Shaw,  16  Mass.  841. 
Btple^  T.  Severaneey  6  Pick.  478. 

The  opinion  of  the  court  was  deliTeied  by 

IsHAH,  J.  The  plaintiffs  having  obtained  judgment  against  the 
principal  debtor,  the  inquiry  now  arises  as  to  the  liability  of  the 
trustees  on  their  disclosures.  That  question  depends  upon  the 
validity  of  the  written  assignment,  or  transfer  o£  property,  whidi 
was  made  by  John  Merrill,  to  these  trustees  on  the  9th  day  of 
August,  1851,  for  the  porpoise  of  securing  them  on  various  liabil- 
ities, which  they  had  assumed  for  him.  That  instrument  as  weH 
as  the  several  mortgage  deeds,  executed  by  Mr.  Merrill,  (m  the 
6th  and  9th  of  August,  of  his  reaL  estate  in  the  towns  of  Corinth 
and  Bradford,  should  be  considered  and  treated  as  one  instrument, 
as  they  were  evidently  made  for  the  same  object,  and  designed  to 
'  carry  into  effect  one  and  the  same  transaction.  It  is  equally  ob- 
vious also,  that  all  the  property  both  real  and  personal,  owned  by 
Mr.  Merrill,  was  intended  to  be,  and  was  in  fact,  oonveyed  to 
these  trustees,  not  only  fiur  their  security,  but  from  the  avails  aris- 
ing from  the  disposition  of  the  property,  to  satisfy  and  pay  the 
several  debts,  for  which  they  had  become  liable  as  his  sureties. 

If  the  title  of  these  defendants  to  that  property,  under  this 
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transfer  is  valid,  it  is  not  pretended  that  they  are  chargeable  as 
tmstees ;  for  the  property  is  insaffldent  to  pay  the  debts  for  whidi 
they  were  liable.  Bat  if  that  transfer  is  fraadnlent  ^either  in  fact  or 
in  law,  or  if  for  any  cause,  it  is  ineffectual  to  convey  the  pnqper- 
ty,  for  the  purpose  for  which  it  was  made,  then  these  defendants 
are  trustees,  and  are  liable  as  such  to  the  plaintafi. 

It  is  insisted  that  this  transfer  is  fraudulent  and  void,  at  com- 
mon law,  as  a  general  assignment,  and  that  it  is  also  void  under 
the  act  of  1843,  which  provides  ^  that  all  general  assignments, 
<<  hereafter  made  by  debtors  for  the  benefit  of  creditors,  shall  be 
^  null  and  void,  as  against  the  creditors  of  said  debtors.**  We  are 
not  called  upon  in  this  case,  to  investigate  the  principles  at  com- 
mon law,  in  relation  to  general  assignments,  or  ascertain  what  pro- 
visions, on  the  face  of  the  instrument,  will  render  it  void ;  for  if 
this  transfer  is  to  be  regarded  as  a  ^mkend  amgnmenij  the  statute 
itself  declares  it  void.  Previous  to  the  passage  of  that  act,  gen- 
eral assignments  had  been  sustained  by  repeated  dedsions  of  this 
court  The  practice  veiy  generally  prevailed,  in  case  a  debtor 
became  insolvent,  or  so  embarrassed  as  to  be  in  danger  of  having 
his  property  attached  by  his  creditors,  to  make  an  assignment  of 
all  his  property  to  s<m€  person  in  inui  for  preferred  creditors, 
who  should  become  parties  to  the  assignment,  and  then  for  the 
benefit  of  his  creditors  generally.  BaU  v.  Deimony  17  Tt  811. 
The  evils  arising  from  such  assignments  are  referred  to  by  Hm- 
MAN,  J.,  in  Beers  v.  Ijgon^  21  Conn.  610,  in  whidi  he  says,  <<ihat 
assignments  were  frequently  made  to  the  confidential  friends  and 
oonnecdons  of  the  assignor,  and  the  property  kept  by  the  trustees 
for  their  personal  use,  but  more  generally  for  the  use  of  the  as- 
signor. The  difficulty  of  making  even  responsible  trustees  ac- 
count to  the  creditors  was  so  great,  as  usually  to  prevent  their  at- 
tempting it ;  and  it  was  of  course  never  attempted,  in  the  more 
common  case,  where  the  trustees  were  not  responsible.''  The 
same  evils  resulting  from  general  assignments,  are  mentioned  b  j 
Woods,  J.,  in  Barker  v.  BaU^  18  N.  Hamp.  801,  and  were  none 
the  less  seen  and  felt  in  this  state.  The  dengn  of  the  statute  ai 
1843,  was  to  avoid  those  evils  by  prohibiting  transfers  of  that  char- 
acter. It  was  not  intended  to  affect  other  modes  of  transfer  from 
which  those  evils  did  not  arise.  In  giving  a  construction  to  this* 
act^  therefore,  the  prohibition  should  be  confined  to  tnmsfers  of 
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that  character,  and  shonld  not  extend  &riher  than  to  furnish  a 
remedj  for  the  evils  which  were  found  to  exist  If  this  transfer 
had  been  made  by  Mr.  Merrill^  to  these  ddendants,  in  trust  for  oth- 
er creditors,  or  for  themselves  and  others,  it  would  have  fallen 
within  the  letter  and  spirit  of  the  act,  as  being  a  general  assign- 
ment. But  this  instrument  is  not  one  of  that  character.  From 
its  general  provisions  it  is  evident,  that  no  such  transfer  was  in- 
tended by  the  parties.  The  property  is  transferred  to  these  de- 
fendants directly,  by  Mr.  Merrill,  to  secure  them  for  liabilities 
which  they  had  assumed  for  him,  with  the  right  of  its  disposition 
for  the  purpose  of  satisfying  those  debts.  Some  of  those  liabili- 
ties were  assumed  at  the  time  of  the  transfer;  others  were  assum- 
ed to  relieve  the  property  from  prior  Hens,  which  rested  upon  it. 
For  those  liabilities,  and  those  previously  assumed  at  various 
banks,  this  transfer  was  made  .at  the  solicitation  and  requirement 
of  these  defendants. 

This  instrument,  under  these  circumstances,  is  effective,  and 
(grates  as  a  mortgage  of  this  property  for  their  security.  These 
defendants  took  the  same  as  mortgagees,  having  a  specific  lien  on 
the  property  with  the  right  of  its  disposition  for  the  payment 
of  those  debts,  and  are  liable  to  account  for  the  same  in  that  man- 
ner, and  for  the  surplus,  if  any,  to  Mr.  Merrill.  This  is  a  liabil- 
ity which  the  law  creates,  and  will  enforce,  whether  such  provis- 
ions are  expressed  on  the  £bm»  of  the  instrument  or  not.  Wood  v. 
Dudley  J  8  Yt  485. 

A  transfer  of  that  character  is  not  within  the  statute  of  1848, 
nor  is  it  affected  by  any  of  the  rules  existing  at  common  law,  reg- 
ulating general  assignments.  If  this  transfer  is  to  be  regarded  as 
a  general  assignment,  and  void  under  that  statute,  it  would  be  im- 
possible, so  long  as  the  statute  remained  in  force,  for  a  creditor  to 
take  security  for  his  debt,  or  for  any  liability  which  he  might  as- 
sume. Such  a  change  in  existing  laws,  and  mode  of  doing  busi- 
ness, could  never  have  been  intended  by  the  legislature.  It 
would,  as  observed  by  the  court  in  Barlur  v.  HaUy  ^  be  extremely 
unreasonable  legislation,  to  defeat  aU  conveyances  by  the  volun- 
tary act  of  the  debtor,  having  for  their  object  the  &ir  security 
of  a  particular  debt,  and  thereby  giving  preference,  when  at  the 
same  time,  it{authorized  the  creditor  to  obtain  security  and  pref- 
erence compulsory,  by  an  attachment  on  legal  process."    Theau- 
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diorites  in  treating  transfers  of  this  diaracter,  valid  as  mortgagesy 
are  veij  decisive,  and  we  think  are  founded  on  correct  principles. 
In  the  case  of  MerediA  Man,  Ca.  v.  Smithy  8  N.  Hamp.  347, 
it  appeared  that  the  debtor  had  transferred  to  a  deputy  sheriff,  his 
account  books,  to  satisfy  various  clums  on  vhidi  the  sheriff  had 
several  writs,  for  service  on  the  debtor's  property,  and  who  had 
assumed  a  liability  for  those  debts  to  the  creditors,  by  his  n^^ect 
to  serve  the  writs.  It  was  insisted  that  the  transfer  of  those 
claims  was  void  under  the  act  of  1834,  which  provided,  that  no 
assignment  made  for  the  benefit  oi  (^editors,  shall  be  valid  unless 
it  provides  for  an  equal  distribution  amcmg  his  creditors.  It  was 
held,  ^lat  the  transfer  was  vaUd,  and  that  it  was  competent  for  a 
debtor,  to  appropriate  a  portion  of  his  property  for  the  payment 
of  particular  debts,  as  the  same  result  might  have  been  accom- 
plished by  an  attachment.  The  only  difference  between  that  ease 
and  the  one  under  consideration,  is  this,  that  in  that  case  the 
transfer  was  of  a  part  of  the  debtor's  property,  while  in  this  it 
was  of  all.  In  the  case  of  Law  v.  Wjftnany  8  N.  H.  536,  it  was 
held,  that  a  pledge  or  mortgage  by  a  debtor  of  ail  kis  property  to 
secure  the  payment  of  a  particular  debt,  was  not  an  assignment 
within  the  meaning  of  the  statute  of  July  5,  1834.  The  court  re* 
marked  "  that  the  assignments  intended  by  the  statute  are  general 
<<  assignments,  purporting  to  convey  aU  the  dekor^s  property  io  trus- 
'^tees  for  the  benefit  of  all  his  creditors  who  will  become  parties 
^  to  the  assignment^  and  assent  to  the  terms  upon  which  it  is  made. 
**  The  statute  could  never  have  been  intended  to  embrace  a  mort- 
"  gage  or  a  pledge  of  any  or  (dlofa  maaiCe  property  for  the  security 
^  of  a  particular  debt  A  debtor  has  an  undoubted  right  to  con- 
^'  vey  aU  his  property  to  one  of  his  creditors  in  satisfaction  of  his 
**  debt.  The  statute  was  not  intended  to  prohibit  such  a  prefer- 
"  ence.'*  In  the  case  of  Barker  v.  ffaU^  13  N.  H.  298,  it  was  also 
held  that  a  mortgage  by  a  debt<v  of  aU  his  property  to  secure  the 
payment  of  a  portion  of  his  dehtSy  leaving  others  unprovided  for, 
is  not  an  assignment  within  the  statute  of  1834 ;  and  that  the 
mortgagee  was  not  liable  as  the  trustee  of  the  mortgagor.  The 
court  in  their  opinion  referred  to  the  two  cases  from  the  8  N.H.  347, 
536,  and  observed  "  that  we  see  no  reason  to  question  the  propri- 
''  ety  or  soundness  of  the  decisions  upon  this  subject  to  which  we 
"  have  referred." 
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The  same  doctrine  is  sustained  in  Masaachnsetts.    In  the  case 
of  Hensbaw  t.  Sumntry  23  Pick.  446,  an  insolvent  debtorasslgned 
and  conveyed  certain  goods  to  some  of  his  creditors  to  pay  the 
debts  severally  due  them,  and  to  indemnify  them  respectively 
against  their  liabilities  for  him.    This  transfer  was  made  subject 
to  a  previous  one  of  a  similar  character  to  George  W.  Pratt  and 
other  creditors.     Both  instruments  gave  an  ex]Nress  authority  to 
sell  the  property,  and  afler  the  payment  of  the  debts,  the  surplus 
was  to  be  accounted  for  to  the  debtor.    The  court  rraaarked  that 
the  case  ^  was  the  ordinary  one  of  two  successive  mortgages  of 
the  same  property,  by  an  insolvent  debtor,  to  different  creditors, 
to  secure  their  respective  debts."    It  was  held  that  the  transfers 
were  valid,  and  that  the  property  could  be  held  by  the  assignees 
notwithstanding  the  statute  of  1838,  which  provided  thatno  assign- 
m^it  or  conveyance  made  by  an  insolvent  debtor  to  assignees  or 
trustees  for  the  benefit  of  creditors,  shall  be  valid  against  credi- 
tors, unless  the  transfer  gave  to  each  of  the  creditors  who  shall 
become  parties  to  it,  an  equal  share  without  any  preference.    If 
those  successive  transfers  were  general  assignments,  they  would 
have  been  void  under  the  statute ;  but  as  mortgages  to  the  credi- 
tors themselves,  they  were  held  valid  and  not  within  the  prohibi- 
tion of  the  statute.    In  the  case  of  Sar^fent  v.  WehtUr^  18  Met 
497,  it  was  held  ''  that  the  directors  of  an  insolvent  corporalion 
have  authority  to  convey  all  the  property  of  the  corporation  to  om 
of  it$  crediiorsj  upon  condition  that  he  shall  apply  the  property  to 
the  payment  of  his  claim,  and  pay  over  the  surplus,  if  any,  to  the 
treasurer  of  the  corporation ;  and  that  such  conveyance  is  not 
fraudulent,  as  against  other  creditors,  by  reason  of  its  tendency  to 
give  a  preference.    In  the  case  of  Bouehaud  v.  Dias  ^  Freeman^ 
1  Comstock  201,  insolvent  debtors  as  partners,  transferred  off  MetV 
property  to  the  amount  of  $80,000,  to  a  creditor  to  pay  a  debt 
which  they  owed  him  of  $6,878 ;  and  to  pay  notes  and  custom- 
house bonds  which  the  creditor  had  signed  as  surety  for  the  debtors 
to  the  amount  of  $30,626.    No  provision  was  made  for  the  pay- 
ment of  any  other  debts ;  and  after  the  payment  of  those  debts^ 
the  surplus  of  the  property  was  to  be  accounted  for  to  the  debtors. 
The  act  of  Congress  passed  in  1799,  provides  that  when  a  person 
insolvent,  makes  a  voluntary  assignment  for  the  benefit  of  credi- 
tors, that  preference  shall  be  given  to  debts  due  the  United  States, 
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and  that  those  debts  shall  be  first  paid.  If  the  transfer  by  the  in- 
solvent in  that  case  of  all  his  property  made  a  general  assignment^ 
the  debts  of  the  United  States  had  a  preference.  It  was  held  not 
to  be  a  general  assignment,  nor  within  the  act  of  Congress.  The 
court  by  Bbonsok,  J.,  remarked,  ^  that  no  £ur  or  reasonable  eon- 
^  struction  of  the  act  of  Congress  will  give  the  government  a  pie^ 
^erence,  when  the  debtor  has  only  assigned  his  proper^  for  the 
'^  purpose  of  paying  or  indemnifying  a  single  creditor  or  surety." 
The  same  doctrine  was  recognized  by  Story,  J.,  in  the  case  of 
U.  StaU$  ▼.  McLeUanj  8  Sumner  Mb.  By  statute  in  New  York, 
all  conveyances  and  transfers,  &c.  in  trust  for  the  use  of  the  per- 
son making  the  same,  is  declared  to  be  void  as  to  creditors*  (2  B. 
8.  S  1.)  In  the  case  oflAteh  v.  BoStHery  4  Comstock  211,  an  in- 
solvent debtor  assigned  a  chose  in  action  to  certain  of  his  creditors 
for  the  purpose  of  securing  their  demands,  reserving  the  surpbu 
to  himselfl  It  was  held  ^  that  neither  the  principle  nor  the  statute 
^  applies  where  the  assignment  is  to  credUon  them$ehfe$  for  the 
^purpose  of  securing  their  particular  demands"  Such  a  transfer, 
^  whatever  may  be  its  form,  is  in  legal  effect  onfy  a  mortgage^  and 
^  creates  but  a  specific  lien  on  the  property  assigned.  The  lesid- 
^uary  interest  of  the  assignor  may  be  reached  by  legal  process,  or 
^biU  in  equity,  according  to  the  nature  of  the  interest  or  oi  the 
**  property.'* 

It  is  evident  from  the  authorities,  that  the  transfer  by  a  debtor 
of  all  his  property  does  notof  itself  make  what  is  termed  a  general 
assignment^  but  it  must  also  be  o(xiveyedto  trustees,  to  be  held  by 
them  in  trust  for  other  creditors.  K  it  is  conveyed  directly  to 
creditors  or  sureties  for  their  benefit,  and  no  trust  is  created  for 
othersythe  transfer  is  then  tobe  treated  asa  mortgage  or  pledge 
of  personal  property.  In  such  case,  there  is  no  more  impropriety 
in  taking  a  lien  on  the  whole  of  the  debtor's  property,  than  upona 
part,  provided  there  is  not  an  unreaaonable  disproportion  between 
the  value  of  the  property,  and  the  amount  of  ^e  debt.  This,  we 
think,  is  the  character  of  the  transfer  made  by  Mr.  Merrill,  to  these 
defendants.  The  transfer  was  made  directly  to  them  as  sureties ; 
no  debts  were  to  be  paid  by  them  except  those  due  to  them,  and 
for  which  they  were  liable  for  him ;  and  no  trust  was  created  for 
the  benefit  of  others.  The  surplus  only  can  be  reached  by  the  cred- 


SEPTEMBER  TERM,  1854  697 

Peck  &  Go.  «.  Merrill  and  Trasteee. 

itors,  and  as  none  exists  in  this  case,  the  defendants  are  not  charge- 
able as  trustees  of  the  debtor. 

The  exceptions  allowed  on  the  acceptance  of  the  disclosures  of 
the  trustees,  and  the  refusal  of  the  court  to  charge  the  defendants 
as  trustees  for  the  want  of  disclosures,  must  be  overruled.  With- 
out the  expression  of  any  approval  of  the  manner  in  which  the 
disclosures  were  obtained,  or  in  which  the  examination  was  conduct- 
ed, it  is  sufficient  to  observe,  that  the  whole  matters  embraced  in 
those  exceptions,  were  matters  resting  in  the  discretion  of  the  coun- 
ty court,  and  are  not  revisable  on  exceptions.  It  was  discretionary 
with  that  court  to  recommit  the  matter  for  further  disclosures,  or 
to  proceed  with  the  examination  in  open  court,  or  to  accept  the 
disclosures  as  reported.  The  disclosures  as  made  and  reported, 
having  been  accepted  by  the  county  court,  the  matter  cannot  be 
reconsidered  in  this  court. 

The  judgment  of  the  County  Court  discharging  the  defendants 
as  trustees  must  be  affirmed, 
zxvi  45 
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John  H.  Peck  v.  Ashlet  Hibbard. 

Discharge  in  Bankruptcy  in  a  foreign  eauntfy,  it$  effecL    JFVr- 
eiffn  Laws, 


A  promiMOiy  note,  made  and  executed  in  the  proTince  of  Canada  and  . 
fftntraUff^  that  is,  no  specified  place  of  payment  being  mentioned  in  the  notay 
is  to  be  treated  as  a  note  of  that  place,  and  the  rights,  duties,  and  obligatiQot, 
growing  out  of  it,  are  to  be  determined  by  the  hiws  of  that  proTince. 

And  if  the  maker  of  the  note  is  regularly  discharged  as  a  bankrupt,  under  the 
Uiws  of  that  provhice,  so  that  such  discharge  in  bankruptcy  pleaded  in  bar, 
irould  be  a  good  defense  to  the  note,  in  that  province,  then  also  will  that  dis- 
charge be  equally  a  bar  to  a  suit  on  the  note  in  this  state;  and  it  is  immaterial 
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whether  the  maker  was  domioiled  in  this  state,  or  in  that  province,  at  the  time 
of  the  discharge;  for  whatever  will  be  a  good  defense  by.the  laws  of  that  proT« 
ince,  where  the  note  was  given  and  payable,  will  be  a  good  defense,  wherever 
and  by  whomsoever  the  note  may  be  proeecnted. 

The  note  m  suit,  was  indorsed  to  the  plaintiff  after  the  proceedings  in  bankmptoy 
had  been  oommenced  in  Canada,  and  after  the  note  had  been  presented  and  al- 
towed  under  those  proceedings:  this  wonld  place  the  claim  within  the  jurisdic- 
tion of  the  court  hi  that  province;  and  it  is  not  competent  for  a  party  to  defeat 
the  operation  of  those  laws,  by  a  subsequent  indorsement  of  the  note  to  a  citi- 
zen of  another  country;  and  the  plaintiff,  as  indorsee,  took  the  note,  subject  to 
every  defense  existing  against  his  immediate  indorsers;  and  the  discharge  in 
bankruptcy  pleaded  in  bar  was  held  to  be  equally  a  defense  to  this  suit,  whether 
we  apply  the  rple  applicable  to  a  foreign  discharge  in  bankruptcy,  or  the  rule 
applicable  to  a  discharge  under  state  insolvent  laws. 

The  laws  of  a  fbreign  oountry  must  be  stated  in  the  plea  and  proved  as  facts. 

Assumpsit  upon  a  promissory  note. 

The  defendant  pleaded  several  pleas  m  bar,  to  one  of  which 
the  plaintiff  replied  specially ;  to  which  replication  the  defendant 
demurred.  The  facts  in  the  case  sufficiently  appear  in  the  opinion 
of  the  court 

The  County  Court,  September  Term,  1852, — Poland,  J.,  pre- 
siding,—^m>/orf?ia  adjudged  the  replication  insufficient,  and  ren- 
dered judgment  for  the  defendant. 

Exceptions  by  the  plaintiff. 

W.  W.  Peck  for  plaintiff. 

L  The  claim  being  negotiable  paper,  the  plaintiff  not  a  citizen 
of  Canada,  when  he  purchased,  and  having  purchased  for  value 
and  without  notice  of  the  bankrupt  proceedings,  is  not  affected  by 
the  discharge.  His  non-residence  exempted  him  from  their  juris- 
diction, and  the  fact  that  the  note  was  past  due  when  he  received 
ity  was  not  notice  of  the  existence  of  th^.fNroceeding,  the  discharge 
not  having  been  then  granted.  Had  he  taken  with  notice,  he 
might  be  bound  by  acquiescence.  Baker  V.  WheaUm^  5  Mass.  509. 
WaUan  v.  Bourne^  10  Mass.  837.  Braynard  v.  ManhaUy  8  Pick. 
174.  Ogdm  v.  Sawiders,  12  Wheat  862-3.  Blackmany.  Green^  , 
24  Vt  17.  f  '  ^ 

n.  The  law  under  which  the  discharge  was  obtained,  was  pass- 
ed after  the  contract  was  made,  and  the  dischai^  impaired  the 
obligation  of  the  contract 
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Such  laws  are  repagnant  to  our  institotions ;  discharges  under 
them  are  recognized  in  our  courts,  if  at  all  upon  the  ground  o£ 
comity  alone ;  comity  never  prevails  against  the  policy  of  law, 
which  exists  in  the  jurisdiction,  wherein  the  discharge  is  plead,^^ 
and  which  is  foreign  to  that  wherein  it  was  obtained. 

If  the  plaintiff  will  be  taken  to  have  had  constructive  notice  of 
the  proceedings,  when  he  received  the  note,  and  to  have  assented 
to  them,  they  would  not  bind  him  being  a  nullity.  Ktmberly  v. 
Ekf,  6  Pick*  440.    Agnew  v.  PUxtt,  15  Pick.  417. 

IIL  If  the  replication  is  insufficient,  the  pleas  are  bad  in  sv^ 
$lance.  The  act  under  which  the  supposed  discharge  was  obtain- 
ed, being  foreign  should  have  been  recited .  in  the  pleas,  and  the 
steps  taken  under  them  averred ;  so  that  it  might  be  seen  from  the 
pleas  that  there  were  such  acts  and  that  the  steps  averred  to  have 
been  taken  under  them  were  duly  taken ;  and  that  the  plaintiff 
traverses  the  existence  of  the  acts.     Gould's  PL  Chap.  S  f  16. 

The  pleas  merely  state  that  there  were  such  acts,  but  do  not  set 
them  forth.  The  validity  of  the  proceedings  averred  to  have  been 
taken  under  them  cannot  be  seen. 

SmdUey  ^  White  for  defendant 

It  is  a  general  rule  that  a  discharge  from  a  contract,  according 
to  the  law  of  the  place  where  it  is  made,  or  where  it  is  to  be  per- 
formed, is  good  every  where  and  extinguishes  the  contract.  Hemp- 
Head  v.  Eeed,  6  Conn.  480.  fficke  v.  Brawn^  12  Johns.  142. 
Baker  v.  Wheatan,  5  Mass.  509.  PaUer  v.  Brawn,  5  East  124. 
Matthews  v.  Bushy  16  Johns.  233.  SherriU  v.  Hopkins^  1  Oowen 
103.  BiamAard  v.  BusseOy  13  Mass.  1.  Watsim  v.  Baumey  10 
Mass.  337. 

Whether  between  citizens,  or  between  a  citizen  and  a  foreigner, 
or  between  foreigners,  fllary's  Confl.  of  Laws  281  §  340.  5 
East  124.  13  Mass.  1.  1  Cowen  103.  12  Johns.  142,  above 
cited. 

There  are  however  some  cases,  in  which  a  more  limited  doc> 
trine  would  seem  to  be  laid  down.  5  Mass.  511.  10  Mass.  337. 
Story's  Confl.  of  Laws  281  §\40 ;  284  §  343  ;  285  §  344;  345 
§  346. 

But  the  doctrine  of  these  cases  does  not  afiect  this  case ;  for  it 
is  wholly  inapplicable  to  contracts  and  discharges  in  foreign  < 
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tries,  which  must  be  decided  t^pon  principles  of  international  law. 
Story's  Confl.  of  Laws  288  §  341. 

And  in  the  8  Pick.  197,  it  would  seem  that  if  the  application 
for  the  benefit  of  the  law,  had  been  made  beibre  the  transfer  of 
the  note,  had  been  made  (as  in  this  case)  the  cause  would  have 
been  decided  differently. 

This  contract  was  made  in  Canada,  between  citizens  and  parties 
of  and  in  Canada,  and  the  lex  loci  became  a  part  of  the  contract 
the  same  as  if  the  law  had  been  spread  out  upon  the  face  of  the 
contract.     16  Johns.  249,  250  and  251.     1  Cowen  107  and  108. 

When  the  plaintiff  took  this  note  of  Pierce  ic  Son,  his  indors- 
ers,  it  was  over  due  about  two  years,  and  he  acquired  no  more 
rights  than  they  then  had  in  the  note.  He  took  it  subject  to  all 
the  objections  and  equities  to  which  it  was  liable  in  the  hands  of  his 
indorsers,  Pierce  A  Son.    Bayley  on  Bills  82,  and  notes. 

The  opinion  of  the  court  was  delivered  by 

IsHAH,  J.  The  questions  in  this  case  arise  upon  a  demurrer 
to  the  replication.  The  action  is  in  aseumprft  on  a  promissory  note 
dated  March  18,  1848,  executed  by  the  defendant  and  his  copart- 
ner, and  delivered  to  the  payee  at  Montreal,  in  the  province  of 
Canada,  in  which  place  the  makers  and  payee  resided.  The  de- 
fense rests  upon  the  validity  of  a  discharge  in  bankruptcy  granted 
by  the  courts  in  that  province,  which  is  set  forth,  with  the  proceed- 
ings under  which  it  was  obtained,  in  the  special  pleas  in  bar. 
From  the  facts  admitted  by  the  demurrer,  it  appears  that  the  note 
was  indorsed  by  the  payee  to  James  &  Co.,  and  by  them  to  Messrs. 
Pierce  Sc  Son,  all  of  whom  were  residents  of  that  province,  and 
that  while  the  note  was  in  their  hands,  it  was  presented  to,  and  al- 
lowed by  the  court  under  the  proceeding  in  bankruptcy.  It  also 
appears  that  before  the  defendant's  final  ^charge,  and  after  the 
note  had  matured,  it  was  transferred  in  this  state,  for  a  valuable 
consideration,  to  the  plaintiff,  who  was  a  citizen  and  resident  of 
^is  state,  and  ignorant  that  any  proceedings  in  bankruptcy  had 
been  commenced,  or  that  any  defense  whatever  existed  to  the  note. 
The  general  question  arises,  whether  the  defendant's  discharge  is 
a  bar  to  this  suit 

The  note,  is  payahh  generally ^  that  is,  no  specified  place  of  pay- 
ment is  mentioned.    It  is  therefore  to  be  treated  as  a  note  of  that 
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place,  and  tbe  rights,  duties,  and  obligations  growing  oat  of  it  are 
to  be  determined  by  the  laws  of  that  province.  This  role,  in  re- 
lation to  notes  pajable  generally,  is  given  and  sustained  by  Justice 
Stobt  in  his  Coaffict  of  Laws  f  278,  817,  382,  348,  in  which  he 
observes, ''  that  a  note  made  in  France,  and  pajfohle  generaifyf  will 
''  be  treated  ad  a  French  note,  and  governed  accordingly  by  the 
'<  laws  of  France,  as  to  its  obligation  and  constructaon."  In  the 
case  of  Ory  v.  Wintery  16  Martin's  B.  277,  the  Supreme  Court  of 
Louisiana  sustained  the  same  doctrine,  as  held  by  Justice  Stobt, 
and  held  that  when  a  negotiable  note  was  made  in  one  state,  and 
was  indorsed  in  another  state  to  a  citizen  of  the  latter,  the  contnet 
was  governed  by  the  law  of  the  place  where  the  note  was  given  and 
not  by  the  law  of  the  place  where  the  indorsement  was  made.  The 
court  observed  that,  ^  we  see  nothing  in  the  circumstance  of  tiiie 
^  rights  of  one  of  the  parties  being  transferred  to  the  dtixen  cf  an- 
<'  other  state  which  can  take  the  case  out  of  the  general  prindple." 
This  rule  was  considered  as  the  settled  law  of  England  and  Amer- 

.  ica.  Slocum  v.  Ponttrey,  6  Cranch  221«  9  Bam.  &  Cress.  208w 
JBlanchard  v.  BumMt  18  liass.  4.  Smith  v.  Mead^  8  Conn.  25^. 
Sherria  v.  Hapkin$,  1  C»w.  103. 

In  the  case  of  Braynard  v.  Marshall^  8  Pick.  174,  a  different 
rule  was  adopted.  It  was  there  held  that  a  note  payabk  generoBgf 
was  payable  anywhere ;  so  that  if  a  note  was  made  in  one  countrj 
and  payable  generally,  and  was  indorsed  to  a  citizen  of  another 
country,  it  is  to  be  treated  as  payable  to  the  indorsee,  and  as  a  note 
of  the  country  where  he  was  domiciled,  and  not  subject  to  any 
discharge  obtained  under  the  laws  of  the  country  where  it  was  ex- 
ecuted. That  case  Appears  also  to  have  been  subsequently  recog- 
nized in  Savage  v.  Marshy  10  Met  594.  In  relation  to  the  case 
of  Bragnard  v.  MarshaUy  Justice  Stort  has  remarked,  ^  Uiat  it  is 
'<  difficult  to  perceive  the  .ground  upon  which  the  doctrine  of  Uiat 
«  case  can  be  maintained  as  a  doctrine  of  public  law,  and  that  it 
^  has  never  been  propounded  in  any  common  law  authority,  nor 
^'  ever  been^supported  by  the  opinion  of  any  foreign  jurist**  Con- 
flict of  Laws  §  344,  345.  The  soundness  of  this  principle  seems 
to  have  been  demonstrated  by  him  in  his  treatise  on  Conflict  of 

'  Laws,  on  a  review  of  the  authorities  both  English  and  American^ 
as  well  as  foreign.  We  must  regard  this  note,  not  only  as  having 
been  executed,  but  payable  in  the  province  of  Canada ;  as  mach 
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80,  as  if  a  particQlar  place  of  payuMnt  in  that  provfiicey  had  been 
designated  in  the  body  df  the  note.  •     - 

.The  regularity  of  the  prooeBdinga*  under  which  the  defendant 
obtained  his  discharge  has  opt  been  disputed ;  nor  have  the  general 
provisions  of  the  several  acts  of  the  provincial  Parliament,  been 
denied,  that  in  that  province,  the  bankrupt  is  discharged  from  all 
daims  which  were  proved,  or  proveable  under  the  commission. 
We  entertain  no  doubt,  that  if  this  defendant  had  been  prosecuted 
on  this  note  in  that  province  by  the  payee,  or  by  the  indorsees  res- 
ident there,  the  discharge  in  bankruptcy  which  is  pleaded  in  bar, 
wwdd  be  a  good  defense.  We  are  satisfied  also,  tha^'the  discharge 
is  equally  a  bar  to  the  dahn  of  this  plaintiff  on  the  note ;  and  that 
it  is  immaterial,  whether  he  Was  domiciled  in  this  state,  or  in  that 
province  at  the  time  of  the  discharge.  Whatever  will  be  a  good 
defense,  by  the  laws  of  that  province,  where  the  note  was  given 
and  payable,  will  be  a  good  defense,  wherever  and  by  whomsoever 
the  note  may  be  prosecuted.  * 

This  rule  depends  uppn  those  principka  of  comity  which  one 
nation  is  bound  to  apply  towards  the  Jaws  of  another,  when  they 
are  brought  into  question.  It  is  in  no  way  affected  by  the  provis- 
ions of  our  constitution,  or  of  any  policy  which  may  arise  from  the 
mutual  relation  existing  between  these  states.  Justice  Stobt's 
Conflict  of  Laws  §  279,840,  says,  ^  that  the  general  rule  is  equally 
"  well  settled,  that  a  defense  which  is  good  by  the  law  of  the  place 
^  where  the  contract  was  made,  or  was  to  be  performed,  is  of 
"  equal  validity  in  every  other  place,  where  the  claim  may  be  pros- 
^  ecuted,  whether  it  operates  between  eittxens  of  thai  country y  or  fte- 
^  tween  a  citizen  and  a  foreigner^  or  between  foreigners.**  In  the 
case  of  Green  v.  SarmientOy  1  Peter's  C.  G.  B.  74,  Justice  Wash- 
ington observed,  ^  that  the  law  of  the  country  where  a  contract 
^<  is  made  is  the  law  of  the  contract,  wherever  performance  is  de- 
*^  manded,  and  that  the  same  law  which  creates  the  charge  will  be 
'^  regarded,  if  it  operate  a  discharge  of  the  contract."  Ch.  Kent, 
2  Kent's  Com.  574,  has  remarked,  '<  that  the  discharge  of  a  debtor 
**  under  the  bankrupt  or  insolvent  laws  of  the  country  where  the 
**  contract  was  made,  and  in  cases  free  from  partiality  and  injustice, 
^  is  a  good  discharge  in  every  other  country  and  pleadable  in  bar." 
In  Smith  v.  Mead^  8  Conn.  258,  this  doctrine  was  recognized  and 
applied  in  an  action  cm  a  note  executed  in  Canada  and  payable  gen- 
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eraDj,  though  the  parties  weMresUents in Kew  York.  Thisp<»iit 
in  the  case  has  not  been  ^pKstioned,  wliateyer  maj  havB  boon 
done  m  a  question  arinngon  a  eoMtrnction  of  our  constitution. 
JSarruan  v.  Mwardi^  12  Yt.  6M,  ffSobyv.  J^LaUtree,  2  Haf. 
&  John.  198.  The  wthoritiet  in  Ei^gland  are  uniform  in  the 
adoption  of  the  same  rule.  It  was  so  held  bj  Lord  Maitsfikld, 
in  BaHenUne  v.  GoUxng,  and  by  Lord  Ellekbobouh,  in  PMitTy 
Y.  Broum^  5  East  124.  Li  that  case,  tiie  debt  was  contracted  in 
Maryland,  where  the  defendant  resided,  and  his  discharge  under 
the  bankrupt  law  of  this  country  passed  in  1800,  was  held  valid 
against  the  piaioitiff,  though  his  residence  was  in  England.  Tbat 
case  has  been  considered  as  having  settled  the  law  in  the  English 
courts,  and  is  a  decisive  anthoii^  in  sustaining  the  validity  of  the 
discharge  pleaded  in  bar  in  this  suit,  even  if  the  plaintiff  had  been 
the  owner  of  the  note  at  the  time  it  was  given,  and  had  his  resi- 
dence in  this  state. 

In  the  case  of  ffmrrison  y.  Sterry,  5  Cranch  289,  it  was  held, 
that  an  assignment,  under  the  bankrupt  law  of  a  foreign  country, 
cannot  of  itself  operate«8  a  legal  transfer  of  prc^erty  in  this  coun- 
try, so  as  to  preventan  attachment  of  the  same  by  the  creditors 
of  the  bankrupt  resident  here.  The  principle  of  that  case^  how- 
ever, can  have  no  effect  on  this  question,  as  that  is  a  mere  question 
of  priority,  depending  upon  the  law  of  the  place  where  the  prop- 
erty lies,  and  forms  no  part  of  the  contract,  and  in  no  way  deter- 
mines what  shall  be  a  valid  discharge  of  the  defendanf  s  lialnlit^. 

We  are  satisfied,  upon  principle  as  well  as  authority,  that  at 
conmion  law,  when  a  note  is  executed  and  payable  in  a  foreigii 
country,  and  a  regular  discharge  in  bankruptcy  has  been  obtained 
by  the  debtor  resident  there,  the  discharge  will  constitute  a  valid 
defense  to  the  note,  wherever  the  creditor  may  be  domicOed,  or 
wherever  the  note  may  be  prosecuted.  The  cases  in  this  country, 
in  which  this  subject  has  been  considered  to  any  great  extent,  have 
arisen  under  the  insolvent  laws  of  the  different  states.  Under 
those  laws,  the  question  has  arisen,  to  what  extent  such  discharges 
are  valid  against  creditors  who  were  citizens  of  other  states,  and 
who,  by  no  act  of  their  own,  have  waived  their  extra-tenitcarial 
immunity,  and  submitted  themselves  or  their  claim  to  the  laws  of 
that  state.  Since  the  cases  of  SturgeB  v.  Chrowningshiddj  4  Wheat 
122  $  McMiUen  v.  McNidj  4  Wheat  209,  and  Ogden  v.  Smmders, 
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12  Wheat.  858,  the  nde  has  been  {enoraOj  adopted,  that  a  £»• 
charge  under  the  insolTeDi  la^ra  of  a  slate  where  the  contract  was 
made,  will  not  he  considered  a  talid  discharge  of  a  deht,  if  the 
creditor  was  a  rendent  of  another  state.  Such  laws  are  considered 
as  imparing  the  obligation  of  eeotracts,  when  tiiej  affect  contracts  ' 
made  out  of  the  state,  or  a  citizen  not  a  resident  of  the  state  where 
the  discharge  is  granted.  Justice  Stobt,  Conflict  of  Laws  §  841^ 
observed,  *^  that  those  cases  haye  arisen  under  the  peculiar  struc- 
*^  tare  of  the  constitution  of  the  United  States,  prohibiting  the  states 
^  from  passing  laws  impairing  the  obligation  of  contracts.  But  in 
"  relation  to  the  doctrine  of  all  those  cases,  he  mifl^  it  is  wholly 
^  inapplicable  to  contracts  and  discharges  in  foreign  countrie8,whidi 
^  must,  therefore,  be  decided  upon  general  principles  of  intemar 
^  tional  law."  This  difference  between  the  two  cases  is  apparent ; 
for  the  legality  of  those  acts  of  the  provincial  Parliament,  and  their 
universality  is  not  affected  or  Hmited  by  that,  or  any  other  provis- 
ion of  our  constitution.  Their  binding  and  universal  obBgadon 
rests  upon  those  principles  of  comity,  which  convenience  and  com- 
mercial rektions  have  introduced  and  established.  Upon  those 
principles,  we  think,  the  discharge,  granted  in  the  country  where 
the  note  was  executed  and  payable,  is  a  valid  defense  in  this  suit. 
We  are  satisfied  also,  that  the  result  would  be  the  same,  if  we 
were  to  apply  to  this  case  the  rule  ad<^ted  in  this  country,  in  re- 
lation to  discharges  under  state  insolvent  laws.  In  the  case  of 
Braifnardr.  MarghaU,  8  Pick.  174,  the  insolvent's  discharge  was 
held  inoperative,  on  the  ground  that  the  note  wm  indorsed  to  the 
plmniiff',  a  citizen  of  MassachusettSy  before  the  defendoTtfs  applicar 
tion  woM  made  for  his  discharge -under  the  insolvent  law  of  New 
York*  The  plaintiff's  right  as  a  creditor,  in  that  case,  was  per- 
fected before  the  appKcaiion  was  made  for  the  debtor's  discharge. 
Pabker,  Ch.  J.,  observed,  ^thaJt  at  the  time  of  the  defendanfs  cp- 
^plicaHonfor  a  discharge^  his  creditor  was  a  Massachusetts  man, 
^  and  according  to  the  case  of  Baker  v.  Wheaiony  6  Mass.  509,  the 
^  certificate  would  be  no  bar  to  the  action."  He  further  observed, 
"  that  a  note  made  in  New  York,  and  indorsed  to  a  citizen  of  Mas- 
sachusetts, before  an  apipLieaJtionfor  the  benefit  of  the  insolvent  law, 
ought  not  to  be  dischaiged  under  the  process  provided  by  that 
law."  It  is  apparent,  from  the  language  of  the  court,  that  the  dis- 
charge would  have  been  operative,  if  the  indorsement  had  been 
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made  after  the  debtor's  apj^cation  for  his  discharge  under  diat 
law»  That  principle  will  subject  this  note  to  the  discharge  plead- 
ed in  bar  in  this  case.  The  note  now  prosecuted  was  indorsed  to 
the  plaintiff  by  Messrs.  Pierce  £c  Son,  long  after  the  prooeedin§p 
in  bankruptcy  had  been  comYnenced,  and  long  after  the  note 
had  been  presented  and  allowed  under  those  proceedings.  The 
presentation  and  allowance  of  this  note  under  those  proceedings, 
placed  the  claim  within  the  jurisdiction  and  subject  to  the  actioQ 
of  the  court  in  that  province ;  and  it  is  not  competent  for  a  party 
to  defeat  the  operation  of  those  laws,  by  a  subsequent  indorsement 
of  the  note  to  a  citizen  of  another  country.  The  discharge  would 
clearly  be  a  defense  to  a  suit  brought  by  Fierce  &  Son,  on  the 
note ;  equally  so  is  it,  to  a  suit  brought  by  this  plaintiff.  The  plain- 
tiff, as  indorsee,  took  the  note,  subject  to  every  defense  eyisting 
against  his  immediate  indorsers.  Whether,  therefore,  we  apply 
the  rule  applicable  to  a  foreign  discharge  in  bankruptcy ;  or  the 
rule  applicable  to  a  discharge  under  state  insolvent  laws,  the  dis- 
charge pleaded  in  bar  is  equally  a  defense  to  this  suit 

Objections,  however,  have  been  taken  on  this  demurrer  to  the 
sufficiency  of  the  pleas  in  bar,  and  it  is  insisted  that  they  are  de- 
fective in  not  properly  setting  forth  the  different  acts  of  the  provm- 
cial  Parliament  under  which  the  defendant  obtained  his  dis- 
charge. These  objections,  we  think,  are  well  taken.  The  laws  of 
that  province  are  foreign  laws,  and  must  be  stated  and  proved  as 
fiusts.  They  must  be  specially  set  forth  in  the  plea,  that  the  conit 
may  judge,  whether  the  statutes,  and  the  proceedings  under  th^n, 
justify  the  discharge.  In  this  respect  the  pleas  are  defective  on 
this  demurrer.  The  case  of  HemptUad  v.  Reed^  6  Conn.  486,  is 
decisive  on  this  question.  The  replication  being  a  sufficient  answer 
to  the  pleas,  the  judgment  of  the  County  Court  must  be  reversed. 

On  motion,  leave  to  amend  was  granted,  on  the  usual  terms. 
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[  DSCIDBD  IN  CHXnnDDBB  COVKTY,  DbCKHJIBB  TxBM,  1868.J 

Covenant  of  Warrcmliyy  Breach  of. 

In  an  action  of  coTenant,  npon  the  covenants  of  wairanty,  in  a  deed,  if  the. cot- 
enantee  have  bought  in  an  elder  and  better  title,  and  which  was  asserted 
against  him,  this  ia  equivalent  to  an  eviction,  and  is  a  breach  of  the  cov- 
enant. 

Bat  in  such  case  the  covenantee  assomes  the  risk  of  proving  the  title  so  bought 
In,  to  have  been  elder  and  better  than  the  title  derived  from  his  grantor. 

To  avoid  this  hazard,  he  must  have  given  notice  to  his  covenantor  to  defend 
against  such  title,  and  waited  to  be  actually  evicted,  by  judgment  of  the  prop- 
er tribunal. 

In  such  case,  the  covenantee  is  entitled  to  recover  the  amount  necessarily  paid,  to 
buy  the  outstanding  title,  with  necessary  costs  and  expenses. 

Assumpsit  on  certain  promissory  notes. 

The  defendant  among  other  things,  pleaded  an  offset  founded 
on  the  breaches  of  covenant^  in  a  certam  deed  from  the  plain- 
tiffs to  the  defendant 

The  case  was  referred  under  a  rule  of  court  to  a  referee.  The 
question  raised  and  decided  in  this  case,  sufficientlj  appears,  with- 
out anj  further  statement  of  the  &cts,  from  the  opinion  of  the 
court 

H.  Leavemoorih  for  plaintiffs. 

O*  Adams  for  defendant 

The  opinion  of  the  court  was  delivered  b j 

Bedfibld,  Ch.  J.  The  question  involyed  in  this  case  is, 
whether  an  outstanding  title,  at  the  time  of  entering  into  a  cov- 
enant of  warrant  J,  which  is  elder  and  better  than  that  of  the  cov- 
enantor, and  which  is  asserted  bj  bringing  a  suit  against  the  cov- 
enantee, in  possession  of  the  land,  and  which  he  is  compelled  to 
buj  in,  to  prevrat  being  dispossessed  of  the  land,  amounts,  in 
law,  to  a  breach  of  the  covenant    According  to  the  old  common 
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lawy  after  covenants  of  warrantj  came  in  nse,  instead  of  the  more 
ancient  feudal  remedj,  by  warrantia  eharUt  an  actual  eviction 
was  necessary  to  be  shown,  in  order  to  a  recovery  upon  these  cov- 
enants. But  that  rule  is  very  considerably  relaxed  in  England, 
as  will  appear  by  the  cases  referred  to  in  the  argument  of  the 
cases  of  Broum  v.  Tcsyhr,  18  Vt  681.  Thayer  v.  Shay,  18  Eng. 
Com.  Law  441.  Hackett  v.  Ghver,  7  Petersd.  157-236.  Smith 
V.  Comptoriy  23  Com.  Law  B.  106. 

In  the  United  States  the  rule  has  been  still  fiuther  relaxed. 
As  this  covenant  is  chiefly  a  covenant  for  title,  but  also  for  quiet 
eigoyment,  it  has  been  held,  in  this  state,  that  if  the  covenantee 
finds  some  one  in  possession  of  the  land,  he  may  bring  suit,  and 
if  he  fail  to  recover,  this  is  prima  facte  a  breach  of  the  covenant, 
without  notice  to  his  warrantor  to  defend  the  title,  and  oondii- 
sive  with  such  notice.  Bratvn  v.  Taylary  and  cases  there  cited. 
This  is  held  equivalent  to  an  eviction. 

And  in  the  case  of  WilHams  v.  Wetherhee,  1  Aik.  283,  it  was 
held,  that  a  final  recoveiy  against  the  covenantee,  in  possession 
was  a  sufficient  breach  of  the  covenant  of  warranty,  and  that  an 
actual  ouster  by  writ  of  possession,  was  immateriaL 

We  have  now  the  case  of  a  suit  brought  by  one  having  an  d* 
der  and  better  title,  and  before  final  judgment  the  covenantee,  to 
prevent  being  dispossessed  of  the  land,  purchases  in  the  title  at  a 
fair  rate.  This,  no  doubt,  in  jnstioe  and  moral  equity,  is  the  same 
lihing  as  eviction.  As  the  covenant  is  intended  to  bind  the  cove- 
nantor, to  defend  not  only  the  title  but  the  possession,  and  the  ride 
of  damages  adopted  in  this  state,  is  also  intended  to  indemnify  the 
purchaser  for  the  loss  of  both,  it  is  highly  just  and  proper  that  he 
should  recover  such  indemnity,  under  the  covenants  of  warraniy. 
If  the  covenantee  never  takes  possession,  or  if,  having  taken  poe- 
session  the  outstanding  title  is  not  asserted  against  him,  he  may 
have  full  indenmity,  by  action  upon  the  covenants  gf  seisin.  But 
when  he  is  in  possesion  of  the  land,  and  the  suit  is  brought,  or 
the  title  asserted,  in  any  way,  perhaps,  whereby  it  becomes  im- 
possible for  the  covenantee  longer  to  maintain  his  possession,  it  is 
the  same  thing  whether  he  yields  without  suit  or  after  judgment, 
to  a  writ  of  seizin  and  possession,  or  buys  in  the  outstanding 
title  at  a  fiur  rate.  Of  course,  if  he  yields  to  a  claim  of  title, 
without  suit,  or  without  judgment,  on  notice  to  the  covenantor  to 


SEPTEMBEK  TEBM,  1854.  709 

TmstMetaL  «.  Ooodridu 

defend  kis  title,  he  assiimeB  the  harden  of  showing  the  tide,  ta 
which  he  3rields,  good,  and  so  also  if  he  purchases  in  the  outstand- 
ing title ;  and  in  either  case,  he  must  rehut  all  possible  implication 
of  coliusion.  But  this  is  niatter  of  evidenee,  and  when  establislb^ 
ed  it  should,  and  as  we  regard  the  recent  decisions,  does  consti- 
tute a  breach  of  the  covenants  of  warrant,  and  entitles  the  par^ 
to  recover  the  amount  paid  to  obtain  the  latter,  and  all  expenses 
necessary  in  the  premises,  which  must  extend  to  thi^  costs  of  the 
suit,  while  pending,  and  counsel  fees.  PitUn  v.  Zeavittf  18 
Vt  879. 

A  summary  of  the  cases  upon  this  point  will  be  found  in  Eawle 
on  Ck>venant8  234,  286,  287,  288,  289,  et  seq. 

The  author  assumes  that  the  American  law  is  fully  settled  to 
this  extent.  The  cases  in  which  the  law  is  so  decided,  or  so 
declared,  are  as  follows :  €fk^  v.  CoUej  1  Dev.  Sc  Bat.  Gh. 
B.  177.  Sprague  v.  Baker,  17  Mass.  590.  In  this  case  the  out- 
standing title  was  in  fact  a  mere  incombrance,  and  should  have 
been  so  regarded,  probably ;  but  the  court  held  it  a  breach  of  the 
covenant  of  warranty,  as  a  perfect  title,  would  hav«  been,  if  aa- 
serted  and  bought  in  by  the  covenantee,  to  save  being  dispos- 
sessed under  it  Paiton  v.  MeFairUme,  8  Penn.  425.  DicUn* 
$an  V.  VifrhMs,  7  Watts  &  Serg.  409.  ZommsY.  Bedel,  11  N.  H. 
74    Braum  v.  Bickenan,  12  Penn.  872. 

The  conclusion  of  the  author,  which  seems  to  be  fully  justified 
by  the  cases,  is,  ^  That  the  weight  of  authority  is  in  favor  of  the 
position,  that  the  purchase  by  the  covenantee,  of  an  outstanding 
paramount  title,  when  that  title  is  actoalfy  asserted,  will  constitute 
such  an  eviction,  as  will  entitle  him  to  damages  upon  his  eov^Eiants, 
for  quiet  enjoyment,  or  of  warranty,  measured  by  the  amount  he 
has  thus  paid,"  and  necessary  expenses  of  course,  according  to 
the  decisions  in  this  state,  and  at  common  law.  This  rule,  as  ap- 
plied to  one  who  has  entered  into  possession,  under  his  deed,  is  no 
doubt  the  true  rule,  and  I  have  no  doubt  is  fully  sustained  by  the 
latest  and  best  English  decisions,  upon  this  subject 

Judgment  reversed,  and  judgment  for  plaintiffs,  deducting  the 
larger  sum  found  by  the  referee,  and  the  costs  paid  in  the  other 
suit  to  both  parties,  and  interest,  which  were  expenses  necessarily 
incurred  by  defendant  in  acquiring  the  title. 
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Walkbb,  Shith  &  Ck>.  v.  Cablob  Baxter  and  Chakplizt 
Fletchbb* 

Appeal  from  probate  oouri.    Mortgagor  4*  Mortgagee.    Merger. 

The  aDoiraiioe  of  demands  secnied^by  mortgage,  as  daims  against  the  estate  of 
the  mortgagor,  wlU  have  no  effect  to  defeat  or  impair  that  security,  or  prevent 
their  being  taivm  Into  account,  in  the  allowance  of  such  dividends  against  the 
estate,  as  may  be  ordered  by  the  probate  court;  for  until  the  claims  are  fully 
paid  by  the  mortgagor,  or  some  person  having  his  interest,  they  stand  in  the 
same  situation,  as  other  claims  allowed  against  the  estate,  for  which  no  aeeurity 
by  mortgage  was  ever  obtained. 

Nor  wUl  the  purchase  of  the  equity  of  redemption,  by  the  mortgagee,  at  a  publSe 
sale  by  the  administnitor  of  the  estate  of  the  mortgagor,  merge  the  different  es- 
tates of  the  mortgagor  and  mortgagee  so  as  to  operate  as  payment  or  satis&ctiaa 
of  the  debts  for  which  the  mortgage  was  given,  and  this  rule  will  obtain  both 
at  law  and  in  equity. 

Appeal  from  a  decree  of  the  probate  oourt,  for  the  district  of 
Chittenden,  for  the  payment  to  the  defendants  of  a  dividend  upon 
the  estate  of  Geo.  E.  Harrington. 

Plea  the  general  issue,  and  trial  hj  the  coini^  at  the  March 
Term,  1852,  Pibrpoint,  presiding  Judge. 

On  the  trial,  the  plaintifis  introduced  in  evidoice  acopj  of  rec- 
ord from  the  probate  court  of  the  report  by  the  commissioners 
on  claims  of  said  estate,  showing  an  aUowanoe  against  the  estate 
to  the  plaindlls  of  $181,76;  one  to  Baxter,  of  $3,216,17,  en 
three  notes  secured  by  mortgage,  which  said  mortgage,  Baxter, 
at  the  time  of  said  allowance,  declared  to  the  commissioners  his 
intenticm  not  to  waive  by  reason  of  recovering  said  allowance,  as 
appeared  by  said  report ;  also  an  allowance  to  Fletcher,  of  $3,101,- 
34,  on  a  note. 

The  plaintiffs  also  offered  a  copy  of  a  deed  of  mortgage  from 
said  Harrington  to  said  Fletcher,  of  certain  lots  in  Burlington, 
dated  July  7, 1849,  to  secure  the  note  on  which  said  allowance 
was  made  to  said  Fletcher ;  also  a  copy  of  a  deed  of  assignment, 
dated  July  11, 1850,  of  said  land  and  last  menticmed  note  firam 
said  Fletcher  to  said  Baxter;  also  a  copy  of  a  deed  of  mortgage 
from  said  Harringtcm  to  William  C.  Harrington,  of  the  same  land 
and  other  lands  in  said  Burlington,  to  secure  said  three  notes,  on 
which  said  allowance  was  made  to  said  Baxter,  said  deed  bearing 
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date  Not.  21,  1848 ;  also  a  copy  of  a  deed  of  assignment,  dated 
Deeember  4,  1848,  from  said  William  C.  Harrington  to  said  Bax- 
ter, of  the  lands  and  notes  embraced  in  said  mortgage  deed ;  also 
a  copj  of  a  deed  of  qoit-daim  from  Joseph  D.  Allen,  as  adminis- 
trator of  said  Geo.  E.  Harrington  to  said  Baxter,  dated  August  1, 
1850,  conveying  to  said  Baxter,  for  the  consideration  of  two  hun- 
dred and  fifty  dollars,  all  the  interest  and  estate  whidi  was  in  said 
Geo.  E.  Harrington,  at  his  decease,  in  said  lands  |  also  a  copy  of 
the  Ucense  from  the  said  probate  court  to  said  Allen,  to  sell  said 
lands ;  also  a  copy  from  the  probate  court  of  the  license  to  sell, 
and  of  the  warrant  to  the  said  commissioners. 

The  defendants  were  also  required  on  trial,  to  produce  the  orig- 
inal deeds,  and  notes  for  which  the  said  mortgages  were  given  un- 
der notice  to  produce  the  same  on  trial ;  they  admitted  the  service 
of  said  notice,  and  waived  all  objections  to  the  introduction  of  said 
copies. 

It  appeared  in  evidence  on  the  part  o£  the  defendants,  that  after 
the  grant  of  said  license  to  sell,  the  administrator  advertised  the 
property  mentioned  in  his  said  deed  to  said  Baxter,  and  some  other 
real  estate  belonging  to  said  estate,  to  be  sold  at  public  auction  in 
said  Burlington,  July  10,  1850 ;  that  on  the  day  last  mentioned, 
and  at  the  place  advertised  for  said  sale,  and  before  the  sale  to 
Baxter,  the  administrator  represented  to  those  present,  that  there 
were  upon  the  property  advertised  for  sale,  the  mortgages  herein 
before  described,  and  the  amount  due  upon  the  same.  That  the 
notes  secured  by  the  said  mortgages,  so  assigned  to  said  Baxter, 
had  been  allowed  against  the  estate,  by  the  commissioners  appoint- 
ed for  the  adjustment  of  claims  against  it 

That  in  his,  the  administrator's  opinion,  fifty  per  cent  would  bp 
paid  upon  the  said  allowance  to  said  Baxter  and  Fletcher,  by  div- 
idends from  the  other  assets  of  the  estate,  thus  relieving  said  land 
to  that  extent  That  he,  the  administrator,  guaranteed  nothing 
except  the  correctness  of  his  proceedings,  as  administrator  of  said 
estate. 

It  also  appeared,  from  the  defendants'  evidence,  that  said  Baxter 
purchased  relying  upon  said  representations. 

Upon  the  foregoing  facts  the  county  court  rendered  judgment| 
affirming  the  decree  of  the  probate  court 

Exceptions  by  plaintiffs. 
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W.  W.  Peck  for  plaiatiA. 

(1.)  The  purchase  of  the  equity  of  redemption  by  Baxlerj 
worked  an  extinguishment  of  the  mortgages,  and  a  partial  or  en* 
tire  satisfaction  of  the  mortgage  debts ;  and  the  decree  of  the  pro* 
bate  court  was  erroneous  in  ordering  distribution  of  the  dividend 
upon  the  entire  debts,  as  allowed ;  and  not  their  residue  after  de- 
dncting  the  p^^yment  received  from  the  land,  if  &ere  was  a  resi- 
due. « 

(a.)  An  extinguishment^  transpires  when  a  collateral  right  or  in- 
terest, and  the  estate  out  of  which  it  arises,  meet  in  a  person  in 
the  same  right  without  an  intervening  interest.  If  the  oollateral 
light,  or  interest  arises  by  separating  the  legal  and  equitable  titles, 
the  meeting  produces  a  reunion  or  restoration ;  the  equitable  being 
extinguished  in  the  legal  title,  as  one  cannot  be  a  trustee  tohimsel£ 
3  GreenL  Cruise  551—57,  586;  2  Mason  581,  Dexter  v.  Harrie. 

At  law  the  rule  of  extinguishment  is  uniform.  In  equity  it  ad- 
mits of  two  exceptions ;  the  one,  where  the  purposes  of  justice, 
that  is,  the  rights  of  the  party  require  that  the  separation  shoold 
continue ;  the  other,  where  it  is  indifferent  to  Iiis  rights,  but  is  hia 
intention  that  the  separation  should  continue ;  that  is  manifested  at 
the  time  of  the  meeting,  and  is  a  just  intention,  that  it  can  be  ao- 
oomplished  without  prejudice  to  the  rights  of  third  persons. 

(b.)  In  the  case  of  a  mortgage,  the  effect  of  an  extinguishment 
produced  by  the  mortgagee  buying  in  the  equity  of  redemption 
must  be  a  partial  or  entire  satisfaction.  The  pledge  has  ceased  to 
exist,  and  has  vested  absolutely  in  the  pledgee.  Unless  satisfac- 
tion shall  be  deemed  to  be  the  result,  and  the  obligation  pro  temio 
discharged,  the  creditor  would  be  entitled  to  double  payment  to  the 
extent  of  the  value  of  the  property.  On  the  conlxaiy,  if  the  mort- 
gagee pays  the  debt,  the  mortgagee  must  restore  the  property  and 
whatever  he  has  realized  from  it.  All  this  is  upon  the  principle 
that  in  any  event  he  must  account  for  the  security.  18  Yesey  38S, 
FinieiY.Mofati  3  Gre&oL  2^0^  Freeman  y.  Paul;  24  Maine  332, 
CampheU  v.  Knight;  18  Conn.  131,  Bassett  v.  Mason;  3  Johns. 
Ch.  53  Gardner  v.  Aster  ;  6  Ibid.  393,  Starr  v.  BlUs  ;  Ibid.  417, 
James  v.  Johnson  S^  Moreg;  2  GreenL  Cruise,  555--57,  586,  and 
DOtet ;  4  Kent's  Com.  102-^. 

The  present  case  is  within  the  principle.  The  legal  and  equit- 
able estcUes  met  in  Baxter.    His  rights  did  not  require  that  the 
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mortgages  should  be  kept  alive,  for  there  was  no  outstanding  title 
against  which  he  needed  protection ;  and  he  evinced  no  intention 
to  the  contrary.  To  prevent  an  extinguishment  would,  upon  the 
above  grounds,  have  worked  a  fraud  upon  the  other  creditors,  the 
mortgagor  being  dead  and  insolvent  The  case  is  analogous  to 
that  of  bankruptcy,  where  the  creditors  daim  against  the  common 
fund,  and  one  or  more  of  them  have  specific  securities  besides. 
Hence  the  law  of  marshalment  directly  applies.  Baxter  would 
therefore  be  deemed  prima  facie  to  have  been  paid  in  full ;  and  if 
he  claimed  to  come  in  under  the  dividend  with  a  residue,  he  should 
have  shown  that  the  security  was  inadequate. 

(2.)  The  case  stands  upon  the  principle,  which  governs  where 
the  mortgagee  obtains  an  absolute  title  by  foreclosure.  That  is  a 
union  of  the  two  estates  in  himself;  of  an  application  of  the  secu- 
rity upon  the  debt  If  he  still  claims  to  resort  to  the  debtor,  he 
most  show  that  the  security  was  inadequate.  A  purchase  of  the 
equity  by  the  mortgagee  of  the  mortgagor,  does  not  differ  in  its 
result  This  is  an  amicable,  the  other  a  compulsory  application 
of  the  security. 

(8.)  But  the  purchase  was  conclusive  evidence  of  a  payment 
infnlL 

The  equity  of  redemption  is  of  real  value,  only  when  there  is  a 
surplus  in  the  value  of  the  property  over  the  amount  of  the  in- 
cumbrance. Baxter  by  paying  the  $250,  for  the  equity  admitted 
that  there  was  such  a  surplus,  and  that  he  obtained  by  his  purchase 
the  amount  of  the  mortgage  debts,  and  something  beside ;  and  is 
estopped  from  denying  the  fact  2  Conn.  161,  Baldwin  v.  Norton 
etoL  7  Watts  ^7 5^  Pierce  v.  Potter.  2  Johns.  Ch.  125,  Tice 
V.  Annie,    7  Paige  248,  Cox  v.  Wheeler* 

Smattet/  ^  White  for  defendants. 

It  has  been  often  decided  as  a  dear  and  well  settled  rule  of  law, 
that  where  the  mortgagor  has  by  deed  conveyed  his  equity  of  re- 
demption to  the  mortgagee,  in  satisfaction  of  the  debt  secured  in 
the  condition  of  the  mortgage,  the  mortgage  becomes  an  absolute 
title,  and  is  not  merged  in  the  equity  of  redemption,  if  such  mer- 
ger would  operate  to  the  injury  of  the  mortgagee.  Marghal  v. 
Woody  5  Yt  250.  Putnam  v.  Eussellj  17  Yt  54  Slocum  v.  Cat- 
XXVI  46 
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Itn,  22  Vt  187.  Myers  v.  Brainard,  I  D.  Chip.  448.  Lock- 
wood  Y.  Siurdevantj  6  Conn.  373.  Baldwin  v.  NortoHj  2  Ccmn. 
161. 

The  general  rule  is  that  the  union  of  estates  will  create  a  mer- 
ger, unless  there  be  some  beneficial  purpose  or  some  interest  to 
prevent  it.  I^arr  v.  ElUiy  6  Johns.  Ch.  R.  393.  Gardner  v.  Am- 
ter,  3  Johns.  Ch.  53.  James  v.  Morey,  2  Cow.  246.  Forbes  ▼. 
Mafatt,  18  Ves.  384. 

If  the  incumbrance  is  greater  than  the  land  mortgaged,  the 
mortgagee  is  entitled  to  his  dividend.  If  the  incumbrance  «tin 
remains  of  greater  value  than  the  land  mortgaged,  the  equity  of 
redemption  is  of  no  value.  If  otherwise,  the  equity  of  redemptiao 
can  be  sold.    Duncan  v.  Fish,  Admr.y  1  Aik.  231. 

The  claims  were  properly  allowed  by  the  commissioners  as  a 
debt  against  the  estate,  and  the  purchase  of  the  equity  of  redemp- 
tion by  Baxter,  in  manner  and  form  as  set  forth  did  not  pay  and 
extinguish  his  debt  against  the  estate,  so  as  to  preclude  him  from 
a  dividend.     Findley  v.  JHbsmer,  2  Conn.  350. 

The  opinion  of  the  court  was  delivered  by 

IsHAM,  J.  We  are  satisfied,  upon  an  investigation  of  this  case, 
that  the  decree  of  the  probate  court  must  be  affirmed.  The  pur- 
chase by  Mr.  Baxter,  of  the  Fletcher  mortgage,  vested  in  him  the 
interest  of  Mr.  Fletcher,  with  that  of  his  own,  as  mortgagee  of  the 
premises.  The  allowance  of  the  demands  secured  by  mortgage, 
a3  claims  against  the  estate  of  the  mortgagor,  will  have  no  effect 
to  defeat  or  impair  that  security,  or  prevent  their  being  taken  in- 
to account,  in  the  allowance  of  such  dividends  against  the  estate, 
as  may  be  ordered  by  the  probate  court.  Until  the  claims  are 
fully  paid  and  satisfied  by  the  mortgagor,  or  some  person  having 
his  interest,  they  stand  in  the  same  situation,  as  other  claims  al- 
lowed against  the  estate,  for  which  no  security  by  mortgage  was 
ever  obtained. 

There  is  no  propriety  in  saying  that  the  claim  due  and  allowed 
to  Mr.  Baxter,  or  that  which  was  allowed  to  Mr.  Fletcher,  and 
now  owned  by  Mr.  Baxter,  was  paid  or  satisfied,  in  the  parchaae 
by  him,  of  the  equity  of  redemption  at  the  public  sale  by  the  ad- 
ministrator, under  the  license  and  order  of  the  probate  court.  It 
is  unquestionably  true,  that  the  union  of  the  two  estates  efiected 
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bj  tbat  purchase,  vested  in  Mr.  Baxter  an  absolute  title  and  estate 
to  the  premises.  But  it  has  too  often  been  decided  in  this  state, 
to  be  now  questioned,  that  such  a  purchase  will  not  be  considered 
a  merger  of  the  different  estates  of  the  mortgagor  and  mortgagee, 
so  as  to  operate  as  payment  or  satisfaction  of  the  debts  for  which 
the  mortgages  were  given,  when  it  will  operate  inequitably,  or  to 
the  injury  of  the  mortgagee.  At  law,  the  rule  in  relation  to  the 
merger  of  estates  is  somewhat  more  strict,  than  that  which  pre- 
vails in  equity ;  but  whether  the  matter  arises  at  law  or  in  equity, 
the  estates  of  the  mortgagor  and  mortgagee,  when  united,  will  not 
be  considered  or  treated  as  merged,  so  as  to  operate  as  payment 
or  extinguishment  of  the  debt,  unless  such  was  the  evident  inten- 
tion of  the  parties ;  nor  will  that  result  follow,  if  there  exists  some 
beneficial  interest  on  the  part  of  the  mortgagee,  that  requires  to 
be  protected,  and  where  it  is  for  his  benefit  to  keep  the  legal  and 
equitable  interests  separate  and  distinct.  This  rule  exists  where 
the  equity  of  redemption  is  released  by  the  mortgagor  himself  dur- 
ing his  life,  and  it  applies  with  greater  force,  when  that  interest  is 
obtained  by  the  mortgagee,  at  a  public  sale  by  the  administrator, 
for  the  benefit  of  all  the  creditors  of  the  estate.  Myers  v.  Brown- 
ell,  1  D.  Chip.  548.  Marshal  v.  Wood,  5  Vt.  250.  Shcum  v. 
Cailxfi,  22  Vt,  137.  Baldwin  v.  Norton,  2  Conn.  161.  Lochwood 
V.  Sturdevant,  6  Conn.  890.  4  Kent's.  Com.  105.  In  the  case  of 
Forbes  v.  Moffat,  18  Ves.  384,  the  rule  was  recognized,  that  the 
whole  question  rests  upon  an  expressed  or  presumed  intention  of 
the  parties ;  and  that  the  debt  will  be  treated  as  paid  and  satisfied 
when  it  is  evident  that  the  release  of  the  equity  of  redemption  to 
the  mortgagee  was  made  with  a  view  to  satisfy  the  debt ;  other- 
wise, it  will  have  no  such  effect  The  master  of  the  rolls,  in  that 
case  observed,  ^  that  it  is  very  clear,  that  a  person  becoming  en- 
^  titled  to  an  estate  subject  to  a  charge  for  hid  own  benefit,  may  if 
^  he  chooses,  at  once,  take  the  estate  and  keep  up  the  charge,  and 
^  upon  looking  into  all  the  cases,  in  which  charges  have  been  held 
^  to  merge,  I  find  nothing  which  shows  that  it  was  not  perfectly  in- 
«  different  to  the  party  in  whom  the  interests  were  united,  whether 
"  the  charge  should,  or  should  not  subsist."  In  cases  where  there 
is  no  interest  on  the  part  of  the  mortgagee  to  keep  the  two  estates 
separate  and  distuict,  a  merger  is  effected  by  a  union  of  the  es- 
tates, the  less  estate  sinks  into  the  greater,  and  the  debt  will  be 
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treated  as  paid  and  satisfied,  particularly  if  the  value  of  the  nunrt- 
gaged  premises  is  equal  to  the  amount  of  the  debt.  If  the  equity 
of  redemption  in  this  case  had  been  purchased  by  some  other  per- 
son, no  one  would  question  the  right  of  Mr.  Baxter,  to  receive 
these  dividends,  and  then  proceed,  by  a  foreclosure  of  the  mort- 
gage, to  obtain  payment  for  the  balance  of  his  debt ;  for,  in  equity, 
and  at  law,  he  is  entitled  to  both.  By  that  procedure,  he  would 
obtain  just  what  he  now  obtains  by  an  affirmance  of  the  decree  of 
the  probate  court 

It  is  not  to  be  presumed  that  Mr.  Baxter,  in  purchasing  the 
equity  of  redemption,  was  so  regardless  of  his  interest,  as  to  pay 
therefor  the  estimated  value  of  that  equity,  for  the  benefit  of  the 
estate,  and  thereby  throw  away  his  right  to  these  dividends.  That 
oould  not  have  been  his  intention,  or  the  understanding  of  any  one 
interested  in  that  estate. 

The  case  is  free  from  any  difficulty  as  to  the  real  intention  of 
the  parties,  and  shows  conclusively,  that  the  estate  was  public^ 
offered  for  sale,  subject  to  the  application  of  this  dividend  on  the 
claim  of  Mr.  Baxter,  which  was  secured  by  those  mortgages;  and 
that  it  was  upon  this  basis  the  value  of  the  equity  of  redemption 
was  estimated  at  the  sale.  It  is  expressly  stated,  that  at  the  time 
of  the  sale,  the  administrator  gave  public  infonnation,  of  the  exis- 
tence of  these  mortgages,  and  that  Mr.  Baxter  was  the  assignee 
of  the  Fletcher  mortgage,  and  that  in  his  opinion  fifty  per  cent 
would  be  paid  on  all  the  claims  allowed,  including  the  claims  al- 
lowed to  Messrs.  Baxter  and  Fletcher,  and  that  Mr.  Baxter  pui^ 
chased  that  interest  relying  upon  the  representation  that  the  div- 
idends were  to  be  paid  to  him.  In  affirming  the  decree  of  the 
probate  court,  we  are  manifestly  carrying  into  effect  the  intention 
of  the  parties,  and  the  equity  of  the  case. 

The  judgment  of  the  County  Court  must  be  affirmed,  and  the 
case  certified  to  the  probate  court 
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Bailey  B.  Nelson  v.  The  Vermont  &  Canada  Railroad 

Co. 

Bailroad  Companies.    Legislative  Enactments. 

The  legislature  may,  by  general  laws,  impose  npon  railroads  new  conditions,  not 
contained  in  their  charter,  which  are  condncive  to  public  interests. 

The  company  owning  a  railroad  will  be  liable  for  the  acts  of  their  lessees  who  run 
the  road. 

Trespass  on  fhe  case,  for  ranning  upon  and  killing  plaintiff's 
cow,  alleged  to  have  happened  by  the  neglect  and  reftisal  of  the 
defendants  to*  erect  a  fence  npon  the  side  of  their  road,  as  bj  their 
act  of  incorporation  they  were  bonnd  to  do,  and  to  build  upon  the 
land  of  said  plaintiff  sufficient  cattle-guards. 

Plea,  not  gnUty,  and  trial  by  jury. 

The  fkcts,  pertaining  to  the  questions  passed  upon  and  decided, 
sufficiently  appear  in  the  opinion  of  the  court 

B.  Si  SmaBey  for  defendants. 

I.  The  act  of  1845,  incorporating  the  Vermont  &  Canada 
Railroad  Company,  was  a  contract  between  the  state  and  the  cor- 
poratiom 

(1.)  This  company  is  a  private  corporation  as  contra-distinguish- 
ed from  public  corporations,  and  therefore,  any  act  of  the  legisla- 
ture altering  or  abridging  any  of  the  rights,  or  powers  conferred 
by  their  act  of  incorporation  is  a  violation  of  the  constitution  of 
the  United  States. 

(2.)  The  act  of  1849,  requiring  the  company  to  put  in  cattle- 
guards  on  road-crossings  impairs  the  rights  given  to  the  corpora- 
tion by  their  charter.  J£  so,  it  is  a  violation  of  the  constitution  of 
the  United  States,  and  void  on  the  ground  of  impairing  the  obli- 
gaUon  of  contracts.  If  the  act  of  1849,  in  relation  to  cattle-guards, 
is  void,  the  company  were  not  bound  to  put  them  in,  and  the  charge 
of  the  court  on  this  point  was  incorrect 

n.  The  Vermont  Sc  Canada  Railroad  Co.,  had  transferred  all 
their  right  to  use  the  road  to  the  Vermont  Central  Railroad  Co., 
and  the  Vermorik  Central  Railroad  Co.  had  taken  possession 
and  were  in  the  exclusive  use  and  possession  of  the  road  at  the 
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time  the  injurj  complained  of  occanred,  and  had  assumed  the  re- 
sponsibility of  making  and  finishing  the  road  and  fences. 

If  the  injury  occurred  in  consequence  of  running  the  cars  with- 
out sufficient  cattle-guards  or  fences,  the  Vermont  Central  Bail- 
road  Company  alone  were  responsible  therefor^  and  not  the  Ver- 
mont &  Canada  Railroad  Company. 

Stevens  S^  Edeon  for  plaintiff. 

In  this  case,  the  plaintiff  insists  that  the  defendants  by  their 
charter  were  bound  to  make  and  maintain  the  fences  on  each  side 
of  their  road  where  necessary ;  and  that  they  could  not  free  them- 
selves from  their  legal  responsibilities  by  leasing  their  road  to 
others ;  and  that  if  the  injury  was  caused  wholly  by  the  n^lectof 
the  defendants,  they  are  liable  in  this  action. 

The  opinion  of  the  court  was  delivered  by 

Redfibld,  Ch.  J.  A  question  of  importance,  and  <rften  of  con- 
siderable difficulty,  is  made  in  this  case ;  whether,  and  to  what 
extent,  it  is  competent  for  the  legislature,  by  general  laws,  to  im- 
pose upon  railroads  new  and  additional  burdens  not  contained  in 
their  charters,  after  they  have  gone  into  operation.  The  charter 
of  this  company  requires  them,  in  general  terms,  to  fence  their  road 
upon  both  sides  where  a  fence  may  be  requisite  for  the  owners  or 
occupants  of  the  adjacent  places,  and  to  make  suitable  and  safe 
farm-crossings.  The  general  railroad  act  of  1850,  requires  all 
roads  in  the  state,  in  addition  to  fencing  and  making  farm-cross- 
ings, ''  to  construct  and  maintain  cattle  guards,  at  all  farm  and  road- 
crossings,  suitable  and  sufficient  to  prevent  cattle  and  animals  fixm 
getting  on  the  railroad.''  We  think  it  might  be  fairly  said,  that 
cattle-guards  are  necessarily  implied,  in  fencing  a  railroad,  and 
making  proper  and  safe  £Eurm-crossings.  But  we  know  that  in 
practice  it  is  not  always  done,  perhaps  not  generally.  It  may  be 
proper  therefore,  for  the  courts  to  consider  the  general  power  of 
the  legislature  over  these  corporations,  after  they  have  obtained 
their  charters,  and  gone  into  operation,  in  regard  to  such  matters. 

It  is  certain,  we  think,  that  the  legislature  cannot  impose  new 
burdens  upon  corporations,  under  such  circumstances,  which  are 
merely  and  exclusively  of  private  interest  and  of^cem,  and  whidi 
have  nothing  to  do  with  the  general  security,  quiet  and  good  order. 
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Bat  there  can  be  no  doubt,  they  have  the  same  right  of  general 
legislation  over  these  corporations,  which  thej  have  over  natural 
persons.  By  general  laws,  thej  may  require  them  to  conform  to 
such  regulations  of  a  police  character,  as  they  may  deem  for  the 
security  of  the  rights  of  the  citizens  generally,  and  most  conducive 
to  quiet  and  good  order,  and  the  security  of  property,  and  even 
the  life  of  animals.  For  this  latter  is  a  subject  to  which  the  leg- 
islation of  the  British  Parliament,  and  of  this,  and  most  of  the 
American  states,  has  always  extended,  in  the  form  of  penal  restric- 
tions. And  if  the  running  of  railroads,  under  present  restrictions, 
was  found  cruelly  and  recklessly  destructive,  even  of  the  lives  of 
domestic  animals,  it  would  be  strange  if  the  legislature  could  not 
interfere,  upon  the  general  maxim,  that  every  one  shall  be  bound 
and  required,  sic  tUre  tuOy  tU  aUenam  non  laedat.  The  subject  of 
division  fences  between  adjoining  proprietors,  has  always  been  re- 
garded as  under  the  control  of  the  legislature.  There  is  no  doubt, 
they  may  alter  the  laws  upon  that  subject,  so  as  to  require  fences 
to  be  built  higher  than  is  now  required  by  law,  which  would  no 
doubt  be  imposing  an  additional  burden  upon  the  adjoining  pro- 
prietors. And  this  matter  of  fences  and  cattle-guards,  and  farm- 
crossings,  between  the  nulroad  company  and  the  proprietors  of 
land,  is  much  the  same  thing  as  the  division  fence  between  acyoin- 
ing  proprietors.  But  the  reason  for  allowing  an  interference,  in 
the  case  of  railroads,  is  &r  more  striking  and  obvious,  in  the 
instance,  but  the  same  in  principle  probably,  as  that  of  other  adr 
joining  land  owners.  And  there  is  an  additional  ground  of  allow- 
ing the  legislature  the  right  to  control  this  matter,  which  probably 
does  not  effect  the  present  case,  but  which  is  included  in  the  gen- 
eral subject;  I  refer  to  the  great  necessity  of  stringent  regulations, 
to  exclude  cattle  from  the  railroads,  for  the  security  of  travelers, 
and  the  operatives  upon  such  roads.  To  deny  the  legislature  the 
control  of  the  railroads  in  the  state,  in  regard  to  fencing,  both  as 
to  the  fact  and  the  mode  of  execution,  would  be  to  deny  one  of  the 
most  important  and  indispensable  powers  in  regard  to  the  regula- 
tion of  the  police  of  the  state,  the  denial  of  which  would  be  likely, 
in  the  long  run,  to  prove  quite  as  detrimental  to  the  railroads  as 
to  the  public  And  it  is  precisely  analogous  to  those  compulsory 
requisitions,  whidb  the  legislature  in  this  state  have  always  been 
accustomed  to  control,  as  to  common  highways,  and  with  reference 
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to  natural  persons.  For  a  long  time,  and  until  1840,  land  owners 
were  required  to  maintain  legal  fences,  adjoining  the  highwajs,  in 
order  to  justify  making  distress  of  cattle,  damage/eosanf .  Since  that 
time  they  have  not  been  required  to  fence,  adjoming  the  highwaj, 
and  now  all  persons  are  forbidden  to  let  their  cattle,  &c.,  run  in 
the  highway,  which  probably  was  intended,  off  the  land  of  the  own^ 
er,  for  to  that  extent  it  is  questionable  how  far  the  legislature  could 
prohibit  the  proprietor  from  depasturing  the  herbage,  with  his  cat- 
tle ;  but  undoubtedly  they  may  require  him  to  keep  his  cattle  at 
home,  as  was  always  the  common  law  or  they  may  require  1dm  to 
fence  in  the  highway,  and  in  any  mode  they  deem  necessary  and 
expedient.     And  so  equally  may  they  do  in  regard  to  railways. 

There  are  many  other  matters  of  a  similar  character,  which  are 
connected  with  the  security  of  life  and  property,  to  which  I  refer, 
by  way  of  illustration  merely,  and  the  power  of  which  has  neyer 
been  seriously  qtiestiooed,  as  residing  in  the  legislature.  For  in- 
stance, putting  up  signboards  cautioning  travelers  of  a  nulroad 
crossing,  ringing  the  bell,  or  blowing  the  whistle  at  such  crossings. 
And  it  has  not  been  doubted  but  the  legislature  might  require  rail- 
roads to  pass  all  conmion  highways,  either  above,  or  below  grade^ 
or  to  come  to  a  dead  stop,  before  passing  stations  with  express 
trains,  as  is  required  of  all  trains  in  Connecticut,  before  passing 
drawbridges ;  or  to  keep  men  stationed  with  signals,  in  sight  of 
each  other,  as  is  done  upon  some  roads,  as  one  of  Uieir  own  police 
regulations,  or  not  to  run  above  a  given  rate  of  speed,  or  not  to 
run  locomotives  in  frequented  places,  and  all  similar  regulationSi 
obviously  pertaining  to  the  police  of  such  corporations,  and  sensi- 
bly affecting  the  security  of  public  travel,  and  the  quiet  and  comr-« 
.  fort  of  conunon  life,  to  an  indefinite  extent  And  these  are  all  of 
a  similar  character  to  the  one  under  consideration. 

We  need  not  probably  illustrate  this  subject  further  to  render  it 
obvious  to  all  minds.  But  the  acknowledged  legislative  control 
over  banks  which,  like  railroads,  partake  somewhat  of  a.  public 
character,  although  based  upon  private  stock,  will  perhaps  throw 
some  light  upon  it  There  is  no  doubt  that  existing  banks  may  be 
restricted,  by  general  laws,  from  issuing  bills  of  a  given  denomi- 
nation, as  has  sometimes  been  done  in  regard  to  small  billsy  or 
ftom  dealing  in  particular  securities  deemed  detrimental  to  public 
security,  as  bills  on  time,  or  payable  in  stocks  on  time,  or  in  bills 
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of  Other  bonkg  below  par,  or  that  thej  might  be  even  lunited,  in 
regard  to  disoonnts,  and  interest  even,  bj  general  law,  as  was  done, 
in  many  of  the  states,  in  former  times  of  commercial  distress. 
Bot  the  legislature  could  not  require  such  banks,  to  discount  at  all 
or  not  to  take  interest,  or  to  remit  a  portion  of  their  debts,  or  to 
suspend  the  collection  of  them,  or  to  take  pay  in  goods,  or  land,  at 
the  appraisal  of  men.  This  eyen  was  attempted,  in  some  of  the 
states,  but  was  held  to  be  a  violation  of  the  vested  rights  of  such 
corporations.    The  proper  distinction  is,  between  what  is  necessarj 

'  for  the  public  security,  and  what  is  merely  of  the  private  concern 
of  such  corporations,  and  no  way  affecting  the  public  security  and 
essential  to  their  own  corporate  functions. 

As  to  the  liability  of  the  defendants  for  the  acts  of  their  lessees, ' 
who  were  running  the  defendants'  road,  under  a  long  lease,  we 
think  there  can  be  no  doubt  Unless  we  can  hold  the  defendants 
thus  liable,  they  might  put  their  road  Into  theiitnds  of  corpora- 
tions, or  individuals  of  no  responsibility.  It  %as  on  this  ground 
tiiat  the  English  courts  denied  the  legality  of  one  road  leasing  it- 
self to  another,  or  to  private  persons,  and  the  consequent  loss  of 
security  to  the  pubMo,.  without  consent  o£  .parliament.  Beman  v. 
Ruffardj  6  Eng.  L.  &  Eq.  106.  Great  Northern  Railway  Oo.  y. 
The  Eastern  O.  R.  Oo.^  12  ih.  224.  Norwich  v.  B.  ^  L.  R.  Cb., 
Id  ib.  506.  The  lessors  must,  at  all  events,  be  held  responsible 
for  just  what  they  expected  the  lessees  to  do,  and  probably,  for 
an  which  they  do  do,  as  their  general  agents.  For  the  pubHc  can 
only  look  to  that  corporation  to  whom  they  have  delegated  this 
portion  of  public  service.     Certainly  they  are  not  bound  to  look 

-  beyond  them,  although^  they  doubtless  may  do  sa    The  lessors 
should  see  to  it,  that  their  road  is  properly  fenced,  before  they  snf*  . 
fer  it'tp  be  iao  by  any  one. 
judgment  affirmedt     -    ■ 
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IVliare  the  claim  presented  bj  the  pkintiff  exceede  $100,  it  nrost  be  reguded  at 
his  book,  within  the  meaning  of  the  statute;  and  the  fact  that  he  fails  to  prore 
the  claim  folly  before  the  anditor,  or  that  it  wss  not  npon  plaintifT's  book,  will 
not  effect  the  question  of  jwisdiotion,  unless  it  appears  that  a  portten  of  the 
obdm  was  merely  fictitious. 

When  a  case  is  recommitted  to  an  auditor,  it  is  matter  of  discretion  with  him, 
•  whether  to  require  the  parties  to  go  orer  anew  the  whole  trial,  or  not;  but  if 
the  purposes  of  aieoommitment  were  for  a  new  trial,  and  flie  auditor  improp 
eily  refuses  to  try  the  case  anew,  the  proper  place  to  set  the  matter  ri^^  is  io 
the  county  oourt. 

Tlie  defendant  oontiaoted  with  the  plaintiff,  to  furnish  wool  for  hat  bodies,  and 
to  peddle  or  sell  the  same,  and  chaige  nothing  for  his  time  or  expenses  in  so 
doing;  the  plaintiff  ymt  to  mayufaoture  the  wool  into  hat  bodies,  and  charf^ 
nothing  for  his  tinM  ^ile  engaged  in  the  manufiKsture;  and  each  were  to  paj 
one  half  the  expense  of  extra  work,  wood,  and  wear  of  the  machinery,  and  the 
defendant  after  selling  the  hat  bodies  was  to  retain  enough  out  of  the  proceeds 
to  pay  the  cost  of  the  wool,  and  the  profits,  after  deducting  the  cost  ni  tha 
the  wool,  were  to  be  divided  between  them;  ii  wag  kdd^  that  this  did  not  create 
a  partnership  between  the  parties.     Tobitu  y.  BIm,  tl  YL  HL 

Book  Account.  Judgment  to  aeooont  was  rendered  in  the 
oonntj  court,  and  an  auditor  was  appointed,  who  reported  sub- 
stantiallj  the  following  fiusts. 

That  in  the  fidl  of  1844,  the  plaintiff  and  defendant  entered  m- 
to  a  contract  for  the  manufacture  and  aale  of  hat  bodies ;  that 
the  defendant  was  to  furnish  the  wool  for  the  hat  bodies,  and  to 
peddle  or  sell  the  same  afier  thej  were  manufactured ;  that  he 
was  to  charge  nothing  for  his  time  while  engaged  in  the  sale ;  that 
each  was  to  pay  one  half  of  the  expense  of  eztta  bkor,  wood, 
and  use  and  wear  of  the  machinery;  that  plaintiff  was  to  man- 
ufacture the  wool  into  hat  bodies,  and  charge  nothing  for  his 
time  while  so  engaged ;  that  the  defendant,  afto  selling  the  hat 
bodies,  was  to  retain  from  the  proceeds  the  cost  of  the  wool,  and 
the  profits,  afier  paying  for  the  wool,  were  to  be  equally  divided 
between  the  parties. 

The  counsel  for  the  defendant  insisted  that  these  facts  made  out 
a  partnership,  and  that  book  account  could  not  be  sustained ;  and 
filed  a  motion  to  dismiss  for  want  of  jurisdiction. 
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The  county  court  accepted  the  report^  and  rendered  jadgment 
for  the  plaintiff  for  $96. 
Exceptiona  bj  defendant 

B.  F.  BaOe^  and  Oto.  F.  Fdmunds  for  defendant, 
InBisted  that  the  fiKsts  found  by  the  auditor  constitute  a  partner- 
ship between  the  parties,  and  dted  in  argument,  Story  on  Part 
20  S  16-24.  3  Kent's  Com.  24,  25,  26.  Collyer  on  Part  i  18. 
16  Johns.  34.  17  Maine  180.  Brown  v.  Cook,  3  N.  H.  64. 
Green  v.  Beesefy^  2  Bing.  New  Cas.  108.  BvereU  y.  Ohapmant 
6  Conn.  847.  Frenumi  ▼.  Cotq^land,  2  Bing.  170.  Griffith  y. 
Bujiimj  22  Yt  181.  Oftoif^'on  y.  BoOmck,  18  Wend.  175. 
Beid  y.  B6Uin$hifd,  4  Bam.  dc  Cres.  867. 

They  also  insisted  that  the  motion  to  dismiss  should  haye  pre- 
vailed, for  want  of  jurisdiction,  and  that  plaintiff's  daim,  in  fact, 
was  below  $100. 

Dhderwood^  Sard  for  plaintiff, 

Cited  as  to  the  question  of  jurisdiction,  Nichols  y.  Paekardf 
16  Yt  91.    Stone  y.  WinJate,  7  Yt  888. 

They  also  insisted  that  the  facts  reported  by  the  auditor  do  not 
show  a  copartnership  between  the  parties.  CtemetU  y.  Ifadlodkf 
13  N.  H.  185.  Bowman  y.  JKnVy,  10  Yt  170.  Bona  et  aL  y. 
Oaboi,  6  Met  82.  Biee  y.  Austin,  17  Mass.  197.  OuOer  y. 
Windsor,  6  Pick.  825.  Tumor  y.  Bissei,  14  Pick.  192.  Loomis 
y.  Marshall,  12  Conn.  69.  Bradley  y.  WhiU,  10  Met  303.  Mm- 
soy  y.  Whitney,  10  Johns.  226.  J&%y  y.  Griswold,  12  Yt  291. 
Tobias  T.  Blin,  21  Yt  544. 

The  opinkM  «f  the  court  was  deliyered  by 

Bbdfield,  Ch.  J.  L  There  can  be  no  doubt  the  debit  side  of 
the  plaintiff's  claim,  as  presented,  which  for  purposes  of  determin- 
ing the  jurisdiction,  has  long  been  regarded  as  his  book,  within  the 
meaning  of  the  statute,  did  exceed  $100,  and  that  the  county 
court,  therefore  had  jurisdiction.  The  fact  that  the  claim  was  not 
fully  proyed  before  the  auditor,  or  that  it  was  not  upon  the  plain- 
tiff's book,  unless  it  appeared  that  it  was  merely  fictitious,  would 
not  justify  the  court  in  dismissing  the  case,  for  want  of  jurisdic- 
tion. 
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n.  The  auditor,  on  the  case  being  recommitted,  had  nndoabted- 
I7  a  discretion,  whether  to  require  the  parties  to  go  over  anew  the 
whole  trial,  or  not  In  some  cases,  that  would  be  proper,  and 
in  others  not  -  If  the  auditor  improperly  refiised  to  try  the 
case  anew,  when  such  was  the  purpose  of  the  recommitment,  the 
proper  place  to  set  the  matter  right,  was  in  the  county  court  As 
that  court  was  satisfied  with  the  course  the  auditor  took,  we  must 
suppose  he  did  as  they  required,  when  the  case  was  recommitted. 
Such  a  question  could  not  ordinarily  come  before  this  court  on  er- 
ror, or  by  exceptions. 

IIL  In  regard  to  the  question  whether  book  account  will  lie,  or 
the  action  should  more  properly  be  account,  it  becomes  of  less  im- 
portance, perhaps,  inasmuch  as,  if  the  case  is  opened,  and  referred 
to  the  auditor  again,  the  statute  of  1852,  would  undoubtedly  goT- 
em  the  case  so  far  as  it  is  applicable  to  it  A  statute  in  regard  to 
the  mode  of  trial  expressed  in  general  terms,  acr  this  is,  afieds 
pending  suits,  as  much  as  any  other.  And  that  statute  seems  to 
provide,  that  any  matter  of  account  may  be  tried  in  an  action  of 
book  account 

We  might  indeed,  if  fully  satisfied  that  this  was  a  partnership 
transaction  between  the  parties,  reverse  the  judgment,  and  pro- 
ceed to  render  such  a  judgment  as  the  county  court  should  have 
rendered  upon  this  repc^rt  But  for  one,  the  objection  being  mere- 
ly technical,  if  the  statute  has  now  removed  it,  so  that  the  trans- 
action could  now  be  adjusted  in  tiiis  form  of  action,  I  should 
clbose,  as  matter  of  discretion,  to  recommit  the  case,  rather  than 
drive  the  party  to  a  new  action,  if  it  were  needful  to  do  so,  in  or- 
der tOvsave  the  rights  of  the  parties. 

But  we  do  not  consider  that  the  plaintiff  and  defendant  were 
partners  between  themselves,  whatever  might  be  their  liabili^  to 
third  persons.  It  seems  to  us  to  be  a  case  coming  dearly  within 
the  dass  of  cases,  in  our  reports,  which  has  now  become  pretty 
numerous,  where  the  parties  had  a  joint  interest  in  the  gross  earn- 
ings, but  not  in  the  loss,  or  in  the  net  proceeds  of  the  adventure 
exactly. 

Here  the  defendant  was  bound,  at  all  events,  to  pay  half  tiie 
cost  of  extra  work,  wear  of  machinery,  wood  and  oiL  This  was 
a  proper  debt,  and  might  be  charged  and  recovered  without  refa> 
ence  to  the  sales.     Then  the  defendant  does  not  seem  to  have 
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had  aoy  claim  upoii  the  plaintiff  for  loes.  He  could  take  pay  for 
the  wool  out  of  the  ayails  of  the  aale  of  the  hat  bodies,  and  wheth- 
er this  deduction  was  to  be  made  on  each  sale,  or  upon  the  whole 
amount  collected  is  not  very  distinctly  shown.  Nor  is  it  very  mar 
terial  perhaps.  It  is  clear  that  the  defendant  had  no  daim  upon 
the  plaintiff  for  it  If  anything  were  realized  above  the  cost  of 
the  wool,  half  of  it  w^it  to  plaintiff  as  a  virtual  compensation  for 
the  labor  he  had  expended  upon  it.*  It  seems,  in  principle,  like 
many  cases  in  this  state  and  elsewhere*  Bowman  v  Bailey^  10 
Yt.  170.  ArMer  v.  Bradleyj  6  Yt  119.  JBoardman  v.  Kedw, 
%  Yt  65.  The  case  of  ToUm  v.  Blitiy  21  Yt  544,  seems 
enough  like  the  present  to  have  a  controlling  effect  upon  its  de- 
termination. The  cases  certainly  are  very  similar.  The  case  of 
Gfiffith  V.  Bufumj  22  Yt  181,  undoubtedly  resembles  the  pres- 
ent case  in  many  important  particulars,  but  is  by  no  means  in  con- 
-Blist  with  the  decision  here  made.  The  case  of  KBllogg  v.  GWIt- 
wcH  12  Yt  291,  is  in  its  principles  more  analogous,  as  it  seems 
to  us. 
Judgment  affirmed. 


Robert  Beach,  2d,  qui  tarn  v.  Ovette  Botnton. 

[Dboidsd  in  CHnTEZTDSN  CocsTT,  Dxc.  Tbru,  1858.] 

FrimduUni  Oonveyance.    Sight  of  Surety  for  Grantor  to  Penalty 
under  the  Statute. 

A  svivty  for  the  grantor,  in  a  fraudulent  eonyeyance,  is  to  be  regarded  aa  the  par- 
ty aggrieved  by  suoh  conTeyance,  from  the  date  of  his  suretyship,  and  before 
he  pays  any  portion  of  the  debt,  and  his  right  to  recover  the  penalty  given  to 
the  party  aggrieved  is  perfected,  by  payfaig  the  debt,and  dates  from  the  time  of 
his  beoomlng  surety. 

Qui  Tam  action,  founded  upon  CJhap.  104,  §  23  and  24  of  the 
Comp.  Stat  of  this  state,  being  Chap.  95  §  19  and  20  of  the 
Bevised  Stat 

Plea,  not  guilty,  and  trial  hj  jury. 
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The  plaintifl^  to  support  the  issue  on  his  part,  produced  in  evi- 
dence  a  certified  copy  of  a  deed,  dated  Jane  14, 1848,  from  Jede> 
diah  Bojnton,  to  the  defendant  of  several  pieces  of  land  situated 
in  Hinesburgh,  with  the  mill  and  machinery  thereon,  being  the 
same  described  in  plaintiff's  declaration.  Also,  a  certified  copjof 
the  record  of  a  judgment,  bj  confession,  in  favor  of  the  defendant 
against  said  Jedediah  Bojnton,  before  John  Wheelock,  a  justice 
of  the  peace,  made  on  the  17th  daj  of  June,  1848,  for  the  sum  of 
$878,  damages,  and  twenty-five  cents,  costs,  which  judgment  was 
also  described  in  the  plaintiff's  declaration. 

The  plaintiff  also  offered  testimony  tending  to  prove,  that  the 
said  Jedediah  Boynton,  and  one  Bial  and  Henry  Bofnton,  were  on 
the  17th  day  of  June,  1848,  and  for  many  years  previous  thereto 
had  been,  partners  engaged  in  the  business  of  manufacturing,  at 
said  Hinesburgh,  under  the  name  and  style  of  B.  &  H.  Boynton ; 
that  on  or  about  the  first  day  of  March,  1848,  the  plaintiff  signed 
a  note  of  that  date  payable  four  months  from  date  to  the  Bank  of 
Burlington,  as  surety  for  the  said  Jedediah,  Bial  and  Heniy 
Boynton ;  that  said  note  was  discounted  by  said  Bank,  at  the  re* 
quest  and  for  the  benefit  of  said  firm  of  B.  &  H.  Boynton,  and  the 
money  paid  to  them,  which  note  was  outstanding  and  unpaid  on 
the  17th  day  of  June,  1848. 

The  plaintiff  also  introduced  in  evidence  two  drafts,  one  for 
$600,  dated  April  26,  1848,  and  one  for  the  sum  of  $400,  dated 
March  9,  1848,  both  drawn  by  B.  &  H.  Boynton,  upon  one  Bay 
Boynton,  of  the  city  of  New  York,  payable  to  the  order  of  Jede- 
diah  Boynton,  and  indorsed  by  Jedediah  Boynton,  and  also  by  the 
plaintiff;  that  said  drafts  were  indorsed  by  the  plaintiff,  for  the  ac- 
commodation and  as  surety  for  the  firm  of  B.  ic  H.  Boynton,  and 
that  they  were  discounted  by  the  Farmers'  &  Mechanics'  Bank,  at 
the  request  and  for  the  benefit  of  said  firm,  at  or  about  the  time 
of  their  respective  dates,  and  that  said  drafts  were  on  the  17th 
day  of  June,  1848,  outstanding  and  unpaid. 

Also  evidence  tending  to  prove,  that  when  said  drafts  respect- 
ively became  payable,  they  were  duly  presented  to  Bay  Boynton, 
the  drawee  and  payment  thereof  demanded ;  that  the  same  were 
not  paid  by  the  drawee,  and  were  duly  protested  for  non-payment, 
and  legal  notice  thereof  given  to  the  pluntiff  and  the  other  indor- 
sers ;  and  that  the  plaintiff  was  afterwards  compelled  to  and  did 
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pay  both  of  said  drafts  to  the  said  Farmers'  &  Mechanics'  Bank, 
the  holder  of  said  drafts,  and  that  said  drafts  had  never  been  paid 
hj  any  one  to  the  pUtintiff. 

The  plaintiff  also  proved,  that  said  note  when  the  same  became 
payable  or  shortly  after,  was  paid  by  him  to  said  bank  of  Burling- 
ton, and  that  it  had  never  been  paid  to  him. 

The  plaintiff  also  introduced  evidence  tending  to  prove,  that  on 
or  about  the  17th  day  of  June,  1841,  the  said  firm  of  B.  ic  H. 
Boynton,  including  the  said  Jedediah  Boynton,  failed  and  became 
bankrupt,  owing  at  the  time  from  eighty  to  one  hundred  thousand 
dollars,  and  that  said  firm  has  ever  since  continued  bankrupt  and 
insolvent,  having  never  discharged  any  part  of  said  indebtedness. 
The  pliuntiff  also  introduced  a  copy  of  a  deed  executed  by  Jede- 
diah Boynton,  to  Ray  Boynton,  dated  June  17, 1848,  conveying 
all  his,  said  Jedediah's  real  estate  in  said  Hinesburgh ;  also  certi- 
fied copies  of  two  judgments,  by  confession,  before  John  Wheelock, 
a  justice  of  the  peace,  on  the  17th  day  of  June,  1848 ;  one  in 
favor  of  Ray  Boynton,  and  one  in  favor  of  Elliot  &  Boynton,  both 
against  Jedediah  Boynton. 

The  plaintiff  also  proved,  that  Jedediah  Boynton  died  on  or 
about  the  24th  day  of  June,  1848,  and  before  eith«r  of  said  drafts, 
or  said  note  became  payable ;  that  his  estate  was  represented  in- 
solvent in  the  probate  court,  for  the  district  of  Chittenden,  and 
that  an  administrator  and  commissioners  were  appointed,  that  said 
commissioners  held  their  sessions  agreeably  to  law,  and  that  said 
two  drafts  and  note  were  presented,  and  by  said  commissioners 
duly  allowed  in  favor  of  the  plaintiff  against  the  estate  of  Jede- 
diah Boynton ;  and  that  said  allowance  was  at  the  time  of  the  trial 
of  this  cause  still  subsisting  against  said  estate,  no  part  having 
been  paid. 

The  plaintifi^s  testimony  tended  to  establish  all  the  facts  neces- 
sary to  enable  him  to  recover  in  this  action,  provided  he  had  shown 
any  right,  debt,  or  duty  existing  on  the  part  of  Jedediah  Boynton, 
or  said  firm  of  B.  &  H.  Boynton,  towards  the  plaintiff  within  the 
meaning  of  the  statute. 

The  court, — Pierpoint,  J.,  presiding,-— decided  that  the  evi- 
dence did  not  prove  the  existence  of  any  such  right,  debt,  or  duty, 
at  the  time  of  the  alleged  conveyance  and  confession,  on  the  17th 
day  of  June,  1848 ;  and  directed  the  jury  to  return  a  verdict  for 
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the  defendant    To  which  decision  and  ruling  of  the  oourt  the 
plaintiff  excepted. 

E.  J,  PheJpSy  D.  A.  SmdUcy  and  L.  E.  Chittenden  for  plaintifil 

We  therefore  insist  that  at  the  time  of  this  fraudulent  oonvej- 

L  This  statute  does  not  in  terms  require  that  the  person  whose 
rights  debt  or  duty  is  attempted  to  be  avoided,  shall  be  a  credUor. 
The  words  are  the  right,  debt  or  duty  of  auMf  other  person.  It  is 
not  to  be  gathered  from  this  statute  that  the  legislature  intended 
to  confine  its  benefits  to  a  mere  creditor.  Twyne^s  casSf  2  Coke  82. 

Are  these  words  right  and  duty  then  to  have  any  meaning  at 
all  ?  If  the  judgment  of  the  court  below  is  correct  their  meaning 
is  synonymous  with  debt,  and  must  be  lunited  to  that  signification* 
It  cannot  be  said  that  they  refer  to  a  case  where  the  conveyance 
is  made  to  avoid  a  debt  not  due,  for  it  is  equally  a  debt  whether 
due  or  not 

No  meaning  whatever  can  be  given  to  these  words  unless  they 
apply  to  the  case  at  bar,  and  the  court  should  give  effect  to  eveiy 
word  in  the  statute.     Opinion  of  the  Justices,  22  Pick.  57S. 

IL  The  statute  so  &r  as  it  relates  to  the  conveyance  and  the 
judgment  is  a  purely  remedial  statute.  It  was  passed  for  the  pur- 
pose of  giving  to  the  party  injured  an  additional  remedy  for  the 
collection  of  his  debt  and  enforcing  his  right  or  duty.  So  far» 
therefore,  as  it  renders  such  conveyances  or  judgments  void,  and 
so  far  as  it  relates  to  the  persons  at  whose  instance  they  may  be 
declared  void,  it  should  receive  a  liberal  and  beneficial  construc- 
tion. Brooke  v.  Clojfee  et  oLj  10  Vt  37.  5  Com.  Dig.  327  to  330. 
2  Blackstone's  Bep.  12, 26.  Wilkinson  v.  Colbey,  5  Burr.  26,94 
Smith  V.  Mqfca,  1  Barb.  65.    Fairbanks  y.  Jntrimj  2  N.  H.  105. 

A  different  construction  may  properly  enough  be  applied  to  that 
part  of  the  statute  which  relates  to  the  interest  of  the  parties  in 
making  the  conveyance,  but  the  case  shows,  that  on  this  point  there 
was  evidence  which  should  have  been  submitted  to  the  jury. 

If  then  the  statute  is  to  receive  a  beneficial  construction  so  fiur  as 
it  relates  to  the  party,  at  whose  instance  the  conveyance  may  be 
declared  fraudulent,  a  creditor  whose  debt  is  absolute,  stands  in 
precisely  the  same  relation  to  it,  that  the  present  plaintiff  does, 
whose  debt  shortly  after  became  absolute.  The  evil  to  be  guard- 
ed against  is  in  both  cases  precisely  the  same. 
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aDce  and  jadgment,  Jedediab  Boynton  was  owing  such  a  right  and 
Jtffy  to  the  plaintiff,  as  entitles  him  to  maintain  this  action. 

It  maj  be  said,  however,  that  this  statute  has  received  a  con- 
struction in  Brooks  v.  Olaye$  et  al.,  such  as  the  defendant  here 
claims  for  it 

It  is  true  that  Judge  Williams  in  that  case  says,  he  appre- 
hends the  word  right  is  synonymous  with  debt  and  duff/.  This  we 
are  under  no  necessity  of  denying  in  this  case.  But  the  point  then 
before  the  conrt  was  simply  this.  It  was  claimed  that  the  right  to 
attach  a  debtor's  property  was  a  right  within  the  meaning  of  the 
statute.  This  position  was  denied  by  the  court  and  that  is  the  full 
extent  to  which  that  decision  goes.  It  does  not  at  all  affect  our 
construction  of  the  statute. 

This  statute  makes  the  conveyance  void,  when  made  to  avoid 
any  debt,  &c  This  was  clearly  void  as  against  the  Bank,  or  the 
holders  of  these  bills.  It  then  gives  a  remedy  to  the  party  aggriev- 
ed,  and  a  surety  who  is  compelled  to  pay  the  debt  is  a  party  ag- 
grieved within  the  statute. 

Geo.  F.  Edmunds  and  J.  Mcteck  for  defendant 

L  Was  the  plaintiff "  the  party  aggrieved "  by  the  conveyance 
stated  in  the  case ;  within  the  meaning  of  §  24  of  the  statute,  so 
as  to  entitle  him  to  sue  for  the  penalty  therein  mentioned  ? 

This  action  is  in  no  sense  remedial.  The  recovery  of  the  pen- 
alty in  no  manner  affects  the  rights  or  remedies  under  §  23  of 
the  statute ;  it  satisfies  no  debt ;  it  discharges  no  right ;  it  purges 
no  fraud,  &c    It  simply  punishes. 

It  must  stand  or  fall,  then,  like  a  criminal  prosecution,  as  it  is 
in  substance,  upon  a  strict  construction  of  the  section  on  which  it 
IB  founded.  The  liberal  doctrines  of  equitable  construction  which 
have  attached  to  remedies  sought  under  §  23,  and  which  the 
common  law  would  have  equally  afforded,  have  no  application 
to  it  The  party  must  bring  his  case  clearly  within  the  very 
words  of  the  statute.  Hooker  v.  WHkes^  2  Strange  1127.  Dag^ 
gett  V.  State^  4  Conn.  60.  Leonard  v.  Bosworih,  4  Conn.  421. 
Vaneenhwrgh  v.  Torrey^  7  Cowen  252.  Wilder  v.  Winnej  6  Cow- 
en  284.  Brooks  v.  CloByes  et  al.j  10  Vt  37.  MaUocks  v.  WheaUm^ 
10  Vt  498. 

XXVI  47 
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The  penally  is  incurred  at  the  time  of  the  eammUnan  of  the  of- 
fense^  and  the  right  to  sue  for  it  vests  then. 

The  penalty  in  question  vests  in  the  person  holding  the  debt, 
but  then  no  longer  depends  upon  the  debt  It  does  not  follow  it 
upon  assignment  or  negotiation;  payment  does  not  discharge  it; 
the  right  to  it  resides  and  continues  in  the  person  in  whom  it  first 
vested.    Forbee  v.  Davtsafiy  11  Vt  660. 

The  question  must  be  tried  and  decided  as  it  stood  at  the  time 
of  the  conveyance ;  and  we  confidently  assert  that  no  precedent 
can  be  found  any  where,  which  puts  the  right  to  the  penalty  up<m 
anj  other  footing. 

Upon  this  principle  were  decided  the  cases  of  Forbee  et  oLt, 
Davison,  /died  ante.  Fox  v.  ffitt^  S  Conn.  320.  Aiken^  qui  tarn  v. 
Peach,  22  Vt.  255.     Warren  v.  Piercif,  22  Vt  155. 

The  plain  and  obvious  meaning  of  the  word,  right,  in  oonnedioii 
with  ^  debt  or  duty  "  is  a  present  cause  of  action  for,  or  title  to,  the 
possession  of  a  thing ;  and  its  correlative  is,  ^  duty/'  Bouvier's  Law 
Die  Title,  Sight.  Brooks  v.  Clayes  etal,  10  Vt  37,  Sargeant 
Y.Lealand,tYt277. 

IL  The  cases  ebed  by  the  coKisel  for  the  plamtiff  do  not  effect 
our  position. 

They  proceed  upon  the  statute  of  Elizabeth,  and  those  like  it, 
which  are  more  extensive  than  ours. 

They  were  not  actions  for  the  penalty  given  by  the  statute,  but 
purely  remedial  actions  brought  to  set  aside  the  conveyances  in 
respect  to  the  original  debt,  after  the  surety  had  paid  and  levied 
upon  the  property. 

In  such  cases  the  most  liberal  and  extended  constractiGQ  does 
and  should  obtain. 

IIL  Even  admitting  the  soundness  of  the  case  of  Ifotpe  v.  Ward^ 
4  GrreenL  195,  and  the  other  cases  like  it,  they  fall  &*  short  of 
supporting  this  action. 

The  construction  and  effect  of  §  23,  24,  and  the  nature  of 
the  proceedings  under  them  are  entirely  different 

In  the  first,  the  law  from  certain  facts  implies  the  interest  nee- 
essary,  to  avoid  the  conveyance,  &c,  although  it  be  in  fact  entirely 
bona  fide.  In  the  second,  the  mala  fides  must  be  established  as  a 
fact.  Under  the  first,  the  creditor  cannot  interfere  until  he  has  ob> 
tained  a  judgment,  and  then  only  to  satisfy  his  debt;  under  the 
second,  his  right  to  the  property  accrues  at  once. 


SEPTEMBEB  TERM,  1854  781 

Beach  «.  Boynfecm. 

By  the  fint>  the  right  to  avoid  the  conveyance  follows  the  debt, 
and  if  the  debt  is  assigned,  or  into  whose  hands  soever  it  may  comey 
the  right  to  avoid  the  conveyance  continues  with  it ;  for  the  holder 
of  the  debt  stands  in  the  place  of  the  creditor  and  is  entitled  to 
his  remedies. 

By  the  second,  the  right  to  the  penal^  remains  in  the  first  cred- 
itor and  does  not  follow  the  debt 

No  action  woald  lie  at  common  law  for  such  a  grievance  even 
after  payment  It  is  too  remote  a  contingency.  Moody  v.  Burton^ 
27  Maine  427.    Lamb  v.  Sum$,  11  Pick.  527. 

Finally,  no  action  of  this  kind  has  ever  been  brought  or  sup- 
ported, either  under  the  statute  of  Elisabeth,  or  any  other ;  no  pre- 
cedent of  this  kind  exists ;  almost  three  hundred  years  have  passed 
since  the  statute  of  Elizabeth,  and  we  submit,  if  the  right  of  ac- 
tion had  existed  in  such  a  case  as  this,  it  would  have  been  discov- 
ered ere  now. 

The  opinion  of  the  oonrt  was  delivered  by 

Beofibld,  Ch.  J.  The  only  question  made  in  the  present  case 
IS,  whether  the  plaintiff  is  so  related  to  the  parties  to  Ike  alleged 
fraudulent  conveyance,  as  to  be  entitled  to  sue  lor  the  penalty. 
The  plaintiff  was  at  the  time  of  the  conveyance  a  surety  merely^ 
having  never  paid  any  portion  of  the  debt,  which  he  subsequentlj 
did  pay,  and  had  an  allowance  against  the  estate  of  the  grantor  in 
the  conveyance.  The  question  is,  whether  the  plaintiff  can  be 
considered  the  party  aggrieved,  within  the  meaning  of  the  statute? 

It  is  oertain  that,  for  many  purposes,  the  plaintiff  was  not  a 
creditor,  at  the  date  of  the  conveyance.  It  is  not  clauned,  nor  is 
it  necessary  perhaps  to  show,  that  he  was  a  creditor,  in  every 
sense,  and  to  every  purpose.  He  could  not  sue  the  principal,  but 
in  equity  he  might  take  proceedings,  after  the  debt  becomes  due, 
to  compel  the  creditor  to  assign  the  debt  to  him,  on  payment  of 
the  amount  due,  and  thus  enable  himself  to  take  the  property  of 
the  debtor. 

And  it  is  not  seriously  urged,  that  he  could  not  avoid  the  con- 
veyance made  by  the  debtor,  after  he  became  surety,  and  before 
he  assumed  the  debt  It  would  be  strange  if  this  were  not  so. 
For  it  is  admitted,  as  it  must  be,  that  he  was  a  creditor  after  as- 
suming the  debt  But  it  is  urged,  that  he  is  to  be  treated  as  acred- 
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itor  Bubseqnent  to  tlie  comreyanoe,  and  only  from  tlie  date  of  the 
actual  aBBmnpiioii  of  the  deht.  Now  it  is  very  obvious  that  hit 
rights,  and  the  duty  owing  to  him,  are  altogether  of  the  nature  of 
a  prior  creditor. 

1.  The  prior  creditor  is  allowed  to  avoid  the  conveyanoes  be- 
cause  it  deprives  him  of  property,  to  which  he  does  look,  or  has 
the  right  to  look,  for  his  indemnity.  2.  The  prior  creditor  may 
avoid  a  subsequent  fraudulent  conveyance,  because  it  is  supposed 
to  deprive  him  of  a  means  of  indemnity,  which  may  be  presumed 
to  have  formed  the  consideration  of  his  undertaking.  8.  The  sub- 
sequent creditor  cannot  avoid  the  conveyance,  chiefly  because  he 
is  not  deprived,  either  of  the  consideration  of  his  undertakings  or 
of  his  indemnity. 

Now,  in  both  these  req>ects,  the  surety  Is  more  within  the  i^ 
quisites  of  a  prior  creditor,  than  even  the  primary  creditor  was, 
who  may  be  supposed,  as  is  commonly  the  &ct,  to  look  more  to 
the  surety  for  his  indemnity,  than  to  the  property  of  the  primaiy 
debtor.  And  under  these  drcumstanoes,  if  these  debts  were  the 
only  ones  owing,  (and  they  may  fairly  be  viewed  in  that  light,  for 
the  present  purpose,)  the  surety  is,  in  equity,  and  within  the  evil 
intended  to  bcTttnedied,  by  the  statute,  &r  more  obviously  than 
the  prindpal  creditor,  the  paiiy  aggrieved.  He  is,  if  resp<msfl>le, 
the  only  party  aggrieved  in  the  general  and  popular  sense.  And 
Ae  grantor,  in  a  case  like  that  supposed,  must  be  understood  to 
have  intended  the  necessary  result  of  his  conduct,  t.  e.,  to  defraud 
the  plainti£E^  by  depriving  him  of  all  redress  or  indemnity  fiv  hia 
undertaking. 

But  I  should  eonsider,  that  the  plaintifi^  to  prevail,  must  not 
only  show  himself  within  the  equity  of  the  statute,  and  the  evU 
Intended  to  be  remedied,  but  also  within  the  fair  import  of  the 
words  of  the  statute,  construed  with  reference  to  their  sul^ect- 
matter. 

Tiiis  statute  must  undoubtedly  be  regarded  as  a  penal  statute, 
so  far  as  the  present  action  is  concerned,  for  any  recovery  had  wifl 
be  strictly  a  penalty.  But  as  the  statute  is  expressed,  it  seems  to 
me  impossible  to  say,  that  one  who  may  avoid  the  conveyance  an- 
der  the  twenty-third  section,  is  not  the  party  aggrieved  under  the 
twenty-fourth  section.  For  the  twenty-fourth  section  refers  in  ex* 
press  terms  to  the  twenty-third  section,  for  the  definition  of  tiie 
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^  partj  aggrieved."  The  party  aggrieved  mnst  be  tlie  party,  and 
all  the  parties,  whose  right,  debt  or  duty  is  attempted  to  be  avoided. 

And  when  it  is  said  the  plaintiff  may  avoid  this  conveyance 
possibly,  but  that  he  comes  in  to  do  so,  under  the  common  law, 
and  not  under  the  statute,  I  must  say,  that  I  do  not  feel  any  sound 
basis  for  such  an  argument  to  rest  upon.  If  a  statute  exists  upon 
the  subject,  it  must  be  conceded  that  it  was  intended  to  supersede 
the  common  law,  and  to  goverta  future  cases.  That  being  so,  a 
ease  not  within  the  statute  might  fairly  be  presumed  to  have  been 
purposely  omitted,  and  if  so,  virtually  excluded  from  the  benefit 
of  the  statute,  and  by  consequence,  of  the  common  law,  in  regard 
to  avoiding  the  conveyance,  even  by  levjring  upon  the  iMX>perty. 
And  especially  should  this  be  so  regarded,  in  a  case  coming  clearly 
within  the  range  of  the  statute.  Now  the  statute  may  fairly  be 
considered  as  intending  to  embrace  all  rights,  coming  under  the 
general  denomination  of  contracts.  The  word  ^  debt  **  is  undonbt* 
edly  the  controlling  word  in  defining  the  ^  party  aggrieved."  But 
very  obviously  the  words  ^  r%ht  and  duty  "  are  intended  to  extend 
the  definition  beyond  the  strict  import  of  the  word  ^  debt,"  else 
they  would  scarcely  have  been  used.  That  statute  was  drawn  up, 
and  has  passed  through  the  hands  of  men  who  may  fairly  be  pre^ 
sumed  not  to  multiply  words  for  mere  euphony ;  some  purpose 
was  doubtless  intended  to  be  served  by  them.  But  ^  right  and  duty  ** 
are  no  doubt  limited  to  such  rights  and  duties  as  are  of  the  nature 
of  debts,  such  as  exist  ex  oarUractu*  But  even  with  that  limitar 
tion,  (and  no  other  occurs  to  me,  as  coming  fiurly  within  the  prob- 
able purport  of  the  statute,)  they  are  far  more  extensive  in  their 
signification  than  **  debt "  in  its  strict  sense. 

And  although  no  right  existed  on  the  part  of  the  plaintiff,  or  any 
duty  on  the  part  of  Boynton,  which  could  form  the  basis  of  an  ac- 
tion at  the  time  of  the  conveyance,  yet  that  is  not  indispensable. 
If  it  were,  the  right  or  duty  must  not  only  exist,  but  be  perfect^ 
and  due  presently.  It  may  doubtless  be,  not  only  due,  in  fiUuro, 
which  no  one  denies,  but  it  may  be  contingent,  to  some  extent,  like 
a  covenant  against  incumbrances,  or  for  quiet  enjoyment,  which 
could  scarcely  be  said  to  import  no  duty,  on  the  one  part,  or  right 
on  the  other,  and  are  clearly  of  the  nature  of  a  debt,  so  far  as  to 
be  matters  of  contract,  and  are  still  as  really  contingent,  as  that 
of  the  right  of  a  surety  to  indemnification.    And  if  the  surety  had 
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taken  a  bond  of  indemnity,  no  one  could  question  his  claim  would 
be  stricdj  analogous  to  that  of  the  covenants  of  warranty  in  a  deed. 
And  still,  I  think,  it  would  scarcely  be  claimed,  that,  in  that  case, 
the  surety  might  be  regarded  as  the  party  aggrieved  by  the  con- 
yeyance,  and  not  in  a  case  like  the  present.  Such  a  difference,  in 
result,  could  scarcely  be  predicated  upon  a  difference  as  to  the 
'  form  of  the  undertaking.  There  is  as  really  a  right  to  be  indon- 
nified  on  the  part  of  the  surety,  and  a  duty  on  the  part  of  the 
principal  to  indemnify,  as  if  it  were  in  the  form  of  a  bond.  And 
it  has  been  held,  that  if  the  surety  has  been  reaUy  damnified, 
before  he  brings  suit,  and  subsequently  pays  a  part  of  the  debt, 
or  the  whole,  while  the  suit  is  pending,  such  payment,  subse- 
quent to  the  bringing  of  the  suit,  may  be  recovered  in  the  ac- 
tion. The  truth  is,  that  in  popular  language,  and  within  the  evfl 
intended  to  be  remedied  by  this  statute,  the  surety  h^s  a  right 
and  the  principal  owes  him  a  duty,  which  is  of  the  nature  of  a 
debt,  to  save  him  harmless.  And  if  necessary,  for  any  pur- 
pose, to  show  the  date  of  his  daim,  he  may  declare  upon  this 
implied  duty,  or  promise,  to  save  harmless,  which  is  certainly  re- 
cognized in  the  elementary  writers  upon  this  subject,  and  in  moat 
of  the  cases  which  speak  upon  this  part  of  the  subject  Ch.  J. 
Mellen,  fiilly  indorses  this  view  in  JBawe  v.  Wardy  4  GrreenL 
195  ;  and  that  case  seems  fiiUy  in  point  to  govern  the  pres^it  in 
all  its  facts.  And  the  case  of  Carlisle  v.  JRiehf  8  N.  H.  44,  and 
the  case  of  Thompson  v.  ThonyMon^  19  Maine  244,  being  bonds 
for  official  faithfulness,  and  the  conveyance  before  any  fixed  liabil- 
ity of  the  sureties,  seem  in  principle  to  control  the  present,  and 
the  courts,  in  both  these  cases,  very  fully  recognise  a  surety  as  the 
creditor  of  his  principal,  from  the  date  of  his  suretyship.  So  also 
does  the  case  of  Sargent  v.  Salmondj  27  Maine  539.  And  so  does 
Jackson  v.  Seward^  5  Cow.  67 ;  and  the  reversal  of  the  case  does 
not  touch  this  question.  The  assertion  of  the  court  in  Brooks  v. 
Ohyes  et  oL^  10  Yt.  37,  that  a  party  might  set  aside  the  contnct, 
in  many  cases,  where  he  could  not  recover  the  penalty,  is  no  doabt 
true  in  many  respects.  But  that,  as  our  statute  is  expressed,  both 
subjects  being  combined,  by  express  reference,  how  it  can  be  true, 
{hat  in  a  case  of  clear  proof,  one  may  be  so  situated,  as  to  be  en- 
titled to  avoid  the  conveyanoe,  and  not  sue  for  the  penalty,  I  do  not 
comprehend. 
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The  twenty-third  seetioQ  of  our  statute  Bays  that  ^  only  the 
party,  whose  right,  deht,  or  duty  is  attempted  to  he  avoided,  may 
avoid  the  conveyance/'  and  the  twenty-fourth  section,  that  <'  all  the 
parties  to  such  firaudulent  and  deceitful  conveyance,  &c.  shall  for- 
feit and  pay  a  penalty,"  &c,  which  forfeiture  shall  be  equally  di- 
vided between  the  party  aggrieved,  i,  «.,  whose  right,  debt,  or  duty 
is  attempted  to  be  avoided ;  referring  in  ioHdem  verbis,  to  the  def- 
inition of  the  person  who  may  avoid  the  contract,  thus  making 
them  identical,  so  far  as  language  can  do  it.  So  that  to  say,  in  this 
case,  that  the  plaintiff  is  entitled,  under  the  statute,  to  avoid  the 
conveyance,  and  not  to  sue  for  the  penalty,  is  a  mere  arbitrary 
evasion  of  the  manifest  import  of  the  statute. 

Bankrupt  cases  prove  nothing  either  way.  Sureties  were  for> 
merly  not  allowed  to  prove  their  daim  as  creditors,  either  in  this 
country  or  in  England.  But  in  the  late  bankrupt  law  of  the 
United  States,  sureties  were  allowed  to  prove,  and  were,  of  course, 
barred  by  the  bankrupt's  discbarge;  as  wa  sheld  in  the  case  carried 
up  to  the  United  States  Supreme  Ck>urt,  from  the  decision  of  this 
court,  WeSs  v.  Mace,  17  Yt.  508,  which  was  reversed  upon  that 
ground  alone.  And  the  late  English  bankrupt  laws  are  the  same. 
And  so  against  insolvent  estates,  sureties  may  now  present  their 
claims.  But  these  remote  analogies  prove  but  little  either  way. 
There  are,  no  doubt,  some  difficulties  in  the  way  of  treating  the 
plaintiff,  as  the  party  aggrieved,  from  the  date  of  his  suretyship^ 
but  fiu:  more  in  denying  it.  If  we  deny  it,  we  must,  to  be  consis- 
tent also  deny  his  right  to  avoid  the  conveyance.  In  allowing  it,  we 
.meet  the  obvious  intent  of  the  statute,  in  both  respects,  and  cer- 
tainly do  no  violence  to  its  words ;  while,  in  the  other  case,  we 
defeat  both  the  sense  and  the  words,  and  the  obvious  design  of  the 
statute. 

The  first  impression  of  the  question  in  this  case  is  very  striking 
-—that  to  deny  a  surety  the  right  to  come  in  as  a  creditor  from  the 
date  of  his  suretyship,  is  a  manifest  perversion  of  his  true  posi- 
tion ;  and  the  more  I  have  examined  the  subject,  the  more  I  have 
felt  ccmvinced,  that  the  impediments  in  the  way  of  his  being  so 
treated,  are  rather  technical  than  substantial ;  that  they  are  too 
refined  for  common  apprehension,  or  general  acceptance.  Such.a 
construction  of  the  statute  would  be,  in  my  judgment,  but  to  in- 
vite additional  legislation,  in  order  to  reach  what  is  now  very  sat- 
isfieustorily  expressed  in  the  statute. 
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It  can  scarcely  be  claimed,  I  think,  fairly,  that  the  cUfferenee  in 
termd  between  our  statute  and  the  statutes  in  Maine  and  New 
Hampshire,  justify  any  difference  of  construction  upon  the  pcnnl 
now  under  consideration.  Our  statute  upon  this  very  point  ts 
more  comprehensive  than  in  some  of  the  states,  where  these  de- 
cisions, treating  a  surety,  as  the  party  entitled  to  redress,  as  a  cred- 
itor from  tlie  date  of  his  suretyship,  have  been  made,  and  nom«e 
perhaps  than  others,  but  they  are  all  very  similar,  more  so  than 
the  decisions  in  regard  to  them,  very  probably. 

When  Ch.  J.  Williams  says,  mBrooki  v.  0%e9  etal^  10  YL 
54^  ^  I  apprehend  that  the  word  rights  is  synonymous  with  debt  or 
duty ;"  he  is  arguing  against  its  extension  to  mean,  a  mere  right  to 
aittach  his  debtor's  property.  And  in  that  sense  we  fully  ooocar. 
It  most  undoubtedly  is  confined  to  ri^ts,  which  are  of  the  nabne 
of  debts ;  but  was,  very  probably,  inserted  to  reach  cases  analo* 
gouB  to  the  present,  where  an  inchoate  right  or  duty  existed,  bat 
which  had  not  become  ripened  or  perfected  into  a  debt  And  a 
statute  without  some  such  provision,  all  must  admit,  would  be  sad- 
ly defective.  The  &ct  that  it  was  inserted  shows  the  sagacity  of 
Ihe  firamers.  And  still  the  statute  is  so  drawn  as  to  exclude  rig^ 
in  the  nature  of  torts,  as  was  held  in  regard  to  the  ConnecticDt 
statute,  in  the  cases  cited  by  the  defendant's  counseL  But  within 
the  range  of  matters  of  ccmtract,  I  do  not  perceive  but  that  our 
statute  is  as  extensive  as  that  of  the  Idth  Elizabeth,  or  most  of 
the  American  statutes  upon  the  subject.  It  seems  to  have  been 
the  purpose  of  the  Connecticut  statute,  and  of  that  of  this  staiOy 
following  in  the  same  path,  (and  far  more  so  than  those  of  manj 
of  the  states  where  the  doctrine  has  been  held  which  we  now  hold, 
as  in  New  Hampshire  and  Maine,  where,  I  think,  the  controlling 
word  is  "  creditor,")  to  exclude  rights  of  the  nature  of  torts,  or 
not  to  include  them.  And  if  we  oonstrne  §  24  without  refer- 
ence to  §  23,  our  statute  giving  the  penalty  to  any  party  ag- 
grieved, may  be  made  as  extensive  as  the  New  York  statute.  The 
party  aggrieved,  with  no  limitation,  is  as  extensive  as  creditor,  or 
any  other  person,  but  most  undoubtedly,  our  statute  intends  anj 
person  aggrieved,  by  having  his  right,  debt  or  duty  attempted  to 
be  defeated.  In  the  original  draft  of  our  statute  upon  this  subject 
and  until  the  revision  of  1839,  the  right  to  avoid  and  to  recover 
the  penalty  were  both  given,  in  one  section  and  in  terms,  to  the 
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same  persons,  as  at  present.  As  we  are  not  able  to  see  any  reason 
why  a  surety  should  not  be  treated  as  a  creditor,  or  as  one  liable 
to  be  aggrieved,  by  his  prLncipal  oonveying  away  his  property,  to 
defeat  the  ""rights "  of  the  surely,  and  evade  the  << duty  "  of  the 
principal,  in  the  implied  obligation  to  save  the  surety  harmless^ 
the  jadgment  in  this  case  is  reversed,  and  the  case  renianded  for 
triaL 


Joseph  Hatch,  ^t  tarn  v.  S*  Bobimson  ft  Co* 
Sams  v.  James  Wade. 

J^enal  stcOutes.    Flour  Ifupectorj  ^c.    Act  of  1850.    Jbupeetum 

of  Flour. 

Flonr  inspecton  are  not  &e  ^  penoxif  injured  "  within  the  meaning  of  the  act  of 
1860,  by  the  sale  of  flour  required  to  be  inspected,  without  procuring  the 
same  to  be  inspected,  and  they  cannot  sustain  an  action  on  the  statute  for  the 
penalty  of  such  sale,  as  inspecton  of  floor. 

The  public  at  large,  the  dealers  in  flour,  and  not  flonr  inspecton,  are  intended  to 
be  protected  by  the  statute. 

These  were  actions  on  the  sta&te;  one  brought  to  recover  the 
penalties  for  selling  flonr  without  having  been  inspected ;  the  oth- 
er brought  to  recover  the  penalty  for  inspectii^  flour,  without  hav- 
ing been  duly  appointed  to  that  office* 

Both  cases  were  tried  on  demurrer;  and  the  County  Court,-* 
PiERPOiNT,  J^  presiding, — ^rendered  judgment  in  both  cases  that 
the  declaration  was  insufficient,  and  for  the  defendants  to  recover 
their  costs.  The  facts  sufficiently  appear  in  the  opinion  of  the 
court. 

Exceptions  by  plaintiff. 

W.  W.  Peck  for  plaintiff. 

SmaUey  S;  White  for  defendants,  Robmson  &  Ca 

Pock  4r  Bailey  for  defendant.  Wade. 
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The  opinion  of  the  court  was  delivered  bj 

Bedfield,  Ch.  J.  The  first  of  these  cases  is  brooght  to  re- 
cover the  statute  penalty  for  selling  flour,  required  to  be  inspeet- 
ed,  without  procuring  the  same  to  be  inspected ;  the  plaintiff  bdng 
at  the  time,  the  legally  appointed  and  qualified  inspector  of  flour 
in  the  towns  where  such  sales  were  made;  and  as  such  entitled  to 
inspect  and  brand  such  flour  or  casks,  and  to  denuud  and  receive 
the  statute  fees  for  the  same.  The  second  action  is  brought  to  re- 
<X)ver  the  penalty  for  usurping  the  functions  of  the  office  of  flour 
inspector,  without  having  been  duly  appointed  to  the  same^  thus 
lessening  pkintiff 's  emoluments.  The  penalties,  in  both  cases  are 
given  to  the  party,  or  ^  person  injure<t"  A  preliminary  questioD, 
decisive  of  the  action  in  one  event,  then  arises,  whether  this  plain- 
tiff is  the  person  injured,  within  the  meaning  of  the  statute.  The 
question  is  a  very  narrow  one,  and  one  upon  which  we  can  derive 
little  light,  from  the  general  rules,  in  regard  to  the  construction  of 
statutes.  Whether  Uie  statute  is  strictly  or  liberally  expounded, 
according  to  the  letter  or  the  spirit,  ut  res  magU  valeat  vd  penaif 
seems  of  little  significance.  The  question,  after  all,  is,  what  is  the 
reasonable  purport,  force  and  effect  of  the  statute  ?  And  whether 
the  law  will  be  likely  to  be  more  strenuously  or  fully  enforced,  in 
one  view,  than  in  another,  can  have  no  controlling  effect  in  deter- 
mining its  construction.  We  have  no  doubt  the  legislature  intend- 
ed to  have  the  statute  enforced,  and  we  presume  the  change  in 
regard  to  the  mode  of  bringing  the  action  for  penalties^  upon  this 
subject,|made  in  1850,  might  have  been  intended  to  secure  the 
more  certain  enforcement  of  the  penal  sanctions  of  the  statute,  or 
at  least  that  this  was  the  probable  purpose  and  expectation  of  the 
large  number  of  the  members.  But  if  the  change,  through  misjudge 
ment,  or  inadvertence,  or  the'indiscretion  of  some  interested  per* 
eons  in  or  about  the  legislature,  should  prove  to  have  virtually 
produced  an.  opposite  effect,  it  will  not  be  the  first  time  such  re- 
sults have  come  about,  in  similar  modes,  and  could  afford  no  just 
grounds  for  giving  the  statute  a  forced  construction,  in  order  to 
abate  such  consequences. 

The  question,  after  all,  recurs,  is  the  plaintiff  the  person  ag* 
grieved  or  injured,  in  either  or  both  these  cases.  And  the  cases 
seem  to  us  to  be  sufficiently  analogous,  in  that  respect,  to  admit 
o^  and  probably  to  merit  a  similar  determination.    For  in  some 
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probable  and  remote  sense,  It  may  weU  be  oonjectnred,  that  the 
plaintiff  has  suffered  injury  or  damage,  in  both  cases.  One  who 
takes  an  office  to  which  fees  are^attachedymaj  fisurly  be  presumed, 
perhaps,  to  derive  some  profit  from  his  fees,  and  some  injury  from 
the  loss  of  such  emoluments.  But  the  question  really  is,  was  it 
the  purpose,  or  fairly  within  the  probable  design  of  the  statute,  as 
gathered  from  its  terms,  to  protect  the  right  of  flour  inspectors  to 
their  fees? 

After  considerable  examination,  and  a  good  deal  of  reflection 
upon  the  subject,  it  seems  to  us  impossible  to  answer  this  inquiiy 
in  the  affirmative.  We  think  the  terms,  person  injured  or  aggriev- 
ed, in  the  common  language  of  statutes,  giving  rights  of  action  or 
penalties  to  such  persons,  must  be  regarded  as  extending  only  to 
such  persons  as  are  immediately  injured,  by  the  very  act  prohib- 
ited, or  by  some  direct  and  immediate,  or  necessary  and  natural 
consequences  of  such  act ;  and  that  persons  only  collaterally  or 
incidentally  injured  by  such  act,  are  not  ordinarily  regarded  as 
coming  within  the  purview  of  the  statute.  It  has  been  considered, 
that  if  a  certain  act  be  required  by  a  statute,  or  a  certain  duty  of 
persons,  whether  natural  or  artificial,  and  no  specific  remedy 
pointed  out,  that  the  party  benefitted  by  the  duty,  or  injured  by 
its  omission,  may  recover  all  damages  sustained  2>y  an  action  upon 
th$  itaMCf  and  many  statutes  give  an  action,  for  all  damages  sus- 
tained to  the  partjf  injured^  and  where  a  penalty  is  given,  and  no 
specific  mode  of  recovery  pointed  out  in  the  statute,  it  may  be 
enforced,  by  indictment,  where  no  person  is  named  to  take  the 
penalty.  But  in  none  of  these  cases  was  it  ever  held,  that  one 
indirectly  and  remotely  injured,  might  sue,  to  recover  either  dam- 
age sustained,  or  a  penalty.  Baxter  y.  Winoodei  Tumfike  Co^  22 
Vtll4. 

The  very  case  before  the  court,  if  carried  beyond  the  party  in- 
jured, directiy  by  the  sale,  may  be  carried  to  any  extent  There 
is  no  limitation.  And  unless  we  confine  the  right  of  action  to  the 
parties,  to  the  sale  prohibited,  it  certainly  admits  of  an  indefinite 
extension.  Who  are  the  parties  aggrieved  by  exporting  fiour,  or 
by  offering  it  for  sale,  is  a  question  more  easily  asked  than  satis- 
fikctorily  answered,  it  must  be  confessed.  But  we  cannot  suppose 
that  the  legislature,  in  affixing  any  of  these  penalties,  had  in 
mind  the  protection  of  the  rights  or  interests  of  fiour  inspectors. 
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It  is  obvious  their  rights  or  emolumeats,  do  ttoi,  in  any  senfle,  al- 
ter into  the  purpose  of  the  statute  It  is  for  altogether  a  Terj 
different  object  And  it  oould  n«fver  have  entered  the  mind  of 
anj  member  of  the  legislature,  that  flour  iaq»ect(Nrs  were  the  per* 
sons  likely  to  be  ix^jured,  bj  a  disregard  of  the  statute.  If  that 
was  all,  or  indeed  any  purpose  of  the  statute,  we  should  have 
feund  it  differently  expressed^  or  it  would  never  have  been  pass- 
ed. It  is  certainly  a  very  ingenious  device  to  carry  the  statute 
into  effect,  but  one  so  clearly  without  the  general  scope  and  object 
of  the  statute,  that  it  would  seem  &r  better  that  such  a  stalnte 
should  fail  of  enforcement  in  some  of  its  provisions,  than  that  a 
penal  statute  should  receive  aa  extension,  by  me^  oonslanielian, 
so  entirely  beyond  the  general  scope  of  its  tenns,  and  the  prob- 
able purpose  and  object  of  its  enactments  The  case  of  TlkJSSmg 
V.  The  Juitieet  of  Middlesex^  $  B.  ft  Ad.  938,  (23  Eng.  Com. 
Law  B.  223,)  seems  to  us  to  have  adopted  even  a  narroww  view 
of  the  import  of  the  term  party  aggrieved  or  injured,  than  the 
one  we  here  adopt.  There  was  good  reason  to  say,  in  that  caae^ 
that  an  old  innkeeper  was  more  or  less  dxrteUy  iiyured  by  Hcene* 
ing  a  new  house.  Bat  the  case  goes  upon  the  ground  that  the 
keepers  of  public  houses  were  not  the  persons  intended  to  be  pio- 
tected  by  the  statute,  but  the  public  at  laige.  So  here,  too,  it  is 
the  public  at  large,  the  dealers  in  flour,  and  not  the  flour  inr 
qpectors,  that  are  intended  to  be  protected  by  the  statute* 
In  both  casesy  judgment  ajQkmed. 
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Marriage  S§tUemenL      OimitrueHon  of  Married   Woman* s  Act. 
Oamp.  Stau  Chap.  68  I  15. 

A  nuuiiage  settlement  [incomplete  by  reaeon  of  a  want  of  tnistees,  is  only  an 
agreement  to  make  a  settlement,  and  will  not,  at  law,  exempt  the  annnal  cropa 
of  the  wife^s  land  iWrnt  an  eoLeention  against  tiie  husband. 

By  the  lasgnage  of  the  married  woman's  act,  (Comp.  Stat.  Chap.  58  |  16,)  the 
annnal  product  of  the  wife's  land  is  not  exempted  from  the  husband's  control, 
or  from  bis  erediton. 
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Tbespass  for  taking  and  canying  awaj  of  the  separate  prop- 
erty of  the  said  Martha,  wife  6f  said  Kendall,  four  tons  of  haj, 
one  cow,  and  twenty  bushels  of  oats. 

Plea,  not  guilty,  and  trial  by  the  court 

The  parties  agreed  upon  the  following  facts. 

That  some  time  prior  to  January,  1845,  the  said  Kendall  Brace 
and  one  William  Bruce,  were  justly  indebted  to  one  John  Gray, 
of  Montpelier,  in  the  sum  of  eighty  dollars,  specified  in  a  promia- 
sory  note,  dated  the  7th  day  of  February,  1842,  and  signed  by  the 
said  William  and  Kendall  Bruce,  and  nuide  payable  to  the  said 
Gray  or  order,  on  which  note  the  said  Kendall  Bruce  was  surety. 
That  some  time  in  the  month  of  February,  1848,  the  said  Gray 
commenced  a  suit  against  said  Kendall  Bruce  alone,  on  said  note, 
and  recovered  judgment  on  the  same,  before  a  justice  of  the 
peace. 

And  it  was  further  agreed,  that  heretofore,  to  wit,  on  the  —  day 

of ,  184-,  the  said  Kendall  Bruce,  now  about  sixty  years  of 

age,  intermarried  with  one  Martha  Nash,  of  East  Montpelier,  and 
that  said  Martha  was  possessed  of  property  to  the  amount  of 

about  $ ,  which  she  inherited  from  her  &ther,  whose  eslate 

was  then  in  process  of  settlement,  of  which  estate  one  John 
Mellen  was  administrator ;  and  prior  to  the  intermarriage  of  said 
Kendall  and  Martha,  they  executed  a  contract  called  a  marriage 
settlement ;  that  soon  after  the  marriage  of  said  Kendall  and 
Martha,  the  said  Martha  purchased  a  small  farm,  with  a  house 
and  bam  on  the  same,  in  the  town  of  Flainfield,  of  the  value  of 
about  $500  ;  and  the  said  Kendall  and  Martha  went  into  posaea* 
sion  of  the  same,  and  lived  and  carried  on,  the  same  ftum,  as 
husband  and  wife  usually  live  and  cany  on,  lands  owned  by  the 
wife  (the  said  Kendall  doing  most  of  the  out-door  work  on  the 
fiurm,)  and  occasionally  help  was  hired, what  other  help  was  neces- 
sary to  carry  on  said  farm ;  and  the  said  Martha  doing  the  woik  in 
the  house.  And  it  is  further  agreed,  that  in  the  spring  of  1851, 
the  said  Mellen,  administrator,  did  deliver  to  the  said  Martha 
Bruce,  two  cows,  as  her  own  property,  which  were  purchased  at 
her  request  for  their  support  on  said  farm,  and  charged  the  same 
to  her  on  her  account  against  the  estate  of  her  &ther — ^which  two 
cows  immediately  went  into  the  possession  of  the  said  Kendall  Bruce 
and  Martha  Bruce  on  said  farm,  and  from  that  time  up  to  the 
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26lli  day  of  December,  1851,  remained  on  the  premises  owned  bj 
the  said  Martha,  and  in  the  possession  of  said  Kendall  and  Martha, 
aforesaid ;  but  the  Mud  Kendall  has  made  no  claim  thereto,  but  has 
abided  by  said  marriage  settlement  And  it  is  further  agreed,  that 
daring  the  season  of  1851,  the  said  Kendall  and  Martha  raised 
on  said  £uin  about  four  tons  of  hay,  more  than  sufficient  to  keep 
one  cow  and  ten  sheep  through  one  winter,  and  did  raise  twenty 
bushels  of  oats  more  than  ten  bushels  of  grain  exempt  from  at- 
tachment by  law — ^which  said  four  tons  of  hay,  twenty  bushels  of 
oats,  and  said  two  cows,  on  the  —  day  of  ,  A.  D.  1851, 

were  on  said  &rm,  and  under  the  care  of  said  Bruce  and  wife,  as 
aforesaid.  And  it  is  further  agreed,  that  on  the  day  and  year  last 
aforesaid,  the  said  Gray  prayed  out  his  writ  of  attachment  in  due 
form  of  law,  against  said  Kendall  Bruce — which  writ  was  made 
returnable  to  Washington  CJounty  Court,  November  Term,  1851, 
on  the  judgment  rendered  by  said  justice  in  his  favor,  against  said 
Bruce,  as  aforesaid;  which  writ  was  put  into  the  hands  of 
Hiram  Thompson,  constable  of  Plainfield,  to  serve,  who  legally 
served  said  writ,  by  attaching  as  the  property  of  said  Kendall 
Bruce,  one  of  said  cows  and  about  four  tons  of  hay,  and  twenty 
bushels  of  oats,  being  the  same  oats  and  hay  before  mentioned, 
which  was  not  exempt  by  law  in  favor  of  debtors ;  which  writ 
was  duly  served  and  returned  and  entered  in  court,  when  such 
proceedings  were  had ;  that  at  the  November  Term,  of  said  court, 
1851,  the  said  Gray  recovered  judgment  against  the  said  Kendall 
Bruce,  for  $ ,  and  costs  of  suit;  and  on  the  first  day  of  De- 
cember, 1851,  the  said  Gray  prayed  out  his  writ  of  execution  on 
the  judgment  aforesaid,  for  the  debt,  damages  and  costs  aforesaid, 
dated  the  first  day  of  December,  1851,  all  in  due  form  of  law — 
which  execution  was  put  into  the  hands  of  the  said  Thompson,  on 
the  22d  day  of  December,  1851,  and  within  thirty  days  from  the 
rendition  of  said  judgment,  and  the  said  Thompson,  on  the  said 
26th  day  of  December,  1851,  took  said  cow  and  four  tons  of  hay, 
and  twenty  bushels  of  oats,  and  posted  the  same  in  due  form  of 
law,  and  sold  the  same  at  said  Flainfield,  on  the  12th  day  of  Jan- 
uary, 1852, 

The  County  Court,  September  Term,  1852, — ^Peck,  J.,  presid- 
ing,— rendered  judgment  for  the  plaintifls  to  recover  for  the  hay 
and  oats  the  sum  of  $ and  costs,  upon  the  facts  agreed,  and 
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decided  that  the  plaintiA  were  not  entitled  to  reooyer  tear  the 
cow. 
Exceptions  by  defendant 

J.  A.  Wing  for  defendant 

The  only  question  raised  in  this  case  is,  are  the  Grops  raised  bj 
the  hnsband  on  the  real  estate  of  the  wife,  after  they  are  serered 
i^m  the  behold,  liable  to  be  attached  on  the  separate  debts  of 
the  hnsband  ? 

By  the  common  law,  all  the  wife's  personal  property,  by  the 
maniage,  vests  eo  instanti  in  the  hasband,  and  he  becomes  liable 
to  pay  all  her  debts  and  liabilities  and  all  gifts  to  the  wife  after 
marriage,  never  vest  in  the  wife,  but  in  the  husband.  2  Blacks. 
Com.  483,  435,  and  cases  dteiL  Parks  ^  Co.  ▼.  OuOman  ^ 
TVtMtoe,  9  Yt  320.     Orosb^s  Admr.  y.  (M«,  82  Maine  256. 

And  the  same  rule  exists  in  chancery .  Oha$e  eioL  y»  Pdkmtr 
et  aL,  25  Maine. 

The  nse  of  the  wife's  real  estate  belongs  to  the  hnsband  dar- 
ing coverture,  and  the  products  of  the  same  go  to  the  husband 
or  his  personal  representative.  MaUoch  v.  Sieanta  ^  F|^  9 
Vt  826.     Shawy  Admr.  v.  Patndge^  17  Vt  626. 

The  wife  has  no  interest  in  law  in  the  annual  products  of  her 
lands,  unless  given  to  her  by  the  statute.    Comp.  Stat  403  §  15. 

Do  the  words  renUj  issues  and  profits^  in  our  statute,  mean  tbB 
annual  products  of  the  land  when  raised  by  the  hnsband  ?  We 
claim  not  By  the  same  section  it  is  expressly  enacted,  that  the 
hnsband  cannot  sell  and  convey  away  the  renUy  issues  saidproJSis, 
which  are  thus  protected,  except  by  joint  deed  of  husband  and  wife. 

If  the  construction  claimed  by  plaintifi  is  correct,  then  the  hus- 
band cannot  sell  any  part  of  the  crops,  unless  his  wife  join  in  a 
deed,  and  have  the  same  acknowledged  and  recorded,  Ac. 

Statutes  in  derogation  of  the  common  law,  are  to  be  construed 
strictly,  and  cannot  be  extended  further  than  the  express  wordii^ 
of  the  statute  will  warrant    PatTm  v.  Efy  etal^lD.  Chip.  37. 

MerriU  8f  WiOard  for  plaintiflfe. 

The  statute  of  1847,  exempts  from  attachment,  on  the  sole  debts 
of  the  husband,  the  '^  rents,  issues  and  profits  of  the  real  estate  of 
any  married  woman,  and  the  interest  of  her  husband  in  her  right 
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in  anj  real  estate,''  &c.;  «d  the  property  sued  for  in  this  case,  is 
the  issues  and  profits  of  the  lands  belonging  to  the  wife. 

The  parpose  of  the  statute  is  obvious,  which  is  to  secure  to  the 
wife,  the  entire  use  and  control  of  her  real  estate,  as  against  the 
creditors  of  the  husband,  and  the  language  used  is  clear  and  plain, 
and  beyond  do«bt  broad  enough  to  carry  out  this  purpose.  The 
words  descriptive  of  the  estate  and  property  exempted,  are  the 
very  wards  that  the  law  uses  in  describing  the  husband's  interest 
in  the  wife's  estate.  To  confine  their  scope  to  that  part  of  his  in- 
terest in  her  lands,  which  is  technically  real  estate^  as  now  claim- 
ed, would  give  a  construction  foreign  to  the  ordinary  and  popular 
sense  of  the  language,  and  whoUy  strange  to  persons  of  ordinary 
intelligence.  And  it  would  require  a  lawyer,  astute,  and  pos- 
sessed of  a  strong  proclivity  for  dissection,  to  discover  and  start 
a  construction  such  as  claimed. 

The  rule,  that  the  common  and  popular  meaning  is  to  be  given 
to  the  words  of  a  statute,  unless  another  one  is  apparent  obtains 
in  England,  and  is  founded  in  reason  and  good  sense.  It  is  more 
reasonable  and  imperative  in  a  free  government.  Is  there  any- 
thing, then,  compelling  a  technical  or  limited  construction  ? 

The  ante-nuptial  contract,  bars  the  right  of  the  husband  to 
those  crops,  as  well  as  to  the  cow.  The  old,  refined,  but  absurd 
doctrine,  that  the  marriage  is  a  revocation  of  the  marriage  settle- 
ment, has  long  since  been  discarded  in  equity,  and  the  husband  is 
held  as  trustee  for  the  wife,  where  there  is  no  intervention  of  trus- 
tees. 

The  same  rule  should  hold  in  law,  and  the  court  of  law  should 
resume  a  jurisdiction,  which  was  yielded  on  a  point  of  legal  fic- 
tion, and  not  drive  suitors  to  a  court  of  equity. 

The  opinion  of  the  court  was  delivered  by 

Rbdfield,  Ch.  J.  This  action  is  brought  to  recover  the  value 
of  property,  sold  by  the  defendant  as  an  officer,  upon  execution, 
for  the  sole  debt  of  the  husband,  the  property  being  the  annual 
products  of  the  wife's  land,  in  possession,  and  carried  on  at  the  ex- 
pense of  the  husband.  The  parties,  before  their  intermarriage, 
made,  in  contemplation  of  such  an  event,  what  they  considered  a 
marriage  settlement  which  was  a  stipulation  between  themselves, 
merely,  and  without  the  intervention  of  trustees,  that  the  wife 
zxvi  48 
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should  enjoy  her  separate  property,  without  interference  on  the 
part  of  the  husband.  The  statute  law  of  the  state  in  force,  at  the 
time  of  the  crops  being  grown,  and  which  it  isdaimed,  controls  the 
matter  was  as  follows :  ^  The  rents,  issues,  and  profits  of  the  real 
estate  of  any  married  woman,  and  the  interest  of  the  husband^  ia 
her  right  iu  any  real  estate,  shall,  during  oovertive,  be  exempt 
from  attaclunent,  or  levy  of  execution,  for  the  sole  debt  of  thehus* 
band,  and  no  conveyance  by  such  husband,  of  such  rents,  isBttes, 
and  profits,  &&,  shall  be  valid,  unless  by  deed  of  husband  and 
wife,"  executed  according  to  the  general  laws  of  the  state. 

It  is  claimed,  first,  that  the  marriage  settlement,  as  it  is  called, 
was  sufficient  to  exempt  the  annual  crops  of  the  wife's  land  from 
attachment  and  levy  of  execution,  on  the  husband's  debt.  But  audi 
a  contract,  without  the  intervention  of  trustees,  will  not,atlawcer* 
tainly,  have  that  effect  Such  a  contractso  executed,  is  incompleEte. 
It  is,  at  most,  but  an  agreement  to  make  a  suitable  marriage  settle- 
ment And  the  parties,  beneficially  interested,  whether  the  wife 
or  children,  may,  on  application  to  a  court  of  equity,  compel  the 
execution  of  such  a  settlement,  as  the  oourt  shall  deem  reasonable, 
which  will  then  be  effective  to  protect  the  property  at  law.  2 
Story's  Eq.  Jurisp.  §  983,  999. 

In  regard  to  the  effect  of  the  statute,  which  is  similar  to  tlioae 
of  some  of  the  other  American  states,  there  seems  to  have  beeo, 
lio  some  extent,  a  popular  impression,  that  it  would  exempt  the 
annual  products  of  the  wife's  land,  from  the  control  of  the  huaband 
or  his  creditors.  Such  was  the  decision  of  the  court  below,  and 
auch  the  impression  of  one  member  of  this  court,  at  the  first  ar- 
gument. But  a  caroful  examination  of  the  terms  of  the  statute^ 
cannot  fail,  we  think,  to  convince  all,  that  the  words  used  have  no 
▼ery  marked  fitness,  to  express  the  yearly  products  of  land,  which 
are  the  joint  results  of  labor  and  the  use  of  the  land. 

Rents,  issues  and  profits,  moro  commonly,  in  the  books,  certain- 
ly signify  a  chattel  real  interest  in  land,  a  kind  of  ^tate  growing 
oat  of  the  land  for  life,  or  years,  producing  dn  annual  or  other 
rent.  And  in  this  statute,  it  is  so  connected  with  ^  the  interest  of 
the  husband  in  her  right  in  any  real  estate,"  so  as  to  induce  4he 
the  suspicion,  certainly,  that  the  legislaturo  supposed  they  were 
only  limiting  the  husband's  control  over  such  estate,  as  he  woald 
upon  tlie  marris^^  acquiro  in  the  wife's  land,  and  reaUj  doii^ 
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nothing  more  than  securing  to  the  wife  and  family,  the  use  of 
the  wife's  chattels  real,  and  the  husband's  estate  in  her  lands, 
whether  during  coverture  or  bj  the  courtesy.  These  estates,  (a)« 
though  growing  out  of  the  wife's  lands,)  by  the  common  law,  upon 
the  marriage,  become  vested  in  the  husband,  and  he  may  sell,  as- 
mgn,  mortgage,  or  ott^erwise  dispose  of  them.  2  Eenf  s  Com.  113. 
They  may,  too,  probably  be  levied  upon,  for  the  sole  ebt'  of  the  « 
husband,  or  might  have  been  before  this  statute.  And  the  statute 
of  this  state,  giving  the  right  generally  to  levy  upon  leasehold  es* 
tates,  uses  almost  the  same  terms  as  the  statute  under  considera- 
tion. ^  The  rents,  issues,  and  profits  of  real  estate,  leased  for  life 
or  years,  shall  be  liable  to  be  taken  on  execution ;"  thus  showing 
that  the  two  statutes,  might,  very  likely,  have  adopted  the  same 
form  of  expression,  de  industna.  Rents,  issues,  and  profits,  too, 
apply  only  to  net  profits,  and  such  as  are  of  the  nature  of  rent, 
which  is,  as  every  one  understands,  a  reditus  or  return  by  some 
one,  holding  the  land  of  another,  for  which  he  awes  such  return* 
Now  the  husband  holds  the  wife's  land,  in  no  such  tenure,  but  in 
his  own  right  as  husband,  ounng  a  return  to  no  one.  It  is  observ- 
able, too,  that  the  legislature,  in  providing  a  homestead  for  the 
family,  and  securing  its  annual  products  for  their  support,  use  ap- 
propriate and  sp)dcific  language  by  providing  that  the  homestead, 
**  and  the  yearly  products  thereof,"  shall  be  exempt  from  execu- 
tion, and  that  the  husband  shall  not  alienate  or  mortgage  the  home- 
stead, but  no  provision  is  made  against  conveying  the  yearly  pro^ 
duet$  of  the  homestead. 

And  if  we  regard,  in  the  statute  under  consideration,  the  terms 
*  rents,  issues,  and  profits,"  as  equivalent  to  yearly  products^  we 
must  all  allow,  that  this  statute  has,  in  express  terms,  required  the 
transfer  of  such  yearly  products,  to  be  by  deed  of  the  husband 
and  wife  jointly,  and  to  give  effect  to  such  provision,  we  must 
hold,  that  any  other  mode  of  alienation,  even  for  value,  cash  in 
hand,  if  you  please,  or  necessaries  for  the  family,  or  to  pay  the 
very  laborers  upon  the  land,  is  altogether  void. 

The  very  use  of  the  term  conveyance,  in  the  statute,  with  refer- 
ence to  this  interest,  shows  the  probable  application  of  the  term 
to  some  estate  in  the  realty,  for  it  is  scarcely  supposable,  that  the 
legislature  would  have  used  such  a  term,  requiring  it  to  be  execu- 
ted, with  all  the  solemnities  of  other  deeds  of  real  estate,  for  the 
transfer  of  mere  personal  chattels. 
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It  may  be  supposed  bj  some,  perhaps,  tbat  this  oonstraction 
gives  less  adequate  protection  to  the  wife's  property,  which  aeeniB 
of  late  to  be  regarded  as  a  very  cherished  object  by  all.  But  we 
can  only  say,  it  affords  all  the  protection  which  the  law  gives  at 
present,  and  to  carry  the  protection  the  length  claimed,  would 
certainly  be  attended  with  serious  inconvenience,  and  often  pro- 
duce injustice,  and  for  one,  I  am  i^ady  to  say,  I  have  no  expecta- 
tion, the  legislature  ever  supposed  they  were  making  any  such  pro- 
vision, or  that  they  ever  will,  so  far  as  the  conveyance  or  transfer 
of  the  yeai*ly  products  of  the  wife's  land  is  concerned. 

Judgment  reversed,  and  case  remanded. 


HiLLARD   WiTHEBELL  V.  GOSB  &  DeLANO. 

Audita  Querela.     Officer's  Return. 

The  return  of  an  officer  is  conclusive  evidence,  between  the  parties  to  a  sait,  thai 
the  defendant  was  notified  of  the  tune  and  place  when  and  where  the  writ  was 
returnable. 

The  retam  of  the  officer  being  conolusiTe,  €m£ia  querda  cannot  be  snstahied  to 
set  aside  the  judgment  for  want  of  notice  of  the  commencement  and  peBde«7 

of  the  suit. 

And  in  such  case  if  the  party  had  no  notice  of  the  suit,  he  may  have  his  remedv 
against  the  officer  for  a  false  return,  or  he  may,  under  the  provisions  of  the 
Oomp.  Stat*  281  4  8, 9,  prefer  his  petition  to  the  county  court  for  reliel 

Audita  Quebela,  brought  to  set  aside  the  judgment  of  a  jostioe 
of  the  peace,  on  the  ground  that  the  complainant  had  no  notice  of 
the  suit,  except  such  as  was  conveyed  to  him  by  a  copy,  in  which 
he  was  notified  to  appear  at  L.  Henry's  office  in  Waterbury,  on  the 
19th  day  of  February,  1853,  at  one  o'clock,  P.  M.;  and  that  the 
complainant,  on  said  19th  day  of  February,  1853,  repaired  to  said 
Waterbury,  to  make  defense  withhis  counsel  and  witnesses,  and 
about  two  o'clock,  F.  M.,  went  to  the  office  of  said  Henry,  who 
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was  the  attorney  of  said  Goes  &  Delano^  and  there  demanded  to 
be  heard  in  said  suit ;  but  said  Henry  informed  complainant  that 
judgment  had  been  taken  against  him  in  »aid  suit,  in  the  forenoon 
of  said  day,  and  that  the  time  set  in  said  writ  for  complainant  to 
appear  was  9  o'clock  A.  M. ;  and  that  for  his  nonappearance  de- 
&ult  was  taken ;  and  that  said  justice  refused  to  open  said  cause 
for  hearing  without  the  consent  of  plaintiffs  below,  and  their  attor- 
ney refused  to  give  such  consent,  &c 

To  the  writ  of  audita  querela  the  defendants,  Goss  &  Delano, 
demurred. 

The  County  Court,  September  Term,  1853, — ^Poland,  J.,  pre- 
siding,— decided  that  the  said  writ  and  declaration  were  insufficient. 
To  which  decision  the  plaintiff  excepted. 

Z.  L.  IhurarU  and  P.  DiUingham  for  plaintiff. 

Cited  in  argument.  SUme  v.  Seaver^  5  Vt  549.  Barrett  r. 
Copekaid,  18  Vt.  67.  Mosseaux  v.  Brigham,  19  Vt  457.  SUen- 
iford  V.  Barry,  1  Aik.B21,  and  cases  there  cited.  Porter  v.  Vauglm, 
24  Vt  211.  FMer  v.  Ememm,  17  Vt  101.  Paddleford  v.  Ban- 
croft  et  dL,  22  Vt  529.  Eddy  v.  Cochran^  1  Aik.  862.  Brown  v. 
Staeyy  9  Vt  118.  Phelp9  y.  Birge,  11  Vt  161.  Crawford  v. 
Cheney,  12  Vt  567. 

X.  Henry  for  defendants. 

Cited  in  argument  Stone  v.  Seaver,  5  Vt  549.  Lovefoy  v. 
Webber,  10  Mass,  101.  Stamford  v.  Barry,  1  Aik.  821.  Marvin 
T.  Wilkine,  1  Aik.  107.  Hawke  v.  Baldwin  ^  Co.y  Brayt  85. 
Barre  v.  Gopeland,  18  Vt  67. 

The  opinion  of  the  court  was  delivered  by 

IsHAM,  J.  The  judgment  of  the  county  court  in  this  case  must 
be  affirmed.  It  is  admitted  by  the  demurrer,  that  the  process  in 
foror  of  Gross  &  Delano  v.  Witherell,  was  returnable  on  the  19th 
of  February,  1853,  at  9  o'clock  in  the  forenoon ;  that  it  was  duly 
served  by  a  deputy  sheriff;  and  that  from  the  officer's  return  on 
the  precept,  it  appears,  a  true  and  attested  copy  of  the  writ,  with 
the  officer^s  return,  was  lefl  with  this  complainant  Under  this  re- 
turn of  the  officer,  it  was  the  duty  of  the  justice  on  the  re  urn  day 
of  the  writ,  to  render  his  judgment  for  the  plaintiff  by  default,  if 
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Peck  ^  CoUfy  for  defendants. 
P.  IHlUngham  for  plaintiff. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  Ch.  J.  The  only  question  made,  in  the  present  case, 
is,  whether  the  plaintiffs,  can  recover  the  costs  and  expenses  of  the 
former  suit  in  this  case.  The  case  of  Newhury  ▼.  The  Const.  4 
Pass.  S.  Railroad  Co^  decided  in  Orange  county,  by  this  court, 
some  three  years  since,  and  not  yet  reported,  was  almost  identical 
with  the  present,  and  the  question  was  then  made  and  dedded^ 
that  the  plaintiffs  were  entitled  to  recover  the  costs  and  expenses 
of  the  former  suit  The  question  was  not  made  in  that  case,  in 
regard  to  litigation,  upon  grounds  peculiar  to  the  town,  and  in 
which  the  railroad  had  no  interest,  nor  is  that  question  made  here- 
It  does  not  appear  that  any  of  the  expenses  incurred  in  the  former 
suit  in  this  case,  arose  from  any  such  attempted  defense ;  and  we 
could  not  presume  that,  and  for  one,  I  do  not  well  see,  how  any 
such  distinction  is  maintainable  upon  principle.  If  the  town  were 
justified  in  making  the  defense,  they  were  bound  to  make  it  upan 
every  ground  which  seemed  hopeful,  as  it  seems  to  me.  The  only 
question  seems  to  me  to  be,  whether  the  town  were  justified  in 
making  the  defense ;  but  the  costs,  not  allowed  to  be  recovered  in 
that  suit,  were  such  as  accrued  in  trying  the  question  of  antagonist 
liability  between  the  railroad  and  the  town.  But  if  in  any  case, 
one  having  an  ulterior  indemnity,  may  justly  incur  expense  in  at- 
tempting a  defense,  and  be  entitled  to  recover  the  amount  of  his 
guarantor,  it  would  seem  he  should  in  this  case.  It  was  a  matter 
of  doubt  as  to  the  right  of  Battey,  to  recover,  and  of  serious  difil- 
culty,  and  one  of  which  the  railroad  were  informed,  and  which 
they  neither  assumed  to  solve  by  taking  the  burden  of  the  defense, 
or  directing  its  abandonment  The  town  then  could  do  no  less 
than  make  the  defense. 

1.  It  is  now  perfectly  well  settled  in  this  state,  and  in  England, 
and  probably  in  most  of  the  American  States,  that  in  covenants 
of  warranty  of  title,  and  for  quiet  enjoyment,  the  covenantee  be- 
ing evicted,  is  entitled  to  recover  costs,  and  expenses,  as  between 
attorney  and  client ;  notwithstanding  it  is  also  well  settled,  that  the 
covenantee  is  not  obliged  to  hold  out  against  the  claim  of  the  evio> 
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tor,  until  actual  eviction,. but  maj  buy  in  his  claim,  when  conyinced 
that  it  is  irresistible,  and  recover  the  amount  paid,  with  previous 
costs  and  expenses.  Smith  v.  OrompUmj  23  Eng.  Com.  Law  B. 
106,  is  an  English  case,  in  the  King's  Bench,  in  1832,  which  seems 
to  have  been  well  considered,  and  covers  both  points  fully.  Pit- 
kin V.  Leavitt,  18  Vt  379. 

2.  This  rule  is  not  confined  to  cases  of  covenants  for  title,  and 
for  quiet  enjoyment,  or  indeed  to  covenants  of  indemnity  against 
suits,  loss  or  damage,  or  to  that  class  of  contracts  of  indemnity,  but 
extends  to  all  cases  of  suretyship,  where  the  claim  was  in  its  na- 
ture disputable,  or  unliquidated,  and  has  generally  been  extended 
to  costs  recovered  against  the  surety,  in  all  cases,  and  to  costs  in- 
curred by  the  surety  in  making  defense,  when  it  was  done  hana 
Jide^  and  with  a  reasonable  probability  of  success.  Deering  v.  The 
JSarle  of  Winchelsea^  1  Lead.  Cases  in  Equity,  note  102 ;  Wynn 
V.  Brooke,  5  Rawle,  106.  In  the  case  of  Bayden  v.  Caibotj  17 
Mass.  169,  Parkjsb,  Ch.  J.,  thus  lays  down  the  rule  in  regard  to 
the  implied  obligation  to  indemnify  a  surety :  ^  If  the  surety  pays 
voluntarily,  he  shall  be  reimbursed ;  if  he  is  compelled  by  suit  to 
pay,  he  shall  also  be  indemnified  for  his  costs  and  expenses."  This 
seems  to  us  more  in  accordance  with  sound  principle,  and  more 
reliable  authority,  than  the  decision  of  the  same  court,  in  the  case 
cited  in  argument.  Lowell  v.  £.  4*  -^*  J^oH^^oad  Companyj  28 
Pick.  24. 

8.  Finally  it  seems  to  us  of  the  slightest  possible  consequence, 
in  regard  to  expense  to  the  defendants  in  this  case,  whether  the  ex- 
penses were  incurred  in  making  defense  in  the  first  suit,  or  that 
were  compromised  by  the  town,  and  then  the  whole  matter  litiga- 
ted in  this  suit,  as  it  inevitably  must  have  been. 

Judgment  for  the  plaintiffs  affirmed* 
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In  gmeni],  it  is  well  settled,  that  do  action  of  assmnpeit  can  be  smtained  by  one 
partner  against  his  co-partner,  in  respect  to  any  matter  connected  with  the  put 
nership  transactions. 

But  if  the  parties,  by  an  express  agreement,  separate  a  distinct  matter  from  the 
partnership  dealing,  and  one  par^  expressly  agrees  to  pay  the  other,  a  spadfic 
som  for  that  matter,  at  a  given  time,  the  action  of  assumpsit  will  lie  on  that 
contract,  though  the  matter  arose  firom  their  partnership  dealing. 

80  where  the  defendant  agreed  to  pay  the  plaintiff  a  given  sum  per  ton  for  aqniB- 
tity  of  starch,  and  the  costs  of  trsnsportaition  to  the  place  where  the  plaintiff 
was  to  deliver  the  same  by  the  contract,  the  payment  to  be  made  by  a  given 
day,  it  was  hM  to  be  an  express  contract,  on  which  the  phUntiff  can  sustain  the 
action  of  assnmpeit. 


. Absumpsit  for  a  quantity  of  starch,  and  freight  of  tlie 

Plea,  the  general  issae,  and  trial  by  the  court 

The  plaintiff  claimed  to  recover  for  48,121  pounds  of  stanii, 
at  the  price  of  $8,87^  per  hundred,  induding  freight  firom  Baire^ 
toNorthfield. 

The  defendant  admitted  that  the  amount  of  starch  was  deiiTer- 
ed  at  Northfidd,  prior  to  the  20th  day  of  Febmaiy,  1849,  and 
that  he  received  and  sold  the  same. 

The  plaintiff  read  in  evidenee  the  foUowing  contract,  dated  Jan- 
nary  19, 1849,  and  signed  by  himself  and  the  defendant. 

**  1.  G«o.  W.  CoUamer,  on  his  part,  to  deliTer  the  starch,  saj 
<<about  20  to  25  tons,  at  Northfield,  by  the  20th  of  Febrmy 
"next 

^  2.  Orison  Foster,  to  take  the  starch  and  become  a  co-partner 
^  with  6.  W.  Collamer,  by  selling  the  starch,  and  paying  a  draft^ 
"  said  Collamer  gave  W.  Ac  F.  H.  Whittemore  &  Co.,  which  is 
^  due  about  the  15th  day  of  March  next 

^  8.  All  the  loss  or  gain  on  the  starch  is  to  be  divided  equally 
"  between  said  Collamer  and  Foster,  after  Foster's  paying  CoUa- 
"  mer  $8,75  per  hundred,  at  Northfield,  and  $2,50  per  ton  for  the 
^  freight  to  Northfield,  from  Barre,  which  Foster  is  to  do  by  the 
^  15th  of  March  next 

"  4.  Foster  to  sell  the  starch,  and  pay  the  draft  aforesidd,  fiir 
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''  about  one  thousand  dollars,  and  ike  readne  to  make  tlie  above 
**■  sum  of  $3,87^  to  Colkmer,  and  the  loss  and  gain  to  be  divided 
^  between  them* 

^The  starch  to  be  of  g(M)d  quality,  and  Foster  comes  in  partner 
^  iriih  Collamer,  on  these  oonditions,  and  CoUamer  agreei  the 
^  starch  to  hold  out  weight** 

The  defendant  elaamed  that  ike  proceeds,  of  the  sale,  deducting  the 
necessary  charges  and  expenses,  were  less  than  the  amomit  claim- 
ed by  the  plaintiff.  Both  pkdnfciff  and  defendant  furnished  speci- 
fications of  their  claims. 

The  plaintiff  admitted  two  items  in  defendant's  spedicaikiM, 
A  store  account  and  note  to  Orange  County  Bank. 

The  defendant  claimed  that  on  the  evidence,  the  plaintiff  coidd 
not  maintain  this  action ;  but  the  County  Court, — Poland,  J.,  pre- 
siding,— rendered  judgment  for  plaintiff  to  recover  for  the  amount 
of  said  starch,  and  freight  to  Northfield,  deducting  said  two  it^ns 
in  defendant's  specification,  and  interest  after  March  15, 184i9« 

Exceptions  by  defendant 

T.  P.  Redfield  and  P.  DiUingham  for  defendant. 

The  gtarch  by  the  terms  of  the  contract,  is  the  stock  in  trade* 

The  plaintiff  furnishes  the  stock,  and  tlie  defendant  agrees  to 
furnish  labor,  care,  and  diligence. 

Plaintiff  puts  into  the  partnership  the  starch  at  three  dollars 
and  eighty-seven  and  a  half  cents  per  hundred. 

Defendant  agrees  to  take  it  to  market — ''  and  comes  in  partner 
with  Collamer  on  these  conditions," — Collamer  agrees  that  the 
starch  shall  hold  out  weight ;  and  the  loss  and  gain  is  to  be  divi- 
ded between  them. 

The  writing,  on  its  face,  shows  that  the  parties  launched  a  part- 
nership—it professes  to  be  articles  of  partnership — ^**  and  Poster 
comes  in  partner  with  CoUamer  on  these  conditions." 

It  was  necessary  to  fix  a  value  to  the  stock,  furnished  by  plain- 
tiff—a standard  above  which  was  ^atn,  to  be  equally  divided  be- 
tween the  parties ;  below  which  was  hn  to  be  also  equally  di- 
vided. 

The  defendant  insists,  that  the  plaintiff  should  bring  some  prop- 
er action  to  dose  up  and  adjust  all  balances,  doe  either  party, 
arising  out  of  the  relation  imposed  by  that  contract 
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And  that  the  proper  action  is  aceounL 

If  this  were  strictly  a  mercantile  matter^-the  plaintiff  pnt  in- 
to the  partnership  $1,000,  and  defendant  assumed  to  carry  on 
trade  for  one  year,  then  pay  to  the  plaintiff  the  capital,  and  divide 
the  tloss  and  gain — it  is  quite  obvious,  if  there  was  less  than 
$1,000,  at  the  end  of  the  year,  such  loss  does  rest  equally  upon 
die  parties ;  and  such  relation  can  only  beadjnsted  by  the  action 
of  account 

It  has  been  admitted  by  the  plaintiff's  counsel,  that  this  action 
has  no  scope  to  determine  or  adjust  the  liabilities  of  the  parties, 
under  this  contract,  but  that  the  plaintiff  should  recover  in  this  . 
suit,  and  then  one  of  the  parties  should  bring  his  action  of  ac- 
count 

Yet  it  can  hardly  be  denied,  that  one  suit  in  proper  form,  wonid 
adjust  all  matters  between  the  pajiies,  growing  out  of  this  con- 
tract 

The  action  of  account  and  assumpsit  are  not  concurrent 

The  defendant  claims  that  the  net  sales  of  this  starch,  after 
deducting  charges  for  freight,  storage,  and  insurance,  is  considera- 
bly less  than  the  plaintiff  recovered  below. 

The  plaintiff  has  insisted,  that  portions  of  the  contract  sbonld 
be  r^eeted — ^but  it  is  the  duty  of  the  court  to  give  force  and  mean- 
ing to  every  part  of  the  contract  *'  Ut  magU  wdeat  quam  peretUJ* 

Where  plaintiff  agreed  with  defendant  to  convey  by  horse  and 
cart,  the  mail  between  W.  and  B.  at  £9  per  mile,  per  annum,  and  to 
pay  his  proportion  of  the  expenses  of  the  cart,  &c.;  money  re- 
ceived for  the  carriage  of  parcels  to  be  divided  between  the  par- 
ties, and  the  damage  occasioned  by  the  loss  of  parcels,  &c,  to  be 
borne  in  equal  portions ;  held,  that  this  agreement  constituted  a 
partnership,  inter  se.      Green  v.  Buehf^  2  Bingham  N.  C.  108. 

This  is  not  a  case  where  money  was  paid  to  launch  a  part- 
nership as  was  the  case  in  VentUng  v.  Lacker^  18  East  7.  WU^ 
Uanu  V.  Henehavfy  11  Pick.  79.  Helmer  v.  Smith,  20  C.  L.  R 
802.  Dab  ^  Dab  v.  Hoiley,  16  Johnson  Z^.  FremaiU  v.  GtngiH 
land,  9  C.  L.  R.  866.  Cheap  v.  Orcmond,  6  Com.  Law  R.  557. 
Seid et  oL  y.  BoUinsheadet  aL,  10  Com.  Law  R  460. 

Chancellor  Kent  folly  indorses  the  opinion  of  Ch.  J.  Spencsx, 
in  Dab  ^  Dab^.  Biuhy.    See  8  Kenfs  Oom.  28. 
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P^ckSr  Cb%  for  plaintiff* 

It  is  claimed  by  the  defendant  that  the  contract  between  the 
parties  constituted  a  copartnership,  and  that  the  remedy  should 
be  sought  in  *^  account"  But  the  agreement  was  that  the  de- 
fendant should  pay  $ per  ton  for  the  starch  on  or  before  a 

certain  day,  and  this  promise  is  independent  of  any  question  of 
profit  or  loss.  Such  payment  was  a  condition  precetient  to  any 
right  in  defendant  to  become  a  partner.  Such  payment  was  de- 
fendant's capital — and  for  that  the  suit  is  brought  Assumpsit 
lies  by  one  partner  against  another  to  recover  a  sum  which  must 
have  been  the  Inms  of  the  account  when  the  partnership  com- 
menced.    Venning  v.  Lecker,  18  East  7. 

Lord  Ellekboroxtgh  says,  ^  The  purchase  of  goods  was  to 
launch  the  partnership,  for  which  each,  between  themselves  was 
to  contribute  his  share."  GtUe  v.  Lockie^  2  Starkie  107.  Helmer 
V.  Smiihj  2  Bing.  709.  Vannessr.  Farre^y  8  Cranch  30.  Dun- 
em  V.  Lyon,  d  J.  Ch.  362.  Collji^r  on  Part  269,  270.  Gow  on 
Fart  72,  78.     WUUamty.  Hmshaw,  11  Pick.  79. 

The  opinion  of  the  court  was  delivered  by 

IsHAM,  J.  The  plaintiff  has  brought  this  action  of  assumpsit  to 
recover  for  a  quantity  of  starch,  which  was  received  and  sold  by 
the  defendant ;  and  also,  for  money  advanced  by  him  for  its  trans- 
portation to  Northfield.  A  recovery  in  the  case  is  resisted  on  the 
ground  that  the  property  was  received  under  a  partnership  contract 
and  is  involved  in  their  partnership  dealing  and  account ;  and  that 
the  remedy  of  the  party  is  not  at  law  in  this  form  of  action ;  but  is 
confined  to  the  action  of  account,  or  bill  in  equity,  in  which  all  the 
partnership  dealing  can  be  liquidated,  the  balance  ascertained,  and 
finally  determined. 

As  a  general  rule,  it  is  well  settled,  that  no  action  of  assumpsit 
can  be  sustained  by  one  partner  against  his  co-partner,  in  respect 
to  any  matter  connected  with  the  partnership  transactions,  or  which 
would  involve,  the  consideration  of  their  partnership  dealing.  Chit- 
ty  on  Cont  286.  The  reason  is,  *^  that  it  is  impossible  under  that 
fi>rm  of  action  to  settle  the  partnership  accounts,  and  that  it  would 
be  useless  for  one  partner  to  recover  what,  upon  taking  a  general 
account,  he  might  be  liable  to  refund.     Collyer  on  Part.  §  264.   ' 

On  the  other  hand,  one  partner  may  sustain  an  action  at  law, 
against  his  co-partner,  ^  on  an  express  contract,  or  covenant,  to  do, 
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or  omit  to  do,  an  j  particular  act,  not  inroM ng  any  question  aa  to 
the  general  accounts.  Thus,  if  one  partner  agrees  to  adTanee  a 
specific  sum  of  money  as  his  proportion  of  the  capital,  an  action  at 
law  will  lie  to  recover  that  amount,  even  during  the  partnership. 
Such  was  the  case  of  Venning  v.  Lecher^  18  East  7,  and  Gale  t. 
Zeckery  2  Starkie  107.  So  if  money  is  loaned  by  one  partner  to 
another,  for  the  purpose  of  forming  the  partnership,  the  money 
loaned  can  be  recovered  in  this  form  of  action  if  an  express  con- 
tract is  made  for  its  repayment.  Collyer  on  Part  264,  note  4. 
Gow  on  Part.  72, 73.  19  Wend.  424.  In  the  case  of  WiUiamM 
V.  Henskawy  11  Pick.  79,  Mobton,  J.,  observed,  '^that  if  the 
*^  plaintiffs  had  shown  an  agreement  on  the  part  of  the  defendants 
^  to  advance  one  half  of  the  money  necessary  to  carry  on  their 
^  joint  speculation,  or  a  premise  to  repay  the  plainiijffh  for  their  ad^ 
'<  vcoices,  they  might  well  recover  upon  such  undertaking  in  the 
^  present  action.''  We  think  this  doctrine  is  sustained  by  the  an* 
thorities,  and  that  a  just  construition  of  the  contract  between  Uiese 
parties,  will  bring  this  case  within  its  provisions. 

The  contract  was  made  on  the  19th  of  January,  1849,  in  whidi 
Mr.  Collamer  agreed  to  deliver  to  the  defendant  at  Northfidd, 
about  20  or  25  tons  of  starch  by  the  20th  of  February  then  next. 
By  this  provision  it  is  obvious,  that  the  starch  was  to  be  furnished 
or  procured  by  Mr.  Collamer,  at  his  expense  and  on  his  sole  re- 
sponsibility. The  defendant  on  the  deliveiy  of  the  starch  aft 
Northfield,  agreed  to  take  the  same,  dispose  of  it  in  market,  and 
to  pay  the  plaintiff  for  the  starch,  and  the  cost  of  its  transportar 
tion  to  Northfield,  amounting  to  $3,87^  per  ton,  by  the  loth  of 
March  then  next  The  language  of  the  parties,  in  their  contract 
is  in  these  words,  ^  the  loss  or  gain  on  the  starch  is  to  be  equally 
divided  between  said  CoUamer  and  Foster,after  Foster^s  paying  Ccl- 
lamer  $3,75  per  hundred  at  Northfield,  and  $2,50  per  ton  for  the 
freight  from  Barre,  to  Northfield,  which  Foster  is  to  do  by  the  15th 
of  March."  In  this  language,  there  is  an  express  promise  to  pay 
Mr.  Collamer  that  amount  by  tluit  time.  We  are  led  by  this 
provision,  to  think,  that  the  parties  did  not  intend  to  treat  the  starch 
as  partnership.property.  It  was  to  ))e  the  property  of  Mr.  Col- 
lamer, under  an  authority  in  Mr.  Foster  to  dispose  of  it.  In 
Bissett  on  Part.  60,  61,  it  is  said,  ^  that  property  wliich  belongs  to 
*^  one  or  more  members  of  a  firm,  but  not  to  all,  or  in  other  words. 
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*^  the  ownership  of  whieh  is  not  co-extensire  with  the  partnership 
^  is  not  partnership  property."  The  property,  estimated  at  a  given 
value,  was  to  stand  as  a  claim  to  be  paid  by  Mr.  Foster,  at  a  spec- 
ified time ;  the  same  as  if  so  much  money  had  been  advanced  to 
Mr.  Foster,  to  launch  the  partnership,  nnder  an  express  agreement 
to  repay  the  same  on  a  given  day.  On  this  construction,  the  case 
fiJls  within  the  rule  and  language  of  Morton,  J.,  in  the  case  of 
WtUtams  V.  Hen$haw,  11  Pick.  79.  It  was  the  use  of  that  prop- 
erty during  that  period  without  interest,  under  an  authority  to  sell 
it,  with  what  sliould  be  realized  on  its  sale,  more  than  the  amount 
which  was  to  be  paid  to  Mr.  Collamer,  which  was  to  be  applied 
against  the  personal  services  of  the  defendant,  that  was  to  be  tie 
subject  of  their  joint  interest  and  dealing.  Under  such  circum-^ 
stances,  this  action  can  be  sustained. 

But  if  the  starch  is  to  be  considered  as  partnership  proper^, 
the  result,  under  this  contract,  will  be  the  same.  If  there  liad 
been  no  express  contract  to  pay  fiir  that  property  by  the  15th  of 
March,  this  action  could  not  have  been  sustained ;  for,  under  such 
circumstances,  the  law  will  imply  a  repayment  only  of  the  balance 
after  the  liquidation  of  the  partnership  dealings.  But  the  rule 
seems  now  to  be  well  settled,  that  if  the  parties  by  an  express 
agreement,  separate  a  distinct  matter  from  the  partnership  dealing 
and  one  party  expressly  agress  to  pay  the  other,  a  specific  sum  for 
that  matter,  the  action  of  assumpsit  will  lie  on  that  contract,  though 
the  matter  arose  from  their  partnership  dealing.  CoUyer  on  Fart. 
I  272.  BisseU  on  Part.  128.  Coffee  v.  Brian,  3  Bing.  54.  Jack" 
mm  V.  Slopherdf  2  Cromp.  &  Mees,  361. 

In  the  case  of  Gihion  v.  Moore,  6  N.  H.  547,  it  was  held,  that 
partners  may  separate  any  portion  of  the  partnership  efiects  fixnn 
the  rest,  and  that  a  promise  to  pay  that  sum  is  binding,  and  an  ac- 
tion may  be  sustained  for  it,  although  it  is  not  the  final  balance 
upon  a  settlement  of  the  whole  concerns  of  the  partnership. 

When  it  is  stated  in  this  contract,  therefore,  that  the  defendant 
will  pay  the  plaintiff  the  sum  of  $3,87^  per  ton,  for  the  starch  and 
cost  of  transportation,  by  the  15th  of  March,  we  can  regard  it  in 
no  other  light,  than  as  an  express  contract,  on  which  this  action 
can  be  sustained ;  as  well,  as  if  the  defendant  had  given  the  plain- 
tiff  a  promissory  note  for  that  amount  payable  at  the  same  time. 
Vannets  v.  Forrett,  8  Cranch.  30. 

The  judgment  of  the  County  Court  is  affirmed. 
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Proceedings  tn  a  prosectaion  for  Bastardy,    BaiL    Pfincipal  ^r 
Surety,     Scire  facias.    lAabiUty  of  BaiL 

In  a  oase  of  bastardy,  the  liabifitj  of  the  hail,  on  the  recognisance  taken  before 
the  magistrate,  may  be  discharged  by  a  surrender  of  the  principal,  at  the  term, 
when  he  is  required  to  malce  his  appearance. 

Bat  the  mere  attendance  of  the  principal  in  court  to  defend  the  suit,  is  not  snfll- 
cient  to  discharge  the  bail,  there  must  be  a  formal  surrender  of  the  principal  into 
the  custody  of  the  court,  and  an  taonerttw  entered  upon  the  record  in  dischar^ 
of  the  bail. 

^d  if  no  such  surrender  is  made,  or  recognizance  entered  into  at  that  term,  of 
the  court,  the  recognisance  taken  before  the  magistrate  is  forfeited,  and  stands 
as  security  for  the  payment  of  such  sums  of  money,  as  may  be  ordered  for  the 
sni^ort  of  the  child. 

If  the  mother  execute  a  release  to  the  principal,  neither  he  or  his  bail  can  arail 
themselves  of  it  while  the  ovenseer  legally  controls  the  prosecution,  under  the 
statute,  for  the  benefit  of  the  town;  but  if  the  interest  of  the  overseer  bare 
ceased,  and  the  mother  prosecutes  the  suit  for  her  benefit^  such  release  pleaded 
in  bar,  is  a  good  defense  as  to  her;  and  if  the  town  are  not  entitled  to  the  sums 
of  money  ordered  to  be  paid,  then  she  cannot  claim  it  against  her  release. 

Scnts  Facias  on  a  recognizance  entered  into  before  a  justice 
of  the  peace,  in  a  prosecution  for  bastardy  against  one  Johnson, 
conditioned  that  said  Johnson  should  appear  at  the  county  ccmrt 
and  perform  the  order  of  said  court,  &c. 

The  defendant  pleaded  three  several  pleas  in  bar;  in  the  first 
and  second  he  set  forth  that  the  principal  was  sick  and  wholly  un- 
able to  appear,  or  be  surrendered  in  discharge  of  his  bail,  at  said 
court,  and  so  continued  during  all  said  term  of  court,  and  firom 
thence  ever  after  up  to  the  time  of  his  death,  continued  in  such  a 
poor  state  of  bodily  health,  that  he  could  not  at  any  time  have 
been  arrested  and  committed  to  jail,  &c  In  the  third  plea,  defend- 
ant set  forth,  that  afler  the  begetting  of  said  child,  and  while  said 
plaintiff  was  sole  and  unmarried,  that  she  wholly  and  absolutely 
released  said  Johnson  from  all  damage  and  cause  of  action  what- 
ever, which  might  accrue,  by  reason  of  the  begetting  the  child,  &c. 
And  that  the  sums  of  money  and  costs,  which  by  the  terms  of  the 

judgment  were  due  and  payable  prior  to have  been  paid, 

&c.,  and  that  said  town  of  Fayston,  has  been  Mly  indemnified 
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for  all  expenaw  heretofore  incurred^  and  thait  they  are  no  longer 
subject  or  held  to  support  said  child,  ice. 

To  these  pleas  in  bar  the  plaintiff  demarred. 

The  Goantj  Goort  decided  that  the  defendant's  pleas  in  bar  are 
insufficient,  and  rendered  judgment  for  the  plaintiffs* 

Exceptions  by  defendant. 

(?•  F.  Scbmmdg  for  defendant 

1.  It  has  long  been  well  settled,  that  the  liabilitj  of  bail  in  cases; 
of  this  kind  is  analogous  in  all  respects  to  that  of  bail  on  mesn^ 
process^  &c  Mather  v.  Glarky  2  Aik.  209.  Gtwf  v.  FuUamei^ 
a2.,7yt.452. 

2.  The  sickness  of  Johnsoi^  at  the  time  he  was  required  to  ap- 
pear, so  severe  as  to  make  it  morally  impossible  to  surrender  him, 
(and  espedally  when  followed  by  Ids  death  of  the  same,)  created 
a  substantial  excuse  for  not  keeping  the  recognizance. 

Johnson  could  not  be  surrendered  without  the  hazard  by  the  de-^ 
fondant  of  the  guilt  of  homicide,  nor  could  the  court  commit  him 
without  similar  risk ;  and  it  would  be  absurd  and  inhuman  to  sur- 
render under  sach  circumstances^  when  it  could  be  followed  by  n» 
beneftcial  or  useful  consequences  whatever.  OcUheasi  Vk  Oatmon^ 
IJ.  C.  28.    LoffUn  v.  Fawlery  18  J.  R.  858. 

8.  The  third  plea  shows  the  honajide  execution  of  the  release 
for  a  valuable  consideration ;  that  the  defendant  was  prevented 
from  availing  himself  of  it  by  the  entry  of  the  overseer,  and  that 
all  right  of  the  overseer  to  the  money  ordered  to  be  paid  is  goAe* 

The  single  question  then  is,  whether  the  plaintiffs  can  have  the 
benefit  of  this  state  of  things^  to  avoid  the  effect  of  this  release  aa 
to  themselves.  We  are  not  able  to  perceive  any  principle  whidi 
will  warrant  such  an  outrage  upon  justice.  It  would  be  quite  aa 
absurd  as  to  say  that  the  overseer  should  be  affected  by  the  release. 
Skerman  v.  Johnttm^  20  Yt  567. 

We  concede  the  rule,  that  we  cannot  plead  anything  that  could 
have  been  pleaded  in  the  original  action ;  but  this  could  not  be* 
pleaded  in  that  stage  of  the  suit,  as  was  decided,  because  it  was  i» 
substance  a  suit  by  the  town ;  but  now  the  case  is  continued  bothr 
in  substance  and  form,  by  the  individual  for  his  own  benefit,  and 
we  submit  that  she  cannot  have  the  benefit  of  the  prosecution 
without  letting  in  the  defense  to  it,  aa  to  her. 
XXVI  4d 


762  FOURTH  JUDICIAL  CTKCUTT. 

Humphrey  &  Wife  v.  Kaaaon. 

The  Babstance  of  the  pkinlifiP's  aigument  is  that  the  release 
will  not  bar  the  past  stage  of  the  case,  becaase  the  overseer  con- 
trols it,  and  that  it  will  not  bar  the  proceeding  by  the  plaintiffs  be- 
cause it  should  have  been  made  at  the  past  stage  of  the  case^  and 
therefore  it  can  have  no  effect  in  any  manner. 

Peck  Sf  (Jofhy  for  plaintiffs. 

The  bail  in  a  recognizance  taken  bj  a  magistrate  upon  a  com- 
plaint for  bastardy,  can  only  be  exonerated  &(»n  his  liability  ibr 
his  principal  by  an  actual  surrender  of  the  principal  into  the  cos- 
tly of  the  officers  of  the  court,  and  this  mast  be  evidenced  by  an 
exofMreHvT^  entered  upon  the  record.  Bhod  v.  Morrill,  17  Yt  598. 
Simmons  v.  Adams  et  dL,  15  Vt.  677. 

And  an  appearance  by  attorney  is  no  discharge  of  baiL    Ihid. 

The  third  plea  sets  up  a  defense,  of  which  the  defendant  might 
and  did  avail  himself  before  judgment,  and  the  judgment  is  an  es- 
toppeL 

No  matter  of  defense  can  be  pleaded  to  a  scire  facias  on  a  re- 
cord which  existed  anterior  to  therecoveiyof  the  judgment;  and 
neither  bail  nor  sureties  can  plead  that  judgment  .was  obtained 
against  them  by  fraud.  1  Chitty's  PL  426.  Gould's  PL  297  § 
154.    Parkhurst  v.  Sumnery  23  Yt  538. 

The  opinion  of  the  court  was  delivered  by 

IsHAM,  J.  The  Comp.  Stat  423  §  3,  provides,  that  a  justice 
before  whom  a  person  is  charged  with  being  the  father  of  an  illegit- 
mate  child,  shall  require  him  to  enter  into  a  recognizance  to  such 
woman,  with  sufficient  sureties,  conditioned  that  he  personally  ap- 
pear before  the  county  court,  and  answer  and  abide  the  otdet  of 
tiie  court  thereon.  If  the  person  charged  is  adjudged  to  be  the 
father  of  the  child,  and  the  court  order  the  payment  of  specific 
sums  of  money  for  its  support,  the  father  is  required  at  the  term 
of  the  court  when  the  orders  are  made,  to  enter  into  another  re- 
cognizance to  abide  and  perform  the  orders  of  the  court  This 
recognizance  is  a  discharge  of  the  one  before  the  magistrate.  Comp. 
Stat  424  §  8,  9. 

The  liability  of  the  bail  on  ihe  recognizance  taken  before  the 
magistrate,  may  be  discharged  by  a  surrender  of  the  principal,  at 
the  term,  when  he  is  required^to  make  his  appearance.  SimmansY, 
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Adams,  16  Vt  681.  Blood  v.  AfomO,  17  Vt  698.  Mather  v. 
Clarky  2  Aik.  209.  But  the  mere  attendance  in  conrtbj  the  prin- 
cipal, to  defend  the  suit,  is  not  sufficient  for  that  purpose,  ^ere 
must  be  a  fonnal  surrender  of  the  principal  into  the  custody  of  the 
eourty  sedente  ctino,  and  an  exoneretur  entered  upon  the  record  in 
discharge  of  the  baiL  If  no  such  surrender  is  made,  or  recogni- 
zance entered  into  at  that  term  of  the  court,  the  recognizance  taken 
before  the  magistrate  is  forfeited,  and  it  stands  as  security  for  the 
payment  of  such  sums  of  money,  as  may  be  ordered  for  the  sup- 
port of  the  child. 

In  this  case,  as  no  such  surrender  was  made,  and  no  recogniz- 
ance entered  into  as  required  by  the  statute,  the  defendant  is  liable 
on  the  recognizance  taken  before  the  magistrate,  unless  the  mat- 
ters pleaded  in  bar  constitute  a  defense.  We  do  not  see,  upon  the* 
authorities,  how  the  two  first  pleas  in  bar  can  be  sustained.  The' 
first  plea  goes  to  the  whole  action  ;  the  second,  to  the  sum  ordered 
to  be  paid  and  due  September  1,  1851 ;  in  each  of  which,  the 
sickness  of  the  principal  is  relied  on,  as  an  excuse  for  not  making 
the  surrender,  or  entering  into  the  recognizance.  In  the  case  of 
Wynn  v.  Pett^y  4  East  102,  the  same  facts  were  relied  upon,  on  an 
application  for  further  time  to  make  a  surrender ;  but  the  applica- 
tion was  refused.  The  court  remarked,  **  that  they  thought  the 
**  inconvenience  ought  rather  to  be  borne  by  the  bail  who  must  be 
^  fixed  for  not  complying  with  their  undertaking,  than  by  the  plain- 
*^  tiff  who  would,  otherwise,  be  delayed  of  his  right  That  the 
^  hardship  of  a  particular  case  would  not  justify  them  in  departing 
^  from  the  established  practice  of  the  court,  and  where  one  party 
^  must  suffer  by  the  act  of  Grod,  they  could  not  interfere.*'  In 
Goodwin  v.  Smithj  4  N.  H.  29,  it  was  held,  <<  not  to  be  a  good  plea 
^  in  bar  to  a  scire  facias  against  bail,  that  the  principal,  on  the 
'^  first  day  of  the  term,  when  judgment  was  rendered  against  him, 
^  became  sick,  and  so  remained  until  after  the  return  day  of  the 
^  execution,  so  that  he  could  not  have  been  raodoyed  without  man- 
^  ifest  danger  to  his  life,  and  after  the  return  day,  died." 

If  the  death  of  the  principal  had  occurred  before  the  liability  of 
the  bail  had  l)ecome  fixed,  an  exoneretur  would  have  been  ordered, 
and  perhaps  the  same  rule  would  exist  in  other  cases  of  legal  im- 
possibility, as  in  the  case  of  a  confinement  of  the  principal  in  other 
person's  hands  under  the  custody  of  the  law.    16  East  389.   But 
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when  the  liability  of  the  bail  ia  fixed,  the  subsequent  death  of  the 
priocipa],  will  not  haye  the  effect  to  discharge  hisou 

We  think,  however,  that  the  facts  stated  in  the  third  plea,  con- 
stitute a  defense  to  this  suit  There  can  be  no  doubti  that  as  be- 
tween the  mother  of  the  child  and  Johnson,  the  release  execated 
(»y  her,  before  her  marriage  with  Humphrey,  will  be  agoodd^ensfL 
if}  this  suit,  and  will  bar  any  further  claim  on  him,  arising  out  of 
tiiat  matter.  Sherman  v.  Johman^  20  Yt.  467.  The  release,  how- 
ever, will  have  no  effect  as  against  the  town  of  Fajston,  in  whidi 
the  mother  had  her  settlement.  When  the  overseer  of  that  towa 
filed  the  certificate  of  his  intention  to  prosecute,  control,  and  man- 
ly^ the  suit,  and  to  indemnif  j  the  n^oti^r  ^pom  all  fixture  costs,  the, 
town  became  the  partj,  and  the  only  one,  who  could  control  the 
suit  The  mother  could  no  longer  he  recotgnised  as  such,  until  thei 
town  was  indemnified,  or  security  given  for  the  support  of  the 
child,  as  provided  for  in  §  14  and  22  of  the  act  s  in  that  event^  the 
atatute  provides,  that  the  powers  granted  to  the  overseer,  shidl 
oease.    Comp.  Stat  425  §  14,  and  426  §  22. 

Xo  avoid  the  operation  of  that  certificate,  and  give  effect  to  the. 
ijele^se,  it  is  averred  in  the  plea,  that  all  the  sums  <^  money  and 
Qosts,  which  under  the  order  and  judgment  of  the  court  were  to 
h^  paid  prior  to  the  1st  of  September,  1850,  were  paid  and  dia- 
diarged ;  that  the  town  of  Fayston,  is  no  longer  subject  or  held  to 
4^pport  the  child ;  that  they  have  no  interest  in  the  remiuning 
sunis ordered  to  be  paid,  which  remain  unpaid;  and  that  this  suit 
is  now  prosecuted  by  Humphrey  and  wife  for  their  sole  use  and 
l^efit,  and  that  they  are  the  real  parties  in  interest  No  olyee- 
^ns  have  been  taken  to  the  form  of  this  avennent ;  we  are;,  there- 
fpre,  to  regard  it  as  stating,  that  the  town  of  Fayston,  m«  secured 
or  indemnified  against  the  support  of  the  child,  and  all  previooa 
costs  and  expenses  paid.  Under  such  circumstances,  the  overseer 
hm  no  longer  any  control  of  the  suit  His  authority  as  such  over- 
seer in  the  management  of  that  suit,  has  ceased  But  as  the 
proceedings  were  originally  oommeiu^ed  by  the  mother,  her  nighty 
tp  prosecute  find  control  the  same  revivedt  when  the  ri^  of  the 
overseer  ceased,  and  in  her  own  right  sh^  would  be  entitled  to  re- 
ceive the  remaining  sums  ordered  to  be  paid  But  when  she  re- 
sumes the  further  prosecution  of  the  matter,  she  does  it,  subject  to 
every  defense  that  exists  between  her,  and  the  person  chaiged  aa 
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father  of  the  diild.  When  the  judgment  was  rendered,  and  the 
money  ordered  to  be  paid,  the  release  whidi  wa£  given  to  the  de- 
fendant conld  have  no  effect  Its  existence  and  effect  was  not,  and 
oonld  not  have  been  involved,  in  any  issne  formed  between  the 
town  and  the  defendant  The  defendant  was  prevented  from  avail- 
ing himself  of  it,  by  the  entry  of  the  certificate  of  the  overseer. 
But  when  his  interest  and  right  i&  overseer  has  ceased,  and  thb 
mother  is  prosecuting  the  suit  for  her  benefit,  the  release  pleaded 
in  bar,  is  a  good  defense  as  to  her.  If  the  town  are  not  entitled 
to  the  sums  of  money  ordered  to  be  paid,  the  plaintifis  cannot  daith 
the  amount  against  their  release. 

The  judgment  of  the  County  Court  must  be  reversed,  and  the 
ease  remanded. 


Statb  v.  Robert  LaBore. 
Indictment*    Pleading. 

In  an  indictznent,  every  travenable  fact  mast  be  distinctly  alleged,  with  Ume  and 


In  an  indictment  for  bigamy  where  the  time  and  place  of  the  first  marriage  was 
left  blank,  on  demurrer  the  indictment  was  held  ineu^cient. 

iNDiOTMENt  (br  bigamy.    The  first  count  set  forth,  **  that  Rob- 

"  ert  LaBore,  of  Potton,  Canada  East,  on  the  —  day  of , 

*  A.  D.  18 — ,  at  f  in  ,  did  marry  one  Catherine 

"  Pratt,  and  her,  the  said  Catherine,  then  and  there  had  for  his 
"  wifb,  and  that  the  said  Robert  LaBore  Afterwards,  to  wit,  on  the 
"  24th  day  of  April,  A.  D.  1858,  at  Marshfield,  in  said  county  of 
^  Washington,  with  force  and  arms,  at  said  Marshfield,  feloniously 
<<  did  marry,  and  to  wife  did  take,  one  Mary  Wheat,  of  said 
"  Marshfield,  the  said  Catherine,  his  former  wife,  being  then  and 
«  still  alive,  contrary,"  &c 

The  second  count  set  forth,  "that  Robert  LaBore,  of  Potton, 
^  Canada  East,  the  husband  of  one  Catherine  LaBore,  and  Mary 
**  Wheat,  of  Marshfield,  hi  said  county  of  Washington,  on  th* 
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« 24ih  day  of  April,  A.  D.  1858,  with  force  mi  arms,  at  said 
<^  Marshfield,  were  found  in  bed  together,  under  such  circum- 
^  stances,  as  to  afford  presumption  of  an  illicit  intention  between 
*'  them,  the  crime  of  adultery  then  and  there  to  conmiit,  oontrar 
^  ry,"  &c 

To  this  indictment  the  counsel  for  the  respondent  demurred,  and 
under  the  statute  stated  the  following  causes  of  demurrer :  ^  That 
the  marriage  of  the  said  Robert  LaBore  with  Catherine  Platl^ 
as  alleged  in  said  first  count  of  said  indictment,  is  not  set  forth 
with  sufficient  certainty,  there  being  divers  blanks  left  in  said  first 
count,  and  divers  omissions  of  material  averments — that  no  place 
is  alleged  at  which  the  said  first  marriage  with  the  said  Catharine 
Pratt  took  place ;  that  the  said  LaBore's  marriage  with  said  Cather- 
ine Pratt,  is  alleged  in  said  first  count  of  said  indictment,  to  have 
taken  place  in  the  year  18 — ,  and  at  no  other  time;  that  it  does 
not  sufficiently  appear  from  said  indictment,  that  the  said  Cather- 
ine Pratt  was  alive  at  the  time  of  the  aUeged  marriage  with  said 
Mary  Wheat ;  that  the  second  marriage  of  said  Robert  LaBore, 
is  not  alleged  to  have  been  to  any  woman,  but  to  one  Mary  Wheat, 
and  to  no  other  person,  and  that  said  first  count  is  in  other  respects 
uncertain,  insufficient  and  informal,  Sec 

And  the  said  Robert  LaBore,  by  his  attomies,  Peck  Ss  Colby, 
according  to  the  form  of  the  statute  in  such  case  made  and  provi- 
ded, states  and  shows  to  the  court  here  the  fi)llowing  causes  of  de- 
murrer to  the  second  count  of  said  indictment ;  that  there  is  no 
allegation  in  said  second  count  of  said  indictment,  that  the  said  Rob- 
ert LaBore  was  found  in  bed  with  a  woman,  but  only  with  one 
Mary  Wheat,  and  with  no  other  person,  and  also  that  said  sec- 
ond count  of  said  indictment  is  in  other  respects  uncertain,  insuffi- 
cient and  informal,"  &c. 

The  court  adjudged  the  first  count  sufficient,  and  that  the  re- 
spondent answer  over,  and  that  the  second  count  is  insufficient. 

Exceptions  by  respondent. 

Peck  Sf  Colby  and  MerriU  ^  WiUard  for  respondent. 

In  an  indictment  every  material  fact  which  is  issuable  and  tri- 
able must  be  laid  with  time  and  place.  Comyn's  Dig.  Indict. 
(G.  2.)  King  v.  HoUand,  5  T.  R.  619,  625.  King  v.  AyUu,  1 
T.  R.  36.    Bacon's  Abridg.  Indict.  561. 
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The  iiBt  maarriage  in  prosecutions  for  bigamy,  is  a  material 
fact.  It  must  be  proved  by  tbe  same  measure  of  testimony  as  the 
second.  3  GreenL  £v.  Title,  Polygamy.  Without  it  there  is  no 
offence  proved.  It  is  issuable  and  triable,  and  must  be  alleged  vrith 
certainty  of  time  and  place. 

This  is  necessary  to  protect  the  respondent  If  he  be  innocent, 
If  the  allegation  of  the  first  marriage  be  uncertain,  he  should  have 
the  Aarge  distinctly  made  against  him,  that  he  may  come  before 
the  court  prepared  for  his  defense. 

The  forms  of  indictment  all  provide  that  it  should  be  alleged. 

M.  H.  SessioM  for  state. 

The  second  marriage,  constituting  the  offence  for  which  the  re- 
spondent is  indicted,  it  is  wholly  immaterial  at  what  time  or  where 
the  first  marriage  took  place ;  provided,  it  is  distinctly  alleged  in 
the  indictment,  that  at  the  time  of  the  second  marriage,  the  first 
marriage  was  in  fact  then  subsisting.  1  Russ.  on  Crimes  188. 
Arch.  Criminal  PL  629.  ^ 

The  opinion  of  the  court  was  delivered  by 

Redfield,  Ch.  J.  It  seems  to  be  regarded  as  a  uniform  rule 
of  pleading,  applicable  to  indictments,  that  every  traversable  £ftct 
must  be  directly  alleged,  with  time  and  place.  The  first  mar- 
riage, in  prosecutions  for  bigamy,  is  always  traversable,  and  must 
be  established,  by  positive  proof  of  the  very  fieict  of  marriage,  if 
such  proof  is  attainable.  It  is  not  claimed,  that  such  fact  is  here 
so  alleged,  the  time  and  place  being  both  blank.  This  merely  is 
formal,  and  of  the  least  possible  importance,  but  unless  all  form 
is  to  be  disregarded,  (which  we  could  not  do  without  a  statute  to 
that  effect,  after  having  so  long  regarded  it  as  essential,)  then  this 
indictment  is  fatally  defective. 

Judgment  reversed,  and  judgment  that  the  indictment  is  in- 
sufficient. 
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Sahusl  Hatdbk  v.  Joafe^H  Jocorsoir. 
Sefereey  finding  of,    Staiuie  of  LimUaiiont, 

Whether  the  admissioiiB  of  a  party  take  a  case  vUt  of  tbe  statute  of  KmitatioBi, 
is  A  qnestion  of  law  merely,  and  where  tfaetemia  of  the  •Hmi—iftwa  ^g^  ibiiiid  by 
the  referee,  it  may  as  such  be  always  decided  by  tho  court 

Where  the  defendant  whan  oalled  upon  fcr  payment  said,  '*  I  soppoeed  It  was  paid 
by  White,  by  an  arrangement;  tell  your  ftuher  to  pat  White  up  to  pay  it^— If 
he  does  not,  I  shaU  have  to  pay  it,**— ^e^d— that  this  admission,  with  pcoef  tfaafc 
White  had  not  p^d  it,  would  remote  the  statute  bar. 

If  A.  agrees  to  take  a  debt  of  B.  against  a  third  penon,  as  payment,  <a  j  ii'  mlf,  ho 
will  be  bound  by  it,  and  it  will  amount  to  a  virtual  purchase  of  the  claim  and 
an  agreement  to  accept  it  as  payment  |)ro  toKto^  upon  A*s.  claim  against  B. 

AssuHPSir  on  a  prom»8oY^  note. 

Plea,  general  iflsue^  and  statute  of  limifationi,  and  refen-ed  un- 
der mle  of  court 

The  referees  reported  subetantiallj  as  ioDows : 

That  plaintiff  presented  the  note  of  which  the  foUowing  is  a 
copy. 

<*  For  Ttdue  received  I  promise  to  paj  Samnel  Hajrden,  or  or- 
^  der,  thirty-nine  dollars  in  neat  saleable  cattle,  balls  i^  slags  ez- 
^empt,  not  over  eight  years  old,  one  half  to  be  paid  in  the  montii  of 
*<<  October,  1853,  and  the  r^aiaSnder  in  the  month  of  Octol)er,  1844, 
«  to  be  delivered  at  Samuel  Hayden's  dwelling  house  in  Duxboiy, 
^  with  use.  (Signed,)  Josfcj^R  Johnsok.** 

'^  Huntington,  Sept  8, 1842. 

Indorsed  Oct  27, 1844,  $21,84" 

It  was  proved  that  in  June,  1848,  Charles  D.  and  Aden  Stevens, 
and  one  Lyman  White,  contracted  to  build  a  bam  for  the  plaintifl^ 
and  after  doing  part  of  the  job,  the  Stevenses  and  White  had  diffi- 
culty, which  resulted  in  the  transfer  of  the  Stevens*  interest  in  the 
contract  to  said  White,  for  the  sum  of  $13,00,  which  White  agreed 
to  pay ;  and  the  Stevenses  being  indebted  to  defendant,  it  was 
agreed  between  plaintiff,  the  Stovenses  and  White,  (to  which  de- 
fendant afterwards  absented,)  that  said  $13,00,  should  be  indorsed 
on  this  note,  and  the  defendant  allow  the  same  on  his  claim 
against  the  Stevenses,  and  White  allow  the  $13,00,  to  the  plain- 
tiff on  the  barn  contract    White  did  not  finish  the  bam  according 
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t»  the  contract,  but,  being  poor,  called  npon  the  plaintiff  for  pay- 
ment, in  small  sums,  as  he  progressed  with  the  work,  nntiH  the 
plaintiff  had  fullj  paid  White  the  whole  sum  due  for  bnflding  the 
bam,  without  deducting  the  $13,00 ;  but  it  was  proved  that  plain- 
tiff, at  the  time  the  sum  indorsed  on  the  note  was  paid,  told  the 
defendant  that  he  treated  the  $18,00,  as  a  payment,  and  we  allowed 
the  $13,00,  as  a  pajmeat  on  the  15ih  of  June,  1843. 

It  was  further  proved  that  said  White  was  indebted  to  the  d&- 
fendanty  (but  how  much,  was  much  disputed  bj  the  parties  before 
us,  and  left  much  in  doubt,  but  not  in  a  sum  sufficient  to  paj  the 
halanc0  of  the  first  instalment  on  the  note,)  and  White  agreed  to 
paj  the  balance  of  the  first  instahnent  of  this  note,  and  plaintiff 
agreed  with  defendant  ^  to  take  White  paymaster.^  White  never 
paid  anything  to  the  plaintiff  on  this  note,  but  the  defendant  rested 
in  fiuth  of  this  arrangement,  and  supposed  the  note  paid,  until  the 
statute  of  limitations  had  run  upon  the  note,  except  he  had  an  in- 
terview with  plaintiff's  son,  hereafter  mentioned.  It  was  clauned 
bj  the  defendant,  that  this  should  operate  ssApaifmetU  of  the  note. 

That  plaintiff  proved,  he  sent  his  son,  before  the  statute  run  up- 
on the  note,  to  ask  defendant  for  payment  on  this  note,  and  de- 
fendant then  said,  "  I  supposed  it  was  paid  by  White,  by  an  ar- 
rangement ;  tell  yomr  fieither  to  put  White  up  to  pay  it, — ^if  be 
does  not,  I  shall  have  to  pay  it" 

The  plaintiff  claimed  this  dedaralieii  of  the  de^mdilit  removed 
the  statute  bar. 

That  the  actual  indebtedness  of  White  to  the  deftndtiit,  at  tiie 
time  of  the  arrangement  between  pliisntiff,  defendant  and  White^ 
before  mentioned,  was  $4^  on  the  15th  of  June,  1848.  The  te^ 
erees  adjudged  that  the  said  $18,  should  apply  as  payment  upon 
the  note ; — ^that  the  arrangement  between  the  patties  to  this  suit^ 
and  White,  was  iEt  transfer  of  White's  actual  indebtedness  to  de- 
fendant, to  the  plaintiff,  inprueniij  and  that  liie  $4^  should  be  Ap^ 
plied  as  payment  pro  tanto.  They  iilso  aAyudged  that  the  defend- 
ant's admission  to  plaintiff's  sod,  did  not  remove  the  statute  bari 
and  that  plaintiff  is  barred  by  the  Matute  of  ifanitationS)  iroiii  re- 
eovering  the  balance  of  the  note; 

The  County  Court,  September  Term,  1863,— PoLAiri),  J.,  pre- 
siding,— ^rendered  judgment  on  the  repoH  fbr  plaintiff,  and  in  mak- 
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ing  up  the  judgment  allowed  the  $13^  and  the  $4^  as  payment  up- 
on the  note,  no  question  heing  made  as  to  the  $13. 
Exceptions  bj  defendant. 

Maynard  Sf  Mead  for  defendant. 

The  referees'  report  finds  that  the  balance  due  on  the  first  in- 
stallment, after  the  application  of  the  $13,  was  to  be  paid  bj  one 
White ;  and  that  the  plaintiff  agreed  with  the  defendant  to  take 
White  paymaster ;  and  that  the  defendant,  in  faith  of  this  arrange- 
ment, supposed  the  note  paid. 

1.  We  insist  that  the  agreement  of  the  plaintiff  to  take  White, 
paymaster,  made  under  the  circumstances,  as  stated  by  the  referees 
should  operate  as  a  payment  of  the  note. 

2.  It  is  insisted  that  the  finding  of  the  referees, — that  the  plain- 
tiff from  recovering  the  balance  of  the  note  is  barred  by  the  stat- 
ute of  limitations, — is  conclusive  upon  the  question. 

The  referees  as  triers  of  the  facts  can  alone  determine  what  the 
defendant  intended  by  the  language  used  to  Roswell  Hayden,  as 
stated  in  the  report,  as  the  Intention  would  have  to  be  gathered 
from  all  he  said  at  the  time,  and  the  surrounding  circumstances^ 
and  not  from  a  single  isolated  expression. 

dk  We  insist  that  the  language  used  as  reported  by  the  referees, 
does  not  remove  the  statute  bar,  as  it  neither  imports  an  acknowl- 
edgement of  the  debt,  as  now  existing,  nor  a  promise  to  pay. 
PMpi  y.  SUwarty  12  Yt.  256. 

4.  The  defendant  said,  he  supposed  the  note  was  paid  by  an  ar- 
rangement ¥nith  White — ^by  no  means  admitting  the  debt  was  then 
due ;  and  the  other  part  of  the  expression — ^that  he  should  have 
to  pay  it  if  White  did  not — ^neither  implies  any  promise  to  pay  or 
willingness  to  pay ;  but  at  most,  the  opinion  of  the  defendant,  as 
to  his  then  legal  liability. 

5.  The  reference  in  this  case  was  general,  and  the  referees  were 
not  required  to  decide  the  case  on  strictly  legal  principles ;  and 
the  referees  have  not  referred  the  questions  of  law  to  the  deter- 
mination of  the  court,  in  such  a  manner  as  to  make  the  result  of 
their  finding  depend  upon  that  determination*  And  we  think  it  is 
not,  by  any  means,  apparent  to  this  court,  that  the  referees  intend- 
ing to  follow  the  law,  have  so  far  mistaken  it,  that  they  were 
brought  to  a  different  result,  &om  that  they  would  have  reached 
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had  thej  known  what  the  law  was;  and  if  not,  then  the  court  will 
not  roTifle  their  finding.     WhiU  et  oL  v.  WkUe,  Ext.  21  Yt.  250. 

P*  Dillingham  for  plaintiff. 

The  facts  reported  bj  the  referees,  as  to  what  the  defendant 
said  to  the  plaintiff's  son,  when  he  called  on  him  for  pay  on  the 
note,  shows  both  a  distinct  admission  of  the  debt,  and  a  snbstaiiliai 
promise  to  paj  it  Either  will  avoid  the  statute  of  limitaticms. 
PAefys  y.  SCewart,  12  Yt.  256.  Paddock  y.  Colby  etoL,  IS  Yi 
485.  CartUh  t.  Paige,  22  Yt.  179.  Burton  t.  Steveni,  24  Yt 
181.    ma  T.Kendall,  25  YL52B. 

2.  The  four  dollars,  was  wrongfully  allowed,  to  the  defendant  as 
payment  on  the  note.  White's  indebtedness  to  the  defendant  was 
OB  book,  and  its  amount  was  always  matter  of  dispute.  The  re- 
ferees find  that  it  did  not  exceed  $400.  This  was  never  paid  to 
the  plaintiff,  in  whole  or  in  part,  nor  was  it  so  transferred  to  the 
plaintiff,  as  to  extinguish  White's  liability  to  the  defendant,  and  give 
a  right  of  action  to  the  plaintiff  to  recover  it  of  White.  Short  of 
this  it  was  no  payment  Chitty  on  Contracts  618.  8  Term  Bep. 
180.    5  B.  &  A.  228.    4  B.  &  C.  166. 

The  opinion  of  the  court  was  delivered  by 

Rbdfield,  Ch.  J.  In  regard  to  the  conclusiveness  of  the  find- 
ing of  the  referees,  as  to  the  statute  of  limitations,  it  is  merely  a 
question  of  law,  the  terms  of  the  admission  being  found,  and  as 
such  may  always  be  decided  by  the  court,  as  was  held,  by  this 
court,  many  years  since ;  and  the  county  court  having  treated  it 
as  virtually  referred  by  the  referees  to  them,  and  upon  that  ground, 
reversed  the  finding  of  the  referees,  we  must  conclude  they  cor- 
rectly understood  the  report  of  their  own  referees,  unless  it  ap- 
pears they  did  not  There  is  first  an  intendment,  in  favor  of  the 
report,  and  secondly,  one  in  favor  of  the  judgment  of  the  court 
below.  These,  in  a  measure,  balance  each  other,  in  this  case,  but 
the  final  presumption  is  in  &vor  of  the  judgment,  inasmuch  as  the 
reference  is  from  that  court,  and  the  report  to  them,  and  as  all 
doubts  might  have  been  solved,  by  a  recommitment,  we  must  con- 
clude, that  would  have  been  done,  unless  the  court  had  regarded 
it  as  sufficiently  explicit,  in  &vor  of  the  construction  which  they 
adopt 
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2.  If  then  the  qnestidn  of  the  legal  ettetit  of  the  iUbiilaflioJi  #aB 
properlj  referred  to  the  eoontj  coort,  i&ere can  be  Uttledonbft  tliej 
decided  it  correctly.  It  seems  to  have  been  a  dear  admisaioii  rf 
continuing  liability,  unless  it  was  paid  by  White,  and  this  liiade 
before  the  bar,  and  upon  whidiit  is  preftonlable  tibe  plaintiff  n^ht 
have  rested,  and  thus  stdfered  Ike  term  of  the  Matate  o(f  litalita- 
tiihstodapse;  sach  an  admission  oomes  lAtoily  within  the  mla 
adopted  in  this  state,  requiring  an  admission  oPcoMtiifRti^  luiMttyt 
And  if  this  liability  is  condfitioiiBl,  as  itt  the  pi^sent  eiue,  it  is  x^ 
qaired  to  remove  the  condition,  L  e.,  iti  this  tase,  to  show  thisil 
White  had  not  paid.    This  is  ni«  fMmeA. 

8.  We  tlnnk  the  phantiff  havmg  agreed  to  tab  the  debt  of  €e- 
fendanty  agaitast  WfaitOj  ma  payment,  m  prutnHf  be  most  now  be 
boand  by  it  It  wonld  be  »  virtual  parc&ise  of  d«feitdB&t%  olhbtt 
against  WlHte,  and  an  ag^reemeilt  to  a^e^tl^as  payment^  jiri 
toato,  npon  plaintiff's  ddbH. 

Judgment  afirmeiL 
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ABATEMENT. 

A  seoond  suit  for  tome  of  fhe  aame  things,  sued  for  in  a  former  rait,  still  pending 
will  not  abate  in  whole  or  part  the  other  suit.  BaOou  ▼.  BaUou  tt  aL,  678. 

See  Plkadiho;  T^uflrrsB  PB0C^^,  S. 

ACCEPTANCE.    See  pBomaooBT  Notes  abd  Bills  of  Exghahos. 

ACCOUNT. 

1.  In  the  action  of  aoconnt,  matter,  which  shows  that  defendant  Is  under  no  obllga 
tion  to  aooonnt,  cannot  be  pleaded  before  the  auditor;  if  defendant  would  ayall 
himself  of  such  an  objection,  he  must  plead  it  specially  in  bar  of  the  action, 
before  judgment  to  account  is  rendered.    Baxter  y.  Thoa^^eon,  669. 

S.  Where  the  accounting  grew  out  of  a  contract  made  bj  the  partlesjnl846,  in  re- 
lation to  growing  hops,  the  auditors  in  adjusting  the  accounts  of  the  parties, 
would  be  confined  to  the  dealings  growing  out  of  the  contract  Ih. 

t.  And  where  by  the  teims  of  the  contatct,  the  hope  raised  or  their  proceeds,  when 
prepared  lor  market.were  to  be  equally  divided  between  the  parties,  and  the  de- 
Ibadant  took  the  plaintiff's  share  to  market  without  his  knowledge  or  consent, 
^JftM  "thit  defendant  could  not  chaige  plaintiff  with  the  firelgfat  and  commis- 
aioa  ftir  selling  said  hops,  as  the  obvious  meaning  of  the  contract  is,  that  if  a 
aalt  was  made  by  their  mutual  consent,  the  avails  were  to  be  divided  equally ; 
bat  if  not  sold  in  that  manner  the  hops  were  to  be  divided,  and  each  party  re- 
eeive  their  proportloii.    Ih. 

ADMINISTBATOR. 

Where  an  administrator  parts  with  the  property  or  the  money  of  the  intestate 
and  takes  a  note  for  the  same,  he  becomes  personally  liable,  and  a  debtor  to  the 
estate  of  his  Intestate,  and  may  therefore  hold  the  note  as  his  own.  Rix,  Admr^ 
T.  JVievifu,  884. 

Bee  Pboaatb  Court,  6.  pBaeoifPTioH,  1. 

ADVANCEMENT. 

1,  The  declarations  of  an  intestate,  whether  made  at  the  time  of  maUngthe  en 
tries  in  his  book  against  his  chltdren,  or  afterwards,  are  inadmissible  as  evi- 
dence of  the  intention  of  the  intestate  in  making  such  entries.     Weaiherkead  el 
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2.  Whether  snch'charges  were  intended  by  the  intestate  as  an  •dtancement,  must 
be  evidenced  by  the  book,  and  the  intention  of  the  intestate' gathered  from  the 
book,  and  parol  testimony  is  inadmissible  to  control  the  intention  of  the  intes- 
tate.   Jb. 

AMENDMENT. 

The  omission  to  state  in  the  record  of  a  proceeding  before  a  justice  for  a  viola- 
tion of  a  penal  statute,  the  amount  of  costs  taxed  in  said  proceeding  before  th« 
magistrate,  is  not  a  fatal  defect,  though  regularly  it  should  be  entered  upon  the 
record;  but  if  it  appears  in  the  mittimus,  it  is  a  sufficient  matter  by  whieli  to 
amend  the  record,  as  the  magistrate  is  always  allowed  to  amend  when  there  is 
anything  in  the  papers  to  amend  by.    Hoaard^  escpartt,  205. 

APPEAL. 

1.  If  a  party  commence  a  suit  before  a  justice,  and  takes  an  appeal  fimn  the 
judgment  of  the  justice,  and  afterwards  pays  the  costs  in  settlement  of  tiie 
suit,  twelve  days  before  the  sitting  of  the  county  court,  and  neglects  to  prose- 
cute the  appeal  in  the  appellate  court,  it  will  operate  as  a  rttraxil,  *^  or  an  opea 
and  voluntary  renunciation  of  the  suit;"  and  in  such  a  case  it  is  a  bar  to  any 
action  for  the  same  cause  or  duty.  See  CoQin  v.  Taylor  et  at,  18  Vt.  104. 
SmaU  V.  ffaskins  et  oL,  209. 

2.  An  appeal  from  the  judgment  of  a  justice,  vacates  snd  renders  the  judgment 
null,  and  when  the  judgment  of  a  justice  is  thus  vacated,  there  is  no  existing 
judgment  which  will  conclude  the  parties,  as  a  matter  of  evidence,  or  whidi 
can  be  relied  upon  as  a  matter  of  estoppel.    lb. 

8.  And  where  the  plaintiff,  in  the  present  enit,  had  previously  commenced  a  salt 
against  these  defendants,  before  a  justice,  for  a  trespass  on  the  samepreralsas, 
(this  suit  being  for  other  txespasses  on*  the  said  premises.)  and  appesled  from  the 
judgment  of  the  justice,  which  was  adverse  to  him,  and  twelve  days  before  the 
sitting  of  the  county  court  paid  the  costs  in  settlement  of  said  s  uit,  it  inu  iuU, 
that  the  judgment  of  the  justice,  having  been  vacated  by  the  appeal,  and  never 
affirmed,  or  prosecuted  to  judgment  in  the  appellate  court,  there  had  been  no 
a<\judication  on  the  question  of  title  to  those  premises,  and  no  existing  jndlg- 
ment  which  concludes  the  parties,  ps  a  matter  of  evidence  for  that  porposa  Ik, 

See  Pabtebs,  8. 

APPORTIONMENT  OF  DAMAGES.    See  Highways  1. 

ARBITBATION. 

1.  Where  the  parties  mutually  agree  upon  a  reference  of  a  suit;  by  the  praetiee 
in  tliis  state  it  is  understood,  that  the  subject  matter  of  the  suit  is  retened, 
without  reference  to  the  form,  and  the  referee  may  decide  the  case  upon  its 
merits,  upon  any  state  of  evidence,  which  could  be  admitted  by  any  amend- 
ment, in  the  power  of  the  court  to  grant;  and  when  the  parties  refer  the  case, 
*'  to  be  decided  according  to  law,"  this  limitetionki  the  rule  of  reference,  npon 
the  power  of  the  referee,  is  to  be  understood  to  refer  to  the  merits  of  the  case, 
rather  than  to  the  form  of  the  issue.    Briggt  \,  Oakt  et  al^  188. 

2.  Davis  V.  CampbelL  28  Vt  286.    Eddy  t.  Sprague,  10  VU  218,  UidMaa^Miw. 
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AoM,  17  Vt  €9i,  tflted  with  approbation,  as  to  the  praetiee  in  tMs  state,  in  re- 
gard to  the  referenoe  of  causes.    lb. 

8.  Where  a  case  Is  referred,  the  reference  will  not  fail,  even  where  it  appears  on 
trial,  that  the  party  has  mistaken  his  form  of  action.    Bedfield,  Cfa.  J.  lb, 

i.  Under  the  practice  in  this  state,  itr  is  understood,  that  when  the  case  is  referred, 
this  will  allow  the  plaintiff  to  present  any  case,  which  he  could  have  shown  in 
court,  either  on  his  first  declaration,  or  any  declaration  which  it  was  competent 
ibr  the  coort  to  allow  him  to  file.    Br%gg$  y.  Bennett  f  Otherg,  146. 

6.  The  power  and  dntiee  of  selectmen  are  given  and  limited  by  statute,  and  when 
they  cannot  agree,  with  the  person  ^interested  in  lands  taken  for  %  highway, 
upon  the  damages,  they  may  submit  the  same  to  arbitrators;  but  they  can  only 
submit  those  matters  proper  to  be  considered  in  ascertaining  the  damages  su»- 
tained  by  taking  the  land  for  which  they,  as  selectmen,  are  authorized  to  make 
compensation;  and  the  arbitrators  in  ascertaining  the  damages  are  confined  to 
such  ihcts  and  matters,  as  could  be  taken  hito  consideration  by  the  selectmen. 
DabryH^  Y.  WhiUngham,  846. 

6.  And  hi  ascertaining  the  damages  for  land  so  taken  for  a  highway,  the  only 
matters  proper  to  be  considered  are  **  the  value  of  the  land  taken,  the  expense 
of  fencing  agamst  the  road,  and  Ihe  damage  done  to  the  land  remaining."  lb. 

7.  And  where  &e  arbitrators,  in  ascertaining  damages,  took  into  consideration  the 
injury  sustained  by  the  plaintiff  by  the  discontinuance  of  the  old  highway, 
and  the  expense  of  building  a  cross  road  on  plaintiff's  land,  it  wti  htfdj  that 
tliese  matters  were  not  within  the  submission,  as  the  selectmen,  under  the  stat- 
ute could  not  have  made  compensation  for  eitiier  of  those  matters,  and,  there- 
fore, could  not  legally  submit  them  to  arbitration.    Jb, 

8.  And  where  the  selectmen  of  a  town  and  the  plaintiff,  by  express  agreement, 
submitted  all  the  matters  passed  upon  by  the  arbitrators,  but  the  submission  is 
to  some  of  the  matters  was  not  binding  on  the  town,  and  the  arbitrators  verbal- 
ly published  their  award,  which  consisted  of  distinct  findings  on  distinct  mat- 
ters, having  no  connection— iTe&i— that  it  is  competent  for  the  plaintiff  to  de- 
clare in  assumpsit  for  the  aggregate  amount  of  the  award,  and  that  those  mat- 
ters improperly  allowed  and  which  can  thus  be  definitely  ascertained  and  com- 
puted, may  be  disallowed,  and  a  recovery  had  by  the  plidntiff  for  the  balance, 
or  upon  that  part  of  the  award  which  was  good  and  legal.    lb. 

9.  And  where  the  arbitrators  made  up  their  award  of  distinct  sums,  awarded  on 
distinct  matters,  having  no  connection  with  each  other,  and  so  verbally  pub 
lish  their  award  to  the  parties;  the  statement  of  the  aggregate  amount  of  the 
award  by  the  arbitrators  will  not  render  the  award  entire  and  indivisible;  nor 
will  sQch  aaeffect  be  produced  if,  after  so  publishing  the  award,  they  give  to 
one  of  the  parties,  at  their  request,  a  written  statement  of  the  amount  of  the 
award,  intended  for  the  use  of  the  party  and  not  as  a  publication  of  the 
award.   lb. 

10.  Where  the  submission  is  by  deed  under  seal,  and  an  award  is  made  hi  pur 
suanoe  to  the  submission,  the  award  is  a  bar  to  an^  suit  e/terwards  brought  on 
notes  or  other  matters,  intentionally  withheld  from  the  examination  and  deci- 
sion of  the  arbitrators,  if  they  were  included  in  the  submissien.  JtoNnsoii  t* 
Morse,  892. 
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It,  QiMi^WkBtii^,  imdei]  th«  Mine  state  of  fBOts^tii  awd  «l4v  parol  apjb- 
miMion  would  not  haye  the  same  effect,    lb. 

12*  But  if  tbe  omiuion  to  pment  the  netea  or  other  nwtten  to  the  aibitielef% 
arose  from  aoy  znutake,  forgetfa^ie»  or  aocidenti  ^^  then  the  matter  may  be 
replied  to  the  plea  in  bar,  and  <he  qaestion  direcUy  praBeiited»  (whether  mder 
any  of  theie  ciicumetanoeii,  t^e  ajiravd  will  be.«  bar  to  a  anit  Um  the  veeofcr]^ 
of  olajms,  so  onutted  in  the  awai4    lb, 

18.  Where  parties.  ootfUce  a  rabmi^Biovi  to  ari)itratQVB»  and  by  bond  bind  tiieniselvsi 
to  abide  by  and  perform  the  award,  the  fact  that  the  arbitraton,  m  making  their 
awmcd,  state  their  decision  in  detail  upon  each  claim,  thns  making  a  snccenkwa 
of  awards,  will  not  Yitiate  the  award.    JTeiidridfc  t,  7Mte0, 41«. 

li.  Itor  will  the  &ot,  that  the  arbitraton,  in  so  making  their  award,  do  not  strike 
the  final  balance,  but  find  the  balance  on  each  claim,  giving  to  each  party  the 
balance  comixig  in  his  fayor,  thus  leaving  the  final  balance  for  matter'  of  cod- 
pnta^on,  be  fatal  to  the  award*    Jb. 

16.  All  reasonable  presumptions  will  be  made  in  favor  of  an  award,  as  much  aa 
in  fMV  of  ajndgment;  and  the  party  ofc^jeotlng  to  the  legality  of  an  awaidt 
miwtshowoleadythe£Mtof  its  iUegality*    lb. 

le.  And  where  the  plaintiff  and  defendant  made  their  submission  by  bond,  and 
the  award  was  made  in  detail  on  each  cfaUm,  the  arWteators  giving  to  each  pav* 
ty  the  balance  coming  in  hia  favor,  without  striking  the  final  halance,  thia  faa> 
in^  matter  of  computetioiiy  and  the  plaintiff  brought  hie  salt  on  tte  bond  for 
non-performance  of  the  award  by  the  defendant,  U  vt»hMf  that  hia  nmody 
was  properly  on  the  bond,  and  that  if  defendant  withheld  die  pottioii  of  tiie 
award  in  his  favor,  the  phdntiff  might  have  judgment  on  that  poctioa  in  hia  Ak- 
vor;  and  that  there  was  no  error  because  the  judgment  was  so  rendered,  and 
afterwards,  (under  a  rule  of  comt,)  the  balance  found  due  the  dsAndaat  was 
deducted.    lb. 

17.  Where  the  parties  had  submitted  verbally  thehr  accounte  to  aAiUataonand  tba 
eflbot  of  the  award  and  a  note,  given  at  the  time,  upon  the  whole  account  waa  in 
dispute,  and  the  whole  account,ezceeding  9100,  the  plaintiff,  to  test  the  eflBbotef 
the  said  award  and  note,  upon  the  whole  account,  a^d  to  recover  for  an  item  of 
$8,20  not  passed  upon  by  the  arbitrator,  brought  his  action  in  the  county  court 
— J5MI— that  the  countj  court,  under  this  stete  of  facts,  dearly  had  jncisdio- 
tion,  and  that  the  plaintiff  is  entitled  to  recover  the  said  item  not  passed  upon 
by  the  arbitrator,  though  the  award  was  held  conclosive  upon  the  mattam  j 
ed  upon  by  the  arbitrator.    JEIpnm  v.  PrvU^  680. 


18.  An  award,  on  a  parol  submission,  will  be  conclusive  upon  all  the  matten  | 
upon  by  the  arbitrator,  though  the  parties  misapprehended  the  legal  effect  of 
the  submission  and  award,  unless  it  fairly  appears,  that  the  parties  did  not  In- 
tend a  submission  and  award,  in  the  coomion  sense  of  these  terms. 

ASSIGNMENT. 

1,  Until  notioeofaaasapu^^ia^ven  to  the  debtor,  the  rigjhte  and  intef«afes«r 
the  debtor,  are.  in  no  way  afifopted  by  the  assignment,  and  the  same  evidenoa, 
that  woujd  be  admissible  as  between  orighial  parties,  is  adBUMiblaaaagainattba 
assignee.    Zoomw  f  Jackaon  v.  JLooimi,  196 
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5.  A  deed  of  assignment  by  a  debtor  for  the  iMneflt  of  creditors,  thus  speoifled 
fhe  powers  of  the  assignees.  **  They  shall  forthwith  take  possession  of  the 
same,  and  fiSthftilly,  and  as  soon  as  practicable,  and  in  the  most  beneficial  man- 
ner, dispose  of  and  convert  into  money  the  said  real  and  personal  estate,  and 
collect  the  said  choses  In  action,  and  apply  the  money  thereftom  arising,  (after 
paying  expenses,)  In  payment  and  disAarge  of  the  debts  due  t]|e  assignees,  and 
for  which  they  are  holden  as  sureties,  and  pay  the  surplus  to  Low,  (the  assign- 
or,) or  to  such  persons  M  he  shall  appoint/*'JGre&^ 

L  That  this  did  nok  give  the  assignees  power  to  sell  oa  credit^  nor 

n.  Power  to  compound  with  debtors. 

m.  That  it  did  not  involve  a  violation  of  the  statute  agdnst  firaudulent  convey- 
ances, nor 

IV.  A  viobition  of  the  statute  of  lS4d,  agahist  general  assignments,  for  the  bene- 
fit of  creditors.    Mautff  et  al  v.  JVbyes  ei  a^,  462. 

8.  The  characteristics  which  must  determine  whether  an  assignment  is  general  i 
or  special.    lb, 

4.  The  act  of  1848,  prohibiting  general  assignments,  should  be  construed  so  as  t» 
be  confined  to  such  transfers  of  property  as  are  made  in  trust  for  creditors. 
Pedt  fOKY.  MerrUl  f  TV.,  686. 

6.  And  a  transfer  by  a  debtor  of  all  his  property  does  not  make  of  itself  what  la 
termed  a  general  assignment,  unless  It  also  be  conveyed  to  trustees,  to  be  held 
by  Uiem  in  trust  for  other  creditors.  76. 

6.  And  if  a  debtor  conveys  his  property  directly  to  creditors  or  sureties  for  their 
benefit,  and  no  trust  is  created  for  others,  the  transfer  must  then  be  regarded  as 
a  mortgage  or  pledge  of  personal  property;  and  in  such  case,  the  creditor  or 
surety  cannot  be  hold  as  the  trustee  of  the  debtor,  unless  there  is  a  surplus  left 
in  his  hands,  after  discharging  his  dahn  against  or  liability  for  the  debtor.   lb. 

ASSUMPSIT.     St6  Ihtbbbst  1;  Book  Acooust  a;  Substt  1,  2;  PAsnoa. 

SHIP  12. 

ATTACHMENT. 

1.  Where  an  officer  attached  and  removed  a  quantity  of  lumber,  and  in  hb  return^ 
as  regarded  the  lumber,  set  forth  that, ''  also  on  the  same  4th  day  of  Septem- 
ber, 1847, 1  attached  about  6000  feet  of  pme  lumber,**  &c.;  U  wa$  Ae^  after  judg. 
ment  in  the  suit  upon  which  the  lumber  was  attached,  that  the  return,  with 
such  reasonable  intendments,  as  the  court  Is  bound  to  make,  must  be  regarded 
as  sufficient  to  create  a  IUjk  though  the  return  mij^t  not  have  been  good  upon  k 
plea  of  abatement    FUtcher  v.  tdU^  170. 

2.  And  where  it  appeared  that  &e  lumber  so  attaohei  was  in  a  mill  yard,  whfeh 
belonged  to  a  third  person,  and  that  the  officer,  upon  making  the  attachment 
moved  the  lumber  from  one  to  four  rods;  this  removal  was  held  sufficient  to 
constitute  an  attachment,  or  to  make  the  officer  liable  to  the  debtor  for  the  prop . 
erty,  after  the  creditor's  fisAwaa  gone.   iA. 

XXVI  50 
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8.  If  an  officer  attach  property  owoued  by  two,  as  tenants  in  coounon,  upon  debts 
of  both  tenants,  and  proceeds  to  sell  it  Upon  the  writs  of  attachment,  he  must 
ordinarily  notify  all  the  parties  to  the  writs  or  attachments,  of  the  appraisal, 
under  the  statute,  and  if  one  of  the  tenants  has  no  notice  of  the  appraisal,  it 
will  be,  so  far  as  he  is  concerned,  the  same  as  if  no  appraisal  had  been  made. 
GatBttt  V.  Sargjumi,  424. 

4.  And  the  officer,  having  taken  the  property  fi;om  the  joint  possession  of  both 
eo-tenants,  may  surrender  it  to  either.  lb. 

6.  And  an  officer  attaching  property  in  any  case,  may,  if  he  cUbose,  deliyer  the 
property  to  the  creditor  for  safe  keeping,  during  the  pendency  of  the  suit,  and 
as  security  for  the  re^delivery  of  the  property,  take  its  value  in  money  of  tbe 
creditor;  and  of  this  the  debtor  cannot  complain  during  the  pendency  of  the 
suit.  Jb. 

6.  The  defendant,  as  constable,  attached  a  quantity  of  cheese,  which  was  the  joint 
property  of  the  plaintiff  and  one  S.,  on  writs  of  attachment  against  both  ten- 
ants; the  cheese  was  appraised  without  the  knowledge  of  the  plaintiff,  and  S!^ 

^  the  co-tenant,  deposited  with  the  defendant,  the  appraised  or  agreed  Talue  of 
the  cheese,  and  the  defendant  delivered  the  same  to  S.,  the  suit  against  the 
plaintiff  having  been  determined  in  his  favor,  and  after  a  demand  of  the  cheese 
of  the  defendant,  he  brought  lus  action  of  txover  for  the  sam^— JJeW  imdcr 
these  facts,  that  defendant's  proceediogs  with  the  property  were  not  equivaleot 
to  a  public  sale  of  the  whole  of  the  cheese,  nor  was  the  defendant  guilty  of  a 
conversion,  and  that  the  delivery  of  the  cheese  to  S  ,  one  of  the  joint  ownera, 
was  to  all  intents,  a  delivery  to  the  plaintiff.  Jb, 

7.  An  officer  has  a  right  to  take  possession  of  boxes  left  at  a  depot  for  tnmspottition, 
and  open  the  same,  and  take  on  his  attachment,  any  attachable  articles  thetein. 
Puier  V.  SUbbin$  f  JTewMy,  644. 

8.  But  where  boxes  are  so  found  at  a  depot,  in  which  there  is  property  exempt  from 
attachment,  the  officer  has  no  right  to  remove  the  same  from  tbe  depot  unnec- 
essarily, and  if  the  officer  removes  the  boxes,  and  fails  to  show  a  necessi^ 
therefor,  he  is  guilty  of  trespass.  lb. 

9.  Where  an  officer  who  was  in  the  possession  of  a  room  and  had  pennitted  W.  to 
store  certain  personal  property  in  the  same,  and  writs  were  put  into  his  hands 
against  W.,  and  the  officer  attached  the  property  in  said  room,  and  resumed  ex- 
clusive possession  of  the  room,  and  fastened  the  outer  door  bo  as  to  cut  off  all 
public  access  to  it,  though  he  oegleoted  to  fasten  an  inner  door  leading  to  a  wood 
room,— Bie^c^that  the  attachment  was  valid  and  sufficient  to  perfect  the  officer's 
right  to  the  property.    Stale  v.  Barker  et  aL,  647. 

10.  And  if  W.  had  a  joint  possession  of  the  room  with  an  officer,  when  under  the 
authority  of  the  process  in  his  hands,  the  officer  terminated  that  possession  by 
fastening  the  outer  door  to  the  room,  it  constituted  a  legal  attachment,  under 
the  authority  o{  NewUm  v.  Adaim,  4  Yt.  487.    lb. 

ATTORNEY.    Sc^Negijgksce  1;  Piokcipal  ajcd  Agkkt  6. 

AUDITA  QUERELA. 

1.  Where  property  of  a  defendant  residbg  out  of  the  state  is  attached,  end  noties 
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hM  not  been  given  to  the  de^diuit,  and  judgment  is  rendered  hj  default,  be- 
fore execution  can  issue,  a  recognizance  for  review  must  be  entered,  or  the  ex- 
ecution will  be  set  aside  on  awftto  jtterelo.  .finsftraim  (f  Poi^e  Y.  WcUermanfA9A, 

3.  An  execution  issued  by  a  justice  of  the  peace  for  a  sum  exceeding  $58,  by 
statute  is  lequiied  to  be  made  returnable  in  130  days,  and  if  made  returnable 
in  60  days,  the  execution  will  be  held  irregular  and  Toid.    Eovey  v.  NSUs,  641. 

8.  In  such  oases  the  writ  of  amXia  qitereia  is  the  proper  remedy  to  set  aside  the 
execution,  and  the  right  V>  sustain  this  suit,  will  not  be  affected  by  tiie  ftct 
that  the  officer  had  not  called  upon  the  debtor,  or  made  any  eflbrt  to  collect 
the  execution,  if  the  60  days  from  the  date  of  the  execution  had  not  expired 
when  the  suit  was  commenced.    lb. 

4.  The  retorn  of  an  officer  Is  conclusive  evidence,  between  the  partly  to  a  suit,  that 
the  defendant  was  notified  of  the  time  and  place  when  and  whekie  the  writ  was 
retuniable.     Wiiherta  r.  Gon  4'  IMano,  746. 

6.  The  return  of  the  officer  being  conclusive,  tmdita  ^mtrtla  cannot  be  sustained  to 
set  aside  the  judgment  fbr  want  of  notice  of  the  commencement  and  pendency 
oftiiesuit.   Ih. 

6.  And  in  such  case  if  the  party  had  no  notice  of  the  suit,  he  may  have  his  remedy 
against  tiie  officer  for  a  false  return,  or  he  may,  under  the  provisions  of  ^ 
Gomp.  Stat.  281  ^ .  8,  9,  prefbr  his  petition  to  the  county  court  for  relief.   Jh, 

AUDITORS. 

1.  Auditors  by  statute,  (Comp.  Stat  290  S  9,)  are  required  hi  taking  the  account 
of  the  parties  on  book,  to  examine  and  adjust  the  same  to  the  tune  of  the  au- 
dit; and  the  plaintiff  is  also  entitied  to  hold  any  lien  or  security  that  he  may 
have  obtained  by  attachment,  for  the  payment  of  the  balance  which  he  may 
recover.    Chafee  v.  Malarkee  et  at,  242. 

2.  And  whenever  any  creditor  makes  a  subsequent  attachment  of  the  same  prop- 
erty, it  is  made  subject  to  this  duty  imposed  by  statute  on  the  auditor,  and  al- 
so to  this  right  given  totiie  plaintiff,  to  hold  the  lien  or  security  on  the  property 


6.  The  rule  would  probably  be  otherwise,  if  there  was  actual  fraud  practised  be*  . 
^eeo  the  pUdntiff  and  defendant,  for  the  purpose  of  defeating  the  lien  of  the 
aiifosequent  attaching  creditors.   'Jb, 

4.  Upon  the  report  of  an  auditor  or  referee,  all  inferences  of  fietot  are  to  be  made  by 
the  court,  to  which  the  report  is  returnable,  and  after  such  court  have  rendered 
judgment  upon  the  report,  if  thehr  judgment  can  fkbiy  be  sustahied,  by  any  in- 
ference of  fiict  they  mi g^t  have  drawn  from  the  report,  this  court,  as  a  coTut  of 
error  will  presume  they  based  the  judgment  upon  such  inference.  WUU  f  Foit- 
ftofOw  V.  JfM,  617. 

6.  When  a  case  is  recommitted  to  an  auditor,  it  is  matter  of  discretion  with  him, 
whether  to  require  the  parties  to  go  over  anew  the  whole  trial,  or  not;  but  if 
the  purposes  of  a  recommitment  were  for  a  new  trial,  and  the  auditor  improp 
eriy  refuses  to  try  the  case  anew,  the  proper  place  to  set  the  matter  right,  is  la 
the  county  court    Jfitson  t.  Potter,  722* 
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AWABD.    See  ABUTEiaiOM. 

BANKBUPTCY. 

It  h  now  settled  law  in  this  stale,  that  a  oeitifloate  obtained  by  a  bankrupt,  i 
the  act  of  Congress  of  1841,  is  a  bar  to-.an  action  upon  a  judgment,  recorered 
pending  the  proceedings  in  bankmptcy,  and  before  the  granting  of  the  certifi- 
oate,  upon  a  debt  due  at  the  time  of  the  decree  of  banlmiptcy;  and  ttie  costs, 
accming  upon  the  debt  after  the  decree  and  befbre  the  granting  of  the  oertttl- 
cate,  follow  the  debt,  in  this  respect.  Bee  SarrmgkmT.  McNamgkkm,  90  Yt. 
S98.    Downer  r.HQ»eU,S97, 

Jhe  Coin>iTio«  Pbbcbdsvt  1;  PBOMzaaoBT  Notbb  amd  Bills  of  Jg^g^wAwng 

16, 1«,  17. 

BAILMENT.    See  Ck>WMOv  Gabboebs. 

BASTAKDY. 

1.  A  bastard  child,  bom  oat  of  the  state,  its  mother  at  the  time  having  no  domicil 
within  the  state,  cannot  be  affiliated,  or  its  maintenance  charged  upon  the  &- 
ther  under  our  statute.  See  (TrcAoM  ▼.  JfonscrgA,  2S  Vt.  54&  JSJsgluon  t.  Atf- 
UeM,5^, 

%.  But  if  the  mother  is,  at  the  time  of  the  birth  of  the  child,  bonafde  an  inhabitant 
of  the  state,  and  the  birth  of  the  child,  by  accident,  or  during  a  temporaiy  ab 
aence,  occurs  out  of  the  state,  the  mother  may  have  her  remedy  under  the  stat- 
ute, against  the  father.    i&. 

t.  And  if  there  is  eridence  tending  to  show  the  residence  of  the  mother  to  ba  is 
the  stete,  at  the  time,  though  the  birth  of  the  child  occurred  out  of  the  state^ 
flie  eyidence  should  be  submitted  to  the  jury  on  the  question  of  residence.    A. 

4.  By  the  proyisions  of  the  act  of  1821,  and  also  Comp.  Stat  866  §  6,  if  the  par 
ents  of  an  illegitimate  child  intermany,  and  recognise  and  treat  such  child  aa 
thebr  own,  it  will  render  the  child  legitimate,  the  same  as  if  bom  in  lawfiil 
wedlock,  and  the  child  will  take  the  settlement  of  the  father,  as  one  of  tbia 
legal  consequenoea  resulting  from  such  act  of  legitimation.  Morkimgkam  t. 
Mnmi  EMjf,  663. 

6.  In  a  case  of  bastardy,  the  liability  of  the  bail,  on  the  lecognixanoe  taken  bdion 
the  magistrate,  may  be  discharged  by  a  surrender  of  the  principal,  at  the  tcnn, 
when  he  is  required  to  make  his  appearance.     Ihm^njf  etua^r.  Ouson,  760l 


6.  But  the  mere  attendance  of  the  principal  in  court  to  defend  the  suit,  is  not  i 
cient  to  discharge  the  bail,  there  must  be  a  fonnal  surrender  of  the  principal  into 
the  custody  of  the  court,  and  an  exoHereteur  entered  upon  the  reoordin  dlschaiga 
of  the  baiL    lb. 

7.  And  if  no  such  surrender  is  made,  or  recognisance  entered  into  at  that  tenn  of 
the  oourt,  the  reoogniianoe  taken  before  the  magistiate  is  f(»feited,  and  stands 
as  security  for  the  payment  of  such  sums  of  moo^,  as  may  be  ordered  for  tha 

support  of  the  child.    Jb. 

8.  If  the  mother  execute.a  release  to  the  principal,  neither  he  or  his  ball  can  Bvail 
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themsehres  of  It  while  the  oyeneer  legaOj  controls  the  proteention,  under  the 
etatute,  for  the  benefit  of  the  town;  but  if  the  interest  of  the  overeeer  hav« 
eeued,  and  the  mother  prosecutes  the  suit  for  her  benefit,  snch  release  pleaded 
in  bar,  is  a  good  defense  as  to  her;  and  if  the  town  are  not  entitled  to  the  snma 
of  money  ordered  to  be  paid,  then  she  cannot  claim  it  against  her  release.    lb, 

BETTERMENTS. 

A  declaration  for  betterments,  filed  in  action  of  <yectment,  is  a  mere  adjunct  to  the 
action  of  qectment,  and  does  not  oome  within  the  proTisions  of  the  statute, 
(Comp.  Stat,  m  ^  IT,)  giying  aright  of  review,  and  in  a  cause  or  suit  founded 
on  siieh  a  declaration,  neither  party  is  entitled  to  a  review.  AUen  v.  Taylor  it 
al.,689. 

BILLS  OF  SALE,    files  EviDKircB  6. 

BOND. 

1.  Where  the  defendant  gave  the  plaintiff  a  penal  bond,  conditioned  that  he  would 
build  a  certain  house  for  J.  by  the  first  day  of  August,  A.  D.  1849,  and  save  the 
plaintiff  harmless  from  all  liability  on  plaintiff  *s  contract  to  build  the  said  house^ 
and  the  defendant  failed  to  build  the  house  by  the  time  specified,  and  the  plain- 
tiff commenced  a  suit  upon  said  bond,  and  after  the  commencement  of  said  suit, 
the  plaintiff  was  compelled  to  finish  said  house  at  the  expense  of  about  seventy 
dollars,  it  wom  hM^  that  this  expense  should  be  included  in  the  assessment  of 
the  damages,  it  being  found  by  the  referee,  to  whom  the  case  was  referred,  thai 
there  had  been  a  breach  of  said  bond  when  the  suit  was  brought  Bptar  v.  fito* 
qf,  61. 

8.  And  if  the  bond  be  treated  as  a  bond  of  indemnity,  it  was  sufficient  to  sustain 
the  action,  that  there  had  been  a  breach  of  its  condition  when  the  action  was 
brought    Ih. 

a.  Damages  on  bonds  of  indemnity,  are  always  assessed  up  to  the  time  of  trial,  ift. 

BOOK  ACCOUNT. 

1.  Where  the  plaintiff's  account  was  crret  one  hundred  dollars,  but  he  and  the  de- 
fendant had  looked  over  the  account,  at  the  end  of  every  week,  and  the  balance 
was  carried  on  to  the  account  of  the  next  week,  and  so  fh>m  week  to  week  until 
the  parties  had  a  final  settlement  or  looking  over,  and  found  the  balance  due 
plaintiff  to  be  $97,00;  the  plaintiff  called  upon  the  defendant  to  pay  this  sum;  he 
neglecting  to  pay  it,  the  plaintiff  brought  the  present  suit,  insisting  that  the 
whole  account  between  himself  and  defendant  was  an  open  book  account;  upon 
this  state  of  fkcts  it  wot  ikeld,  that  the  settlement  was  not  a  merger  of  all  the 
puvious  deaUngs,  between  the  parties,  and  that  the  county  court  had  jurisdic- 
tion of  the  suit     dark  v.  JEdgdl,  108. 

2.  It  was  also  hddj  that  though  assumpsit  may  lie  upon  an  implied  promise  to  pay 
the  balance  found  due;  yet  that  does  not  preclude  the  general  action  of  assump- 
sit for  goods  sold  and  delivered,  and  the  settiement  might  be  used  as  evidence  to 
regulate  the  sum  to  be  recovered.    76. 

8.  Where  property  is  sold  conditionally,  and  payments  are  made  for  it  by  way  of 
services,  the  services  may  be  charged  on  book  to  await  their  subsequent  appUca- 
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tion;  and  if  the  property  so  sold  k  leeeiTed  beok  bj  the  vmdor,  tiie  Tsndee 
may  recover  for  his  seryices  in  an  action  on  book,  if  no  appHcatkm  has  been 
madeoftbe  senrices.  It  ww  so  held  in  iSloM  ▼.  i>tafa|^cr,  U  Vt  4S8.  MarUm 
7.  £am$s  ^  Beihw,  476. 

See  Saub  8 ;  JuffncB  of  tbb  Pxacx  1, 2. 

CASES  OYEBRULED,  QUESTIONED  AND  COKSIDERED. 

The  case  of  LoreO  ▼.  Leiand,  8  Vt.  681,  considered  and  affirmed;  and  Stroitg  ▼. 
Strong^  2  Aiken  878,  modified  and  overmled  so  far  as  it  conflicts  in  principle 
with  the  doctrine  held  in  LoveU  v.  Z^sloiul.    Paris  t.  JSMctt,  808. 

Bee  ABBrmATioH  S. 

CASE.    Bee  Railboad  Compaitieb. 

CHANCERY. 

■  1.  The  statute  In  relation  to  the  rights  of  married  women,  (Comp.  Stat  408  \  16,) 
provides  that  "  The  rents,  issues  and  profits  of  the  real  estate  of  any  married 
^  woman,  and  the  interest  of  her  husband  in  her  right  in  any  real  estate,  which 
**  belonged  to  her  before  marriage,  or  which  she  may  hare  acquired  by  gift, 
**  grant,  devise  or  inheritance,  during  coverture,  shall  during  coverture,  be  ez 
'*  empt  from  attachment  or  levy  of  execution  for  the  sole  debts  of  her  fausbttnd; 
**  and  no  conveyance  made  during  coverture,  by  such  husband,  of  such  rents, 
**  issues  and  profits,  or  of  any  interest  in  such  real  estate  shall  be  valid,  unle« 
**  the  same  be  by  deed,  executed  by  the  wife  jointly  with  the  husband,  and  ao- 
**  knowledged  by  her,  &c.*'  Jt  teas  heid  that  this  statute  embraces  all  the  righti 
in  real  estate  which  the  wife  shall  acquire  during  coverture,  as  well  as  Aerig^ 
in  real  estate  acquired  by  her  before  marriage.  And  it  was  also  ktU  that  th« 
word  "  grant  **  applies  to  all  conveyances  by  deed  which  are  not  gifts.  Peek  ei 
4a,  V.  WttlUm,  8S. 

5.  Bdd  also  that  the  statute  applies  to  all  future  conveyances  made  by  the  hna- 
band,  whether  the  coverture  existed  at  the  date  of  the  statute  or  not    /&. 

8.  ffdd  also,  that  the  statute  cannot  be  regarded  as  having  deprived  the  husband 
of  any  rights  which  were  not  clearly  subject  to  the  control  of  the  legislatnre ;  and 
that  tlie  legislature  may  at  all  times  prescribe  the  mode  of  conveying  profMrty, 
and  especially  real  property.    J(. 

4.  And  where  the  statute  declares  certam  conveyances  of  the  husband's  interest  in 
the  wife*s  land,  as  invalid  unless  the  wife  join,  and  the  objection  is  brought  to 
the  notice  of  the  court  even  by  the  husband  himself,  this  court  cannot  pn- 
nounce  a  decree  based  upon  the  validity  of  such  conveyance.    Jb. 

6.  Where  A^  B.  C.  and  D.  entered  into  a  contract  or  mutual  agreement,  to  purchase 
a  certain  patent,  and  by  the  terms  of  the  contract,  they  were  each  to  pay  but 
one-fourth  of  the  amount  paid  for  the  patent,  and  all  were  to  share  in  making 
that  payment,  so  that  one  should  pay  no  more  than  the  other;  and  C.  and  D.,  by 
an  arrangement  with  the  vendor  of  the  patent,  paid  little  or  nothing,  but  tha 
sum  actually  paid  was  taken  fipom  A.  and  B.,  they  at  the  time  supposing  that 
they  were  paying  no  more  than  C.  and  D.,  U  teas  AsU,  that  this  was  fmndnkBl 
upon  A.  and  B.,  and  that  upon  an  accounting  in  relation  to  this  matter,  A.  and 
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B.  should  charge  C.  and  D.  with  an  equal  proportion  of  the  money,  which  they 
had  pa!d,  so  that  in  the  purchase  of  said  patent,  both  C.  and  D.  shall  pay  at 
much  for  their  interest  in  the  same,  as  A.  and  B.  pay  for  their  interest  in  said 
patent.    Penniman  ei  aL  ▼.  Minuon  et  oL,  164. 

6.  It  iras  also  AcJc2,  that  though  the  mere  act  of  conveying  to  each  of  the  parties 
an  undivided  interest  in  the  patent  so  purchased  by  A.  B.  C.  and  D.,  did  not 
create  among  them  the  relation  of  partners,  yet,  when  they,  after  that  purchase 
was  made,  agreed  to  convert  thefar  separate  rights  into  a  common  interest,  for 
the  purpose  of  selling  the  patent,  and  agreed  to  divide  the  net  proceeds  equally 
between  them,  a  partnership  was  created,  and  such  a  relation  then  existed,  that 
each  had  the  right  to  call  the  others  to  account  for  the  avails  they  respectively 
had  received.    Jb. 

7.  It  is  settled  law  in  this  state,  that  a  decree  In  chancery,  and  an  expiration  of 
the  time  of  redemption,  and  a  possession  taken  under  the  decree,  operates  as  a 
satisfaction  of  the  mortgage  notes,  if  the  property  Is  adequate  for  that  purpose, 
and  if  not  adequate,  it  operates  as  a  payment />ro  tanto.    Parit  v.  Buiett,  808. 

8.  And  the  effect  of  a  decree  of  foreclosure  is  the  same,  whether  obtained  upon  a 
bill  in  chancery,  or  an  action  of  ejectment.    lb. 

9.  In  an  applicarion  for  a  new  trial,  where  the  case  has  been  determined  at  law, 
chancery  will  not  grant  relief,  unless  it  appears  that  the  party  has  failed  of  ob- 
taining redress  in  the  suit  at  law  by  the  fraud  of  the  opposite  party,  or  through 
inevitable  acci-lent  or  mistake,  witiiout  any  defkult  dther  of  the  party  or  Ms 
ooonsel.    ButUm  v.  FUey,  480. 

10.  And  where  in  the  court  of  law,  it  was  left  to  the  choice  of  tJie  counsel  of  the 
party,  either  to  take  a  judgment  for  nominal  damages,  or  have  the  case  sent  to 
the  court  below  for  a  new  trial,  and  from  a  misapprehension  of  facts,  the  conn* 
eel  elected  to  take  the  judgment,  and  such  a  judgment  will  be  liable  to  do  the 
party  injuatice,  and  the  time  prescribed  by  statute  to  petition  for  a  new  trial 
had  elapsed,  and  the  party  brought  his  bill  in  chancery  for  a  new  trial  or  other 
raUef— AM— that  these  facts  do  not  bring  the  party  within  the  rule,  or  afford 
ground  for  relief  in  chaooeiy.    lb. 

11.  That  a  party,  in  such  a  case,  is  without  redress  in  the  court  of  law,  and  that 
the  time  has  elapsed  to  petition  for  a  new  trial,  forms  no  substantive  grotmd  for 
relief  in  equity.    lb. 

13.  Where  a  bill  in  chancery  is  dismissed  with  costs,  for  the  want  of  an  appearance 
and  prosecution  by  the  orator,  and  not  on  its  merits,  the  decree  dismissing  the 
bin  will  not  operate  as  a  bar  to  a  suit  founded  upon  the  same  matters,  but  under 
such  circumstances,  the  dismiasal  of  the  bill  wiU  be  the  same  as  a  non-suit  at 
law.    Porter  w.  Kau^An  si  at.,  024. 

18.  Where  A.  executes  his  note  to  B.,  for  a  given  sum  payable  ataftiture  day  witti 
interest  annually,  and  for  this  note  B.  agrees  in  writing,  if  the  same  is  paid  when 
due,  to  convey  the  premises,  for  which  the  note  was  given,  and  A.  goes  into 
possession  of  the  premises,  under  a  lease,  therein  agreeing  to  pay  a  stipulated 
rent,  if  the  note  is  not  pidd  when  It  fklls  due  according  to  its  tenor,  and  A.  con* 
tJnues  in  possession  under  the  contract  and  lease,  and  the  note  is  not  paid  when 
due;  if  B.  then  elects  to  treat  the  contract  as  abandoned,  and  instead  of  an- 
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forcing  the  payment  of  the  note,  resumes  the  possession  of  the  premises,  and 
permits  A.  to  remain  nnder  a  lease,  in  which  he  reserves  rent  to  himself,  thus 
establishing  the  relation  of  Isndlord  and  tenant  between  hunself  and  A.,  and 
this  by  their  mntaal  arrangement;  it  will  operate  as  a  disaffirmance  of  the  con 
tract  on  the  part  of  B.,  and  a  resumption  of  the  premises  in  his  own  right,  and 
the  note  must  be  regarded  and  treated  as  paid  when  B.  thus  takes  posseseioa  of 
the  premises  as  his  own;  and  after  this  B.  can  no  more  enforce  the  collection  of 
the  note  against  A.,  than  if  he  had  brought  ^eotment  to  recover  possession  of 
the  premises,  upon  the  neglect  of  A.  to  pay  the  note  as  stipulated,  and  had  ob- 
tamed  possession  of  the  premises  thereby.    lb, 

14.  Nor  can  B.,  after  thus  resuning  the  possession  of  the  premises,  and  lesenriog 
rent  to  himself,  enfcHxse  the  collection  of  interest  on  such  note.    Jb, 

15.  The  defendant  bought  a  fann  for  which  she  was  to  pay  $700,  and  paid  9600, 
and  her  husband  joined  with  her  and  mortgaged  the  same  to  secure  the  pay^ 
ment  of  the  said  $200 ;  subsequently  she  conveyed  a  certain  portion  of  the  fium 
to  him  and  he  agreed  to  pay  the  $300 ;  after  this,  defendant  was  divoiced  from 
her  husband,  and  he  neglecting  to  pay  the  $200,  the  mortgagee  foreclosed,  and 
•he,  with  cwtain  creditors  of  her  husband  who  had  levied  upon  the  fimn  for 
debts  of  her  husband,  joined  with  them  and  paid  off  the  mortgage  in  the  pro- 
portion of  their  claims;  it  turned  out  that  the  levies  were  defective  and  void, 
and  they  brought  thehr  bill  in  chancery  to  compel  her  to  refund  the  money  so 
advanced  by  them,  she  having  subsequently  levied  upon  the  interest  of  her  late 
husband  to  enforce  payment  of  the  money  advanced  by  her  for  the  redemption 
of  the  farm—^eicl— that  phiintiffs  were  chaigeable  with  notice  of  the  equity 
resting  upon  the  land  on  which  their  levies  were  made;  and  that  under  the  cir- 
cumstances, defendant  had  a  right  to  secure  her  debt  on  the  property  of  her 
late  husband,  and  having  done  so,  she  ts  not  only  the  first  in  diligence,  but  the 
fint  in  right    Btmem  ttalY.  Ccodmimgk^  676. 

16.  R  wa»  also  hdd,  that  defendant  had  the  rifl^t,  by  subrogation,  to  the  rsmedies  and 
securities  in  the  hands  of  the  mortgagee  to  compel  payment  fVtMn  6.  (her  late 
husband)  or  from  those  dafaning  under  him;  and  the  payment  by  defendant 
having  been  after  her  divorce  from  6.,  she  had  the  right  to  prosecute  G.  for  the 
money  paid,  and  levy  her  execution  upon  G*s.  property  for  its  satisfkctioii.    iSu 

8tet  IirrKBEST  2 ;  Pbobatb  CotTRT  5. 

COLLECTOR.    Bm  Taxes. 

COMMON  CARBIERS. 

1.  A  Railway  Company  that  transport  cattle  and  live  stock  for  hire,  for  sudi  per- 
sons as  choose  to  employ  them,  thereby  assume  and  take  upcm  themselves  the 
relation  of  common  carriers,  and  with  the  relation,  the  duties  and  obligations 
which  grow  out  of  it;  and  they  are  none  the  less  common  carriers  from  the  fiict 
tiiat  the  tronsportation  of  cattle  is  not  their  prinoipsl  business  or  emptoymeot. 
KMhOI  y.MuL^'  BurL  B,  B.  Cb.,  247. 

2.  A  common  carrier  may  by  special  contract  with  the  owner  of  the  property  to 
be  transported,  so  change  his  relation  as  to  become  a  private  carrier,  and  when 
the  relation  is  so  changed,  his  liability  is  measured  by  the  specific  provisions  of 
his  contract ;  but  a  general  notice  to  the  public,  limiting  his  obligations  as  a  com- 
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mon  oairier,  will  afford  no  evidence  of  guch  contract,  even  if  the  ezistCDoe  and 
contents  ofsiich  notice  is  brought  home  to  the  party.    Jb, 

5.  And  where  a  Railway  Crompany,  (the  defendants,)  for  a  given  reward  or  hire, 
proffered  to  become,  and  to  assume  the  relation  of  common  carriers;  and  for  a 
less  reward  or  hire  proffered,  in  the  exercise  of  reasonable  care,  to  ftimish  the 
necessary  means  of  transportation,  such  as  can,  motive  power,  &c.,  that  the 
owner  might  be  his  own  carrier;  Uins  graduating  the  rate  of  compensation  to 
the  degree  of  risk  assumed,  and  leaving  either  mode  of  transportation  to  be 
adopted  at  the  option  of  the  owner  of  the  stoclc;  and  the  plaintiff,  who  had  cat- 
tle to  be  transported,  elected  to  pay  the  lower  rate— AeU— that  he  was  bound  by 
his  election,  and  that  he  could  not  hold  the  company  as  common  carriers,  for 
damage  to  his  cattle.    Jb. 

4.  In  the  present  case,  a  special  contract  was  found,  under  which  the  defendants, 
in  the  exercise  of  reasonable  care,  were  to  furnish  the  plaintiff  with  a  suitable 
car,  and  other  necessary  means  of  transportation,  and  the  plaintiff  was  to  assume 
the  risk  and  general  responsibility  of  the  transportation  of  his  cattle  Md 
under  this  contract,  that  the  defendants  were  not  common  carriers,  but  wersfro 
kae  vic€  private  carriers  merely,    lb. 

(•  And  the  plaintiff  having  declared  against  the  defendants  as  common  caniers, 
the  question  whether  such  a  special  contract  was  made,  is  purely  one  of  law. 
Jb. 

6.  And  when  the  relation  is  changed  ih>m  common  to  private  carriers  by  special 
contract,  the  company  not  being  liable  as  common  carriers,  cannot  be  declared 
against  as  such,  but  the  action  must  be  on  the  contract,  or  for  a  breach  of  duty 
arismg  out  of  the  contract.    Jb. 

COMMITMEKT.    Set  CBnmiAL  Law. 

CONDITION  PRECEDENT. 

Where  the  plaintiff  relied  upon  a  new  promise  to  avoid  a  plea  of  bankruptcy,  and 
the  evidence  showed  a  promise  to  pay  when  the  defendant  was  of  sufficient 
ability,  it  mat  AeM,  that  his  being  of  sufficient  ability  to  pay  Is  a  condition  pre- 
cedent; and  that  the  promise  can  be  of  no  avail  until  the  condition  is  complied 
with.    akermanY.Qtbarl^'  7Vuftee,60. 

Sh  Comtract  7;  Landlord  and  Tenant  6. 

CONDITIONAL  SALE.    8u  Book  Aooovnt  1;  TBBtPAsa  8;  Saur  6, 6. 

CONSIDERATION.    &s  Contbact. 

CONSTABLE  AND  COLLECTOR.    Su  Tazss;  PBAoncsa,  8. 

CONSTRUCTIVE  POSSESSION.    Sit  Possession. 

CONSTRUCTION  OF  CONTRACTS.    8u  Contracts. 

CONTRACT. 

1.  Where  a  contract  was  made  between  the  plaintifiQi  and  the  defendant  and  B.,  a 
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third  penon,  that  the  defendant  should  employ  B.  to  build  a  sawmiD,  and  thai 
defendant  should  pay  to  the  plaintifis  the  amonnt  of  B.*s  eainings,  to  be  applied 
on  a  debt  which  B.  had  previously  contracted  with  the  plaintifis;  there  was  al- 
so a  contract  between  the  defendant  and  B.  that  if  the  mill  did  not  do  a  good 
business,  defendant  need  not  pay  anything;  it  turned  out  that  the  mill  was  good 
for  nothing,  and  that  the  labor  of  B.  was  a  damage  to  the  defendant;  under  thjs 
state  of  facts,  U  wai  held^  that  the  plamtiffs  could  not  enforce  payment  of  B.'b 
wages,  (though  they  were  ignorant  of  the  last  named  contract  between  the  dfr> 
fendant  and  B.,)  as  the  defendant  received  no  value  for  his  promise  to  the  plaxB- 
tifls,  and  the  plaintiffs  parted  with  nothing,  their  debt  having  been  previooily 
contracted  with  B.    JBurUna  ^  BfdgeM  v.  ChUUnden,  52. 

2.  In  the  construction  of  instruments  or  contracts,  the  first  rale  to  be  regardad  k 
to  make  them  speak  the  intention  of  the  parties,  as  gathered  from  the  entiva 
transaction.  All  other  rules  aro  8ub<%dinate  to  this  one,  and  when  tfaey  coiitifc 
^ne  it  am  to  be  disi«garded.    (See  U  Vt.  688.)    Jeoorf  cf  at.  t.  JoAfuon,  •§. 

A.  One,  who  had  contracted  for  a  quantity  of  wood,  and  received  the  wood,  and 
used  it  mostly  without  objection,  and  then  paid  for  most  of  it  without  objeofion, 
would  after  this  be  precluded  firom  raising  eitherthe  question  of  fraud,  or  breach 
of  warranty.     CMc  v.  Cfmmplain  Drantportaiion  Cb.,  87. 

4.  And  where  the  defendants  bought  a  quantity  of  wood  of  the  plaintiff,  which,  by 
the  terms  of  thehr  written  contract,  was  to  be  placed  upon  the  lake  shore  and 
measured  by  one  Boardman,  it  too*  held^  that  if  the  plaintiff  properly  placed  tba 
wood  upon  the  shore,  under  the  contract,  it  was  a  waiver  of  the  condition,  in  the 
contract,  that  the  wood  should  be  measured  and  surveyed  by  B.,  when  the  de- 
fbndants,  by  then*  agents,  reaioved  and  used  it    lb. 

6.  It  was  also  A«ZcI,  that  if  defendants  did  not  intend  to  pay  for  the  wood  thus 
placed  there  under  the  cotitract,  on  the  ground  that  the  quality  of  the  wood  was 
inferior  to  the  plaintiff's  representations,  or  for  other  reasons,  it  was  the  buaineas 
of  the  defendants  to  see  to  it  that  their  servants  did  not  remove  and  use  it,  and 
that  alter  having  allowed  them  to  do  so,  the  defendants  must  pay  for  it.    ib. 

6.  Where  the  plaintiff  had  contracted  to  lay  a  given  quantity  of  floor  in  a  certain 
building,  and  by  the  terms  <^  the  contract,  the  defendants  were  to  furnish  the 
boards,  well  seasoned,  and  neglected  to  furnish  them  as  they  were  wanted  bj 
the  plaintiff,  and  the  plaintiff  abandoned  the  job,  U  wot  held,  that  the  plaintiff 
Was  entitled  to  recover  fbr  what  he  had  done.    SU  v.  Bbve§  et  oL,  109. 

7.  And  wfiere  the  defendants,  by  tiie  teims  of  tiieir  contract,  assume  to  see  the 
boards  ftimished  as  they  should  be  wanted  by  plaintiff  to  lay  the  floor,  it  ia 
a  condition  precedent  to  the  performance  of  the  contract,  on  the  part  of  tlia 
plaintiff,  to  lay  the  floor.    Jb. 

8.  The  plaintiff  was  under  no  obligation  to  make  a  special  demand  on  the  defend- 
ants  for  the  boards,  as  it  was  equally  within  the  means  of  the  knowledge  of  the 
defendants,  as  of  the  plaintiff^  when  they  would  be  .wanted  to  enable  the  work 
to  progress.    lb, 

0.  In  all  cases  where  the  contract  grews  immediately  out  of,  or  is  connected  wHIi 
an  illegal  act,  so  that  it  beoomes  necessary  to  prove  the  illegal  act,  to  enable  tha 
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pfadntiffto  recoTCfr,  fhen  the  contract  is  so  Aur  connected  with  the  Ulegftl  act, 
that  there  can  be  no  recoyery  on  the  contract.    Bttds  t.  AVh$,  184. 

30.  But  if  the  oontmct  be  so  fhr  unconnected  with  the  iUegal-aot,  as  to  be  focmddd 
npOB  a  new  ooasidersllon,  ft  may  be  enibrced.    A. 

11.  Judicial  tribunals  -will  not  lend  their  aid  to  enforce  an  illegal  contract,  or  a 
ooDtraet  growing  out  of  an  illegal  act,  but  will  leave  the  parties  in  the  rituatioa 
where  they  placed  themselTeew    lb. 

12.  And  where  the  plaintiff,  'vdth  others,  was  interested  in  a  quantity  of  spiritous 
liquor,  which  was  placed,  bj  a  mutual  arrangement  between  the  parties,  in  the 
hands  of  the  defendant  to  sell,  and  |ie  sold  the  same,  in  violation  of  the  license 
law  of  1846,  and  the  plaintiff  derived  his  title  to  a  portion  of  the  money  received 
by  &e  defendant  upon  such  sale,  through  that  arrangement  or  contract,  and  it 
«1so  being  necessary  for  the  plaintiff,  in  order  to  sustain  his  action,  to  prove  the 
arrangement  under  which  the  liquor  went  into  the  hands  of  the  defendant,  and 
the  illegal  sate  itself,  U  toot  hdd^  that  the  contract  was  so  connected  with  the  il- 
legal sale  of  the  liquor,  that  the  plaintiff  could  not  recover  any  portion  of  the 
money  received  upon  such  sale,  by  the  defendant.    lb. 

IS.  It  was  agreed  between  the  plaintiff  and  H.,  at  a  constable's  sale,  that  plaintiff 
should  bid  off  a  quantity  of  hay,  and  divide  it,  and  that  H.  should  not  bid.  If 
the  plaintiff  bid  off  the  hay  and  H.  did  not  bid,  this  would  constitute  a  consider- 
utionforthe  contract;  but  ^jtiore,  whether  such  a  consideration  is  allowable. 
But  if  the  contract  is  valid,  no  property  will  pass  while  the  contract  is  merely 
executory;  and  no  property  will  vest  in  H.,  until  he  has  paid  or  tendered  the 
price.    Paige  v.  Hammond  tt  oZ.,  676. 

14.  And  if  there  was  evidence  of  a  present  executed  contract  of  sale  of  a  third  of 
the  hay,  in  common  to  H.,  still  plaintiff  had  a  right,  by  the  general  rules  of 
law,  to  retain  the  thing  untfl  he  was  paid  his  money,  for  the  price,    lb. 

15.  Where  a  contract  requires  concurrent  acts  of  either  party,  the  denial  of  the 
Contract  by  one  party  will  not  enable  the  other  party  to  sue  upon  it,  without 
showing  a  readiness,  at  least,  to  perform  on  his  part    lb, 

18.  A  contract  for  the  sale  of  property,  which  is  merely  what  !s  termed  a  refusal 
of  the  property  by  one  of  the  parties,  leaving  it  optional  with  the  other  party 
whether  he  will  take  the  property  within  a  certain  time  or  not,  unless  upon 
some  other  consideration,  or  under  seal,  would  not  be  valid  in  law,  for  want  of 
consideration.    FtnOhtgr  v.  Btbard^  462. 

17.  But  where  F.  and  H.  entered  into  a  written  contract,  by  the  terms  of  which  H., 
in  consideration  of  a  certain  number  of  shares  of  stock  in  the  Vermont  Central 
Bailroad  €k>.,  *'  to  be  delivered  to  me,  (H.,)  by  F.,  on  or  before  the  first  day  of 
July,  I860,*'  agreed  to  sell  and  convey  certam  property  to  F.,  and  this  contract 
was  signed  by  both  parties-^ Aid— that  the  contract  was  iqpon  sufficient  cciisid- 
aration;  and  that  both  parties  are  bound  to  do  what  is  specified  in  the  oontraet  to 
be  done  on  his  part;  and  that  if  F.  had  declined  to  deliver  the  stock  according 
to  the  terms  of  the  oontraot,  vk  action  would  He  upon  the  contract,  for  the  reffe- 
•aL    i&.  . 

18.  And  in  such  a  contract,  the  delivery  of  the  stock,  and  the  conveyance  of  the 
property,  are  oonemrtM  aekg  and  aa  the  mm  proitttae  is  the  eatnaeoaaidevilieki 
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of  the  other,  neither  party  would  be  bound  to  absolutely  conyej  his  property » 
except  upon  the  conveyance  by  the  other.    Jb, 


19.  Bat  either  party,  claiming  damages  for  non-fuUIllment  of  the 
ther  Bhow  a  readiness,  and  offer  to  perform  on  liis  part,  or  that  he  waa 
thereftom  by  the  consent  or  the  oondnot  of  the  other  party.    Jb. 

SO.  The  directors  of  the  Raihroad  Ciompaoy,  by  letting  in  those  who  paid  but  |8Qb 
to  an  eqnal  participation  in  the  profits  of  the  Company  with  those  who  paid 
SlOO,  lessened  the  market  value  of  the  stock  which  F.  by  the  contnct  aoU  to 
H. :  U  wat  hdd^  that  if  this  act  of  the  directors  was  a  legal  one,  then  it  waa  on« 
which  H.  was  bound  to  know  they  might  do,  and  would  therefore  form  one  of 
the  contingencies  of  H.*8  purchase;  and  whether  the  act  of  the  directors  was 
before  or  after  the  actual  time  of  sale,  would  no  more  affect  the  validity  of  tte 
sale,  than  any  other  legal  act  of  theha ;  but  if  the  act  was  an  unlawinl  exmuisa 
of  authority,  by  the  directors,  then  H.  when  he  became  a  stockholder  mi(^t  v»> 
aiat  it  in  any  legal  way;  and  therefore  will  form  no  defense  for  H.  in  a  soii  ftr 
a  non-performance  of  the  contract    76. 

21.  M.  under  a  special  contract,  undertook  to  construct  a  certain  number  of  eho^ 
coal  kilns  for  C,  but  did  not  construct  the  same  strictly  according  to  the  tcnM 
of  the  contract,  though  his  labor  was  of  some  benefit  to  C;  under  these  fiMt% 
M.  may  recover  on  qunUum  mtndt,  as  much  as  his  labor  is  worth  to  C.^  untesa 
G.  does  something  amounting  to  an  acceptance  of  the  work,  or  to  a  warvar  «C 
his  claim  for  a  deduction.    Jforrison  ▼.  Omaungt^  486. 

IS.  A  mere  use  of  the  kihis  without  objection,  where  the  defect  is  not  apparent 
but  one  Uiat  could  only  be  discovered  by  use,  will  not  amount  to  such  accept 
ance  of  the  work,  or  waiver  of  his  claim  for  a  dednotion.    Jb, 

28.  So  also,  a  part  payment  for  the  labor  of  M.,  can  only  be  regardedas  an  aegiil> 
esoence,  to  that  extent    Jb, 

14.  If  A.  agrees  to  take  a  debt  of  B.  against  a  third  person,  as  payment,  m  pr^ 
tmU,  he  will  be  bound  by  it,  and  it  will  amount  to  a  virtual  purchase  of  tlieclaifti 
and  an  figreement  to  accept  it  as  payment  pro  tanlo,  upon  A.*8  claim  against  IL 
JSvcbn  T.  Johmm^  768. 

8e€  Acoouinr  8 ;  Chaxcbbt  6;  EymmrcB  6;  Fraud  Statute  of  1;  Sauk  1,  t. 

COVENAHT. 

1.  In  an  action  of  covenant,  upon  the  ooven«its  of  wananty,in  a  deed,  if  the  eov- 
enantee  have  bought  in  an  elder  and  better  title,  and  which  was  asssrted 
against  him,  this  is  equivalent  to  an  eviction,  and  is  a  breach  of  the  eof^ 
enant    Turner  etalY,  Qoodriehj  707. 

S.  But  in  such  case  the  coTcnantee  assumes  tiie  risk  of  proving  the  title  so  bo^g^ 
in,  to  have  been  elder  and  better  than  the  title  derived  ftom  his  grantor.    Jk 

8.  To  avoid  this  hazard,  he  must  have  given  notice  to  his  ooveoantor  to  ddcBd 
against  such  titie,  and  waited  to  be  actually  evicted,  by  judgment  of  the  pi«^ 
ertribunaL    Jb. 

4.  In  such  case,  the  covenantee  is  entitled  to  recover  the  amount  neoesaarily  paid. 
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to  buy  the  oatstandiDg  title,  with  neeeaaary  corti  and  ezpenaes.    i5. 
See  Ck>xyxTASCS. 
CONVEYANCE. 

1.  The  Constitution  of  tbia  state  adopted  in  1777,  reqnlred,  in  fceneral  tenns,  tfa»t 
an  conyeyances  of  land  should  be  recoided  in  the  town  clerk's  office;  and  in 
1779  the  Legislature  passed  an  act  in  accordance  with  such  proTislon,  requiring 
•noh  oenvey ances  to  be  acknowledged  and  recorded  hi  such  office ;  U  wot  Md 

•  that  these  proTisions  had  exclusive  refinance  to  such  eouTeyancea  of  land  only, 
as  operated  inter  vwoe,  and  not  tomere  derises  of  land.  Mift  ▼.  Perry^  Admr^ 
S79. 

t.  And  so  in  an  action  of  ooyenant  broken,  if  «mi0  kdd,  that  a  will,  that  came  In 
fbroe  at  that  time,  was  admissible  in  evidence,  as  tending  to  prove  that  the  re 
oovery  of  the  land,  In  question,  was  by  elder  and  better  title  than  that  of  the 
oorenantor,  thougli  the  will  had  not  been  recorded  in  the  town  clerk's  office.  A. 

5.  And  the  plaintiff  also  offered  the  deed  of  B.  and  wife,  of  the  premises  !n  quea- 
tion  to  Beed,  the  defendant's  intestate,  the  wife  of  B.  being  the  daughter  of  the 
testator,  and  it  appeared  that  the  said  deed  was  not  sufficiently  acknowledged 
by  the  feme;  on  objection,  the  deed  was  held  admissible  in  evidence,  to  show 
claim  of  title  by  Beed,  the  intestato,  and  to  show  claim  of  title  under  the  wii^ 

ofB.    Jb. 

4.  And  asJjReed,  the  intestate,  held  the  land  under  B.,  his  possession  would  not 
become  adverse  to  the  heirs  of  the  wife  of  B.,  until  their  rig^t  of  entry  accruedt 
which  could  not  be  during  coverture,  or  the  estate  by  courtesy.    Jb. 

$.  And  where  in  a  deed  the  first  covenant  was  to  M.,  the  grantee,  alone,  and  the 
habendum  was  expressed,  in  terms  to  the  grantee,  his  heirs  and  assigns,  and  the 
covenant  of  warranty  was  general,  "  to  warrant  and  defend  the  premises,"  not 
in  terms  to  M.  alone,  while  M.  held  them,  but  into  whosesoever  hands  they 
ahould  come,  it  woe  heid  that  this  was  not  controled  by  the  preface  that "  I  cov- 
•nant  with  said  M.,"  and  that  these  covenants  were  operative  after  the  grantee 
conveyed,  and  should  be  construed,  as  virtually  in  favor  of  any  one  seised  of 
tfaeestate.    Jb. 

6.  At  common  law,  a  covenant  running  with  the  land  hi  the  name  of  the  granUt 
anly,  may  be  sued,  by  any  one  in  the  estate,  at  the  time  of  breach.    lb. 

7.  As  a  general  rule,  the  right  of  the  grantee,  or  any  intermediate  aasignee,  to  sue 
upon  the  covenants,  after  parting  with  the  estate,  is  absolutely  dependent  upon 
his  having  made  satisfaction  to  the  person  evicted.  But  if  the  suit  is  brought 
for  the  benefit  of  the  person  evicted,  and  especially  when  the  estete  of  the  orig- 
inal warrantor,  is  in  a  course  of  settlement  in  insolvency,  there  seems  no  hazard 
of  iigustice,  in  giving  judgment  for  the  ftiU  amount  of  the  value  of  the  land, 
against  the  estete  once,  on  condition  that  if  any  other  allowance  shall  be  obtain- 
ed, the  judgment  shall  be  reduced  to  a  nominal  sum.  And  In  the  present  case, 
the  court  so  rendered  judgment,  the  action  having  been  brought  by  the  grantor 
of  the  person  evicted,  but  he  had  recovered  judgment  against  the  present  plain 
tiff  on  the  breach,  and  made  no  objection  to  the  present  suit,  nor  had  he  pre 
lented  any  cUim  against  the  estete  of  Beed.    lb. 
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8.  A  snrety  forthegEantor,  in  afrwuinlmifc  ocin5r^)raiiee,k  to  be  regarded  m  1iie|Mr- 
ty  aggrieved  bj  such  coDTeyaoce,  from  the  date  of  bis  suretyship,  and  befm 
he  pays  any  portion  of  the  debt,  and  hia  right  to  recover  the  penalty  given  to 
the  party  aggrieved  is  perfected,  by  paying  the  debt,  and  dates  tmrn  the  time  of 
his  becoming  snrety.   Beach  v.  BoytUon,  726. 

obuqkal  law. 

1.  And  when  Che  mittfanns  only  reqnine  the  jailer  to  keep  the  convict  nntfl  ba 
pay  the  line  and  costa  of  commitmant,  and  jailer*a  ftes,  the  omission  of  the  oorti 
of  prosecution  will,  not  render  the  commitment  for  fine  and  costs  of  commitmeBt 
void.    Btwmd,  Ik  Parti,  %06. 

2.  In  a  commitment,  for  a  violation  of  the  license  law,  it  is  of  no  importance  wheth- 
er it  is  denominated  a  crime,  or  an  oOiBnse,  or  naitliflr.    A. 

8.  Proceedings  before  a  magistrate  fiw  saoh  offenses  considered.    Jb. 

CUSTOM  OR  USAGE. 

1.  The  office  of  a  cvttom  or  tua^  is  strictly  one  of  caposUioii^  and  is  aUownble  to 
be  given  in  evidence  only  as  one  means  of  arriving  at  the  intention  of  the  par- 
ties, and  can  never  be  received  to  thwart  it,  when  it  is  cleaciy  and  full  ezprassed. 

'  Ztfuley  V.  Lovel§f  128. 

2.  The  custom  or  usage  set  np  in  the  present  case,  was,  that  there  were  a  class  of 
mercantile  houses  in  the  ci^  oi  New  York,  in  the  same  general  line  of  trade 
with  the  plaintiff,  that  were  generally  known  aa  **  six  months  houses;'*  that  hj 
their  general  and  oniform  coarse  of  business,  a  biU  made  out  in  the  manner  of 
plaintiff's  bill  to  defendant,  it  would  be  understood  to  be  a  sale  on  six  months' 
credit,  without  any  express  stipulation  to  that  eSeot  between  the  parties;  thai 
this  usage  may  discharge  the  office  oitxpontion;  U  toos  &skE,it  mustbefimnd  to 
be  the  genertd  tuage  of  the  whole  of  that  ckss  of  houses  in  the  city  of  New 
York,  to  which  plaintiff  belonged,  and  so  well  tttabiitktd  and  mn^finmlji  atftd- 
uud  in,  and  for  such  a  length  of  time,  that  the  jury  might  be  fiuriy  justified  in 
inferring  that  it  was  icnown  to  the  contracting  parties,  and  that  it  entered  into 
their  minds  and  made,  by  implication,  a  part  of  their  contract    Jb. 

8.  And  if  such  a  cmUtm  or  usogs  is  not  fairiy  proved,  it  should  be  laid  wholly  oak 
the  case;  so,  too,  if  the  offer  is  not  to  prove  snoh  acnslai  or  wagtytfaaevldmne 
should  be  excluded.    lb. 

See  EviDXMCB  6. 

DEPOSITIONS. 

1.  When  a  deposition  is  equivocal,  the  better  role  is  to  admit  the  testimony,  and 
leave  the  interpretation  to  the  jury,  with  proper  instructions  ftom  the  oonrt, 
though  it  is  competent  for  the  court  to  put  its  own  construction  upon  the  evi> 
dence.    Ptnoere  ei  oL  v.  Leack^  270. 

2.  And  where  the  witnesses  in  their  depositions  when  testifying  of  the  reputation 
of  other  witnesses  for  truth  and  veracity,  used  the  terms,  ^  character  for  tnit^ 
&c,"  and  *' general  character  for  truth,  &e^;' U  wie  keld,  that  eharacier,  geo- 
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end  chantcter,  nport  or  repatatloD,  when  so  nted,  axe  the  aame,  and  that  the 
depositionft  were  properly-  admitted,    ifr. 

8.  If  the  caption  and  certificate  to  a  depoaition  are  drawn  together,  by  the  oom- 
missioner  taking  the  deposition,  and  he  aiBxes  his  official  signature  to  that  state- 
ment, the  deposition  will  be  admissible,  for  the  commissioner  in  such  a  case,  as 
fully  certifies  to  the  truth  of  all  the  facts  required,  as  if  the  caption  and  certifi- 
cate were  drawn  separately  and  his  signature  affixed  to  each.  Mnakunt  y. 
Bwey,  644. 

4.  The  initials  of  a  middle  name  is  no  part  of  the  name,  and  the  omission  or  mis- 
statement of  them  in  a  deposition,  in  describing  the  parties  or  the  deponent, 
forms  no  good  ground  of  objection  to  the  deposition.    ASenT,  Taylor  §t  oiL,  (99. 

DAMAGES.    iS^BoKDl,2. 

DEBT  OK  BOND.    Bee  Bond. 

DEED.    8ei  Coktetaxgs. 

DRAWER  AND  ACCEPTOR.    See  Pbomi880BT  Notes  axd  Bills  of  Ex- 

CHASOB. 

EJECTMENT. 

1.  The  mortgigee  may  recover  rebti  and  profita,  by  way  of  dsmages  in  ejectment 
either  against  the  mortgagor,  or  any  one  in  possession  claiming  title  under  him  j 
and  when  the  prior  mortgagee  gives  no  notice,  tfae  subseqnent  mortgagee  maj 
recover  rents  and  profits  from  tfae  service  of  his  writ  or  notice.  K^res  cf  Peck 
V.  Nel$(MetaL,}9. 

5.  And  where  the  mortgagor  and  his  tenants  hold  in  severslty,  the  mortgagee 
may  recover  a  joint  jndgment  against  the  tenants  and  mortgagor,  in  possession 
of  still  another  poftion,  for  the  rents  and  profits  of  the  whole,  if  the  tenants  who 
hold  in  severalty,  do  not  separate  in  their  defease  by  a  disclaimer.  Tb, 

3.  In  crjectment,  if  several  plaintifik  count  upon  a  joint  titie  and  right  of  possession, 
they  must  each  and  all  show,  that  such  legal  titie  and  right  of  possessloa  exists^ 
at  the  time  of  trial,  as  well  as  at  the  commencement  of  the  suit,  or  they  cannot 
sustain  the  action.     Cheney  eial  i.  Cheney  et  al,  606. 

4.  Evidence  may  be  introduced  under  the  general  issue,  hi  ejeotment,  where  thera 
are  several  plaintifis,  disprovtog  their  joint  title  and  right  of  possession;  for.  It 
is  the  denial  of  a  fact  which  the  plaintifis  must  in  the  first  instance  show  in  sup- 
port of  their  action.  /&. 

6.  In  an  action  of  ejectment  brought  by  the  plaintiff,  to  recover,  astenaatin  com- 
mon, an^undividod  part  of  the  premises,  on  the  groimd  of  the  defendant's  refti- 
sal  to  recognise  his  rights  as  co-tenant,  it  appeared  that  both  plalntiiT  and  de* 
fendant  claimed  under  one  D.,who  first  mortgaged  the  premises,  in  May  1846» 
to  secure  the  mortgagees,  for  entering  into  a  recognisance  in  the  sum  of  9260, 
for  D*s.  appearance,  at  the  county  court,  in  a  criminal  case;  the  recognizanoe 
became  forfeit  in  May,  1846,  and  at  that  Term  of  court  was  chancered  to  $100 
and  coAta  $14.  In  February,  1847,  one  A.  levied  upon  the  whole  of  D*s.  equity 
of  redemption,  treatmg  the  mortgage  as  an  incumbrance  to  the  ftiU  amount  of 
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the  reeogniianoe  of  $250;  said  A.  in  March,  1847,  oonveyed  his  interest  to  tlie 
defendant* 8  grantor,  who  in  Maj,  1847,  conveyed  by  deed  of  wairanty  to  ^m 
defendant  In  December,  1847,  the  defendants  grantor  paid  $114,  the  anraoot 
recovered  on  the  said  recognizance,  and  in  November,  1840,  the  plaintiff  lev- 
ied npon  an  undivided  portion  of  the  premises;  the  same  which  the  whole 
amonnt  of  the  execution  bore  to  the  value  of  the  premises.  Under  these  ftctv, 
it  tO€u  heU  that  the  mortgage  title  must  surmount,  and  override,  any  titie  which 
plaintiff  could  possibly  obtain  of  D.  of  a  date  posterior  to  the  title  of  the  mort- 
gage, which  is  now  vested  in  defendant,  and  which  will  effectually  prevent  the 
plaintiff  fh>m  recovering  in  ejectment,  against  the  defendant  Be$Utm  v.  Mt- 
FarUrndf  610. 

EBROB.    8$6  Practicx  1,6. 

ESTOPPEL. 

1.  The  doctrine  of  collateral  utoppeU  considered  and  discussed,  by  Cbuf  Jim- 
TicB  Redfibld,  in  an  opinion  which  follows  the  opinion  of  the  court  by  Ibbam, 
J.,  in  tUa  case.    Smatt  t.  Eatbint  et  aL^t09, 

S.  He  who  by  his  words,  or  his  actions,  or  bis  silence  even,  intentionally  or  care- 
lessly, induces  another  to  do  an  act  which  he  would  not  otherwise  have  doae^ 
and  which  will  prove  i^jarious  to  him,  if  he  ia  not  allowed  to  insiat  upon  the 
fulfillment  of  the  expectation  upon  which  he  did  the  act,  may  insist  opon  such 
fulfillment}  and  equally  if  be  has  omitted  to  do  any  act,  tmstiog  upon  the  aa- 
sarance  of  some  other,  thus  given,  and  which  omission  will  be  prejudicial  te 
him ;  if  the  assurance  is  not  made  good,  he  may  insist  it  shall  be  made  good. 
Strong  v.  £litworih,  866.  * 

5.  Bat  where  the  plaintiff  had  a  lien  npon  certain  cattle  in  possession  of  T.,  and 
while  so  in  his  possession  he  sold  them  to  defendant,  and  while  defendant  was 
passing  with  his  drove,  one  W.,  informed  plaintiff  that  defendant  had  boagfat 
the  cattle,  and  pointed  them  oat  in  the  drove,  and  plaintiff  suppoaed  that  W., 
to  whom  be  had  made  known  hia  lien,  and  who  was  solvent,  had  sold  ttiem  to 
defendant,  and  would  be  accountable  to  him  for  the  cattle,  or  hU  claim  upon 
them ;  it  wu  Mdj  under  this  state  of  facts,  that  the  omission  of  the  plaint^  to 
notify  defendant  of  his  lien  apon  the  cattle,  did  not  operate  as  a  waiver  of  Ua 
aen.    lb. 

4.  The  plaintiff,  in  about  one-half  hour  after  tbe  defendant  so  passed  with  tfa« 
cattle,  was  informed  that  T.  sold  them  to  defendant-*jBUi— that  plaintiff  waa 
then  under  no  obligation  to  pursue  defendant  and  give  him  notice  of  hia  lien  i 
bat  that  he  might  at  once  have  commenced  his  suit  for  the  cattle,  and  that  there 
would  then  have  been  no  ground  of  estoppel ;  and  that  plaintiff  did  not  see  as 
early  as  he  might,  is  no  ground  of  estoppel  shoit  of  the  term  of  the  statute  of 
limltationa.    /(. 

6.  The  plaintiffs  commenced  their  action  of  trespass  against  one  H.  and  the  defend- 
ants, for  thirty-two  pine  trees  and  some  other  timber;  in  the  county  court  the 
plaintiffs  recovered  against  the  defendants  for  other  timber,  and  a  verdict  passed 
in  favor  of  H.,  who  cut  the  said  pine  trees  and  sold  them  to  the  defendants,  the 
plaintiffs  failing  to  make  out  title  to  the  land  on  which  they  were  cot;  and  th» 
verdict  as  to  H.  was  final,  and  the  case  as  to  him  was  carried  to  the  Supreme  ' 
Court,  and  there  aflBrmed ;  tbe  defendants  reviewed,  and,at  the  trial,  gave  notloe 
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of  tiM  final  judgment  ki  fimv  of  IL,  m  tbeir  dateiM  w  ftr  as  the  oattiag  of 
tfao  said  pine  tree»  are  eotteenied;  the  phdntiflb  fiuled  to  leooverof  the  defend- 
«Dte,  ezirept  fm*  the  eaSd  pine  treee  so  cut  by  said  H.;  and  the  defenduitB  claim 
that  phihitiflfl  cannot  leoover  of  them,  for  the  same  tieeH— Bsfti— that  the  judg- 
ment in  favor  <if  H.  is  a  conolnsive  bar  against  a  recoreiy  by  plalntifb,  and  that 
it  quieted  tlw  title  tn  the  laraee  in  E.,  and  that  this  bei*  must  extend  tu  all  who 
stand  in  privity  of  eetate  irtth  H.    Mfrgamttal  T.Bt^ierHttl,9n2. 

C  it  ia  not  importapfc  or  necessary,  thattiie  esfenppel,  or  bar,  should  eziit  before  the 
ocnmeaoemeat  «f  the  aetkMi.    lb. 

JSea  Aptbal  S,8;  TBB8rAaB7. 

EVIDENCE. 

1.  The  declarations  of  the  testator  made  about  the  time  of  the  execution  of  the 
will,  tending  to  show  impoitanity  and  undue  influence,  and  also  to  show  the 
miad  of  the  testator  am  admissible.    Ai&mjom,  £xr,  v.  Bukkmmm  €t  ate^  86. 

S.  But  such  declaratioiis  are  not  admiBsible  to  prove  the  factatated.    Jb. 

S.  Weakness  of  mind  arising  firom  adTanced  age,  disesse  and  fkmily  affliction,  ex- 
ists in  the  mind  itself,  and  such  weakness  of  mind,  at  the  time  of  making  the 
will,  may  be  inferred  from  weakness  subsequent,  therefore  declarations  of  the 
testator,  soon  after  making  the  will,  and  having  reference  to  it,  and  the  disposi- 
tion of  bin  property,  under  such  a  state  of  ^ts,  are  admissible.    Jb, 

4.  Testimony  of  this  character  must  be  limited  to  proof  of  weakness  of  mind,  at 
.   the  time  of  making  the  will,  and  is  inadmissible  as  proof  of  the  fact  stated  by 

the  tesUtor.    lb, 

5.  F  a  bill  f^  sale  eapressea  flie  contract  of  the  parties,  ft  cannot  be  controlled 
by  parol  evidence  any  more  than  any  other  written  contnct.  But  where  the 
bills  of  sale,  as  in  the  present  case,  simply  state,  that  on  a  given  day  the  defend 
ant  bought  of  the  plalntUT certain  articles,  at  given  prices,  with  a  memorandum 
i>a  the  margin,  <*  six  per  oent  off  fbr  cash,"  t^  wu  ht!d  that  it  did  not  import  a 
eeatract..  and  that  it  was  simply  declarolory  of  a  fhet,  and  the  defendant  can 
show  the  true  contract  of  the  partiea,  consistent  with  those  written  declaratioBs 
by  parol  evidence.    Lmakjf  v.  Lovtljf,  128. 

6.  And  the  words  indoraed  on  the  bills  "  six  per  cent  off  for  casb,^  being  equivo- 
cal, it  is  competent  to  prove  to  the  jury  bow  they  are(understood  oy  a  cutlom  or 
wwiye  amon^  men  engaged  in  the  aame  class  of  trade  with  the  plalatiif.    lb* 

7.  If  a  witness,  who  is  iattrested,  as  a  member  of  a  certain  iinn,  in  the  event  of 
the  snit,  has  executed  a  ivleaae  of  ail  claims,  which  he  had  as  an  indlvidoal  or 
a. partner  hi  tlie  firm,  the  release  is  sofficient,  and  he  is  a  competent  witaess.  Jb, 

8.  And  where  a  witness,  who  was  assignee  of  the  defendant,  had  soU  and  convey 
ed  by  covenantH  of  warranty,  a  part  of  tiie  real  estate  of  the  defendant,  which 
had  been  niiached  by  plalntifl^  and  witness  held  in  his  own  hands  ample  indem- 
aiiy,  in  omo  plaintiff  raoovers,  out  of  wliich  the  judgpwnt  may  ba 
his  interest  ia  too  remote  to  aiTect  Ida  competency.    lb. 


8.  And  if  a  party  call  a  witness,  sad  have  him  sirani  in  ohlt^  sad  eaamiiiad, 
XXVI  51 
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tbough  it  be  apon  a  qseetioa  to  the  ooort  toaehlng  the  intereet  cf  enether  wii- 
nen,  still  this  will  ex^ode  the  parly  calling  him  from  objecting  to  the  opposite 
psrty*8  ezsmining  him,  upon  the  merits  of  the  cause  to  the  jni7,forit  iaawsiv- 
er  of  the  iaterssi  of  the  witness  by  the  party  so  calling.    Ik 

10.  It  is  competent  for  a  witness,  who  ss  agent  negotiated  a  trade  for  the  ptind* 
pal,  to  testiQr  iiow  he  understood  the  contract,  at  the  time  of  the  trade,  as  his 
ODderstanding  is  the  anderstanding  of  the  principal ;  but  it  is  not  competent  for 
him  to  testify  how  the  other  party,  or  the  agent  of  the  other  party  nndentoed 
the  contract,  as  this  is  the  opinion  of  the  witness,  and  a  ihet  to  be  fMmd  fay  the 
jury.  Ih, 

11.  A  witness,  who  wss  dischsrged  of  all  interest  at  the  time  of  the  *hearmg,  is 
admissible,  notwithstanding  that  be  was  directly  interested  np  to  the  tinw  of 
trial, and  that  the  discharge  was  made  with  the  expectation  of  his  becoming  a 
witness.    Moore  y.  iKcH,  IS  Vt  668.    Fletcher  ▼.  OoU,  170. 

U.  The  sdmissions  by  one  partner  made  after  the  disedntioo  of  the  firm  and  an 
assignment  by  him,  in  regard  to  the  business  of  the  firm  prerioosly  tnnsaded 
are  admissible,  as  oTidence  against  all  the  partners.  Looim  f  Joiitm  ▼.  Laam- 
&,198. 

18.  Where  one  Is  a  partner,  and  co-plaintiff  on  the  record,  and  directly  mtciettri 
to  sustain  the  suit,  and  is  liable  for  costs,  his  interest  is  of  such  a  character, 
that  he  cannot  remoTo  it  by  any  sot  of  his  own,  so  as  to  become  a  competeot 
witness  against  the  consent  of  the  defendsnt.    Ih, 

14.  It  is  not  competent  for  one  to  introduce  testimony  to  contradict  a  witoeas,iip 
on  a  matter  wholly  collateral  to  the  main  issue,  and  the  court  may,  in  their  dls> 
eretion  reject  such  collateral  testimony  altogether;  so  too,  the  court  may  a 
their  discretion,  allow  a  departure  from  the  general  rule,  ss  is  sometimeB  doaa 
in  important  criminal  cases.    isyt.58&    Poisert  c<  at  ▼.  Xicacl,  tTO. 

15.  And  where  the  witness  was  contradicted  In  a  matter  ooUateral  to  the  nate 
issue,  and  the  court,  after  admittlag  the  eridenoe,  submitted  it  to  the  jaiy 
whether,  upon  the  wlKile,  they  beUeyed  the  main,  iaet  testified  to  by  the  witneas, 
ilw»  hdi^  that  there  waa-noerror.    Ih. 

10.  The  parties  being  made  witoeases  in  this  stete,  are  witnesses  to  ereiy  point 
material  to  the  deternuaation  of  the  case.    McIkmUk  t.  Jhhwsaa,  810. 

IT.  The  interest  of  a  witaeas,  ereated  by  a  mortyage  given  to  his  ii^e,isnno«ad  by 
an  assigmneak  oi  the  mortgage,  and  the  delivery  of  the  assignment  will  be  pre. 
sumedf  if  nothing  appears  In  the  case  showing  it  otherwiae;  so  too,  where  Ilia 
witness  holds  an  sssignment  of  the  judgment  recovered  in  a  fonner  trial,  the  oh- 
jeetien  to  faia  ooopetency  is  rsmoTed  bj  a  ra  assignment  of  the  same.  Brnf/k 
T.  Pofricib,  486. 

18.  Parol  taattasony  is  inadmissible  tor  flie  purpose  of  oontradioting  the  fheto  certi- 
fied and  stoted  by  a  justice  in  his  raoocd,  whether  the  matter  arises  ooQat- 
orally,  or  upon  the  yrit  of  omdUa  gtierda,  bion^t  to  set  aside  that  judpnanL 
Eaitmam  f  Fmg€  t.  WaUrmtm,  404. 

10.  Ifoneof  serenl  phiiiitiflhbeGa0edaaawitBes8bythedeftndaBt,aiidbeia> 
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Imsed  from  all  interatt,  and  wflling  to  testify,  be  is  a  oampetent  witneaa,  al> 
though  his  oo-plaintiflb,  and  others  interested  on  the  same  side,  may  objeet 
WaUf  F€drbtmk$Y.JmidyM. 

SO.  To  ramore  the  interest  of  a  witness  who  is  interested  In  the  event  of  the  suit,  h« 
must  not  only  be  released  from  all  liability  for  ooets,  but  also  from  all  UabOity 
for  the  money  recovered,  and  from  the  claim,  in  discharge  of  which,  any  pgol 
of  the  money  recovered  in  tlM  suit  would  go.  lb. 

See  AaaQmnan  1;  Book  Accovht  9;  (TomrsTAircB  &,  8;  DxroBiTion; 
Ejacnaorr  4;  PjiKnisRaHip  6,  6,  7;  Pboiobsobt  Kotbs  axd  Box*  of 
EZGHAJIOB  IS,  18. 

EXECirnOK. 

•1.  IT  aa  eatecQlioB  iiregalarty  issaes,  and  a  party  dealres  to  have  the  samesel 
aside,  he  most  apply  in  a  reasonable  time,  which  is  the  earliest  oonvenleiit  ti»a> 
BapgoodY,  Ooddard,  401. 

S.  Gonrts  of  law,  ordinarily  reftise  to  set  aside  ezecutloiis,  when  that  and  thai 
only  has  been  done,  which  isreqoired  to  be  done  now,  although  done  pnmuir 
toraly.    Jb. 

AbsLkyt;  Audita  Qi7KBXLaS,8. 

FALSE  DIPBI80NMENT.    iS^TAxasO. 

FOBOIBLE  ENTBT  AND  DETAINER. 

1.  This  aetioD,  under  the  statate,  is  given  not  only  agamst  the  leteee,  who  holds 
over  after  the  lease  is  determined,  bat  also  against  any  person,  holding  ondv 
the  lesseei  and  any  person,  who  is  entitled  to  the  possession  of  the  land,  oan 
■Qstain  the  action.    Bartam  y.  Leamedf  192. 

%.  And  where  the  defendant,in  18^,  conveyed  oertafai  premises  to  B.,  and  became 
a  tenant  to  B.,  at  will  or  snfferaaoe,  by  a  parol  agreement,  and  was  to  sarrsD> 
der  possession,  when  requested,  either  to  BT.  or  his  grantee,  anS  6.  deeded  to  P., 
and  P.  deeded  to  the  plahitiir,  and  all  three  requested  the  defendant,  withhi  th« 
year,  to  surrendtar  the  premises  to  the  plaintiff,  which  the  defendant  reftwed  to 
do;  a  woe  heU  that  the  plaintiff  could  maintain  this  action  against  tiie  defend- 
aat  <br  the  possession  of  the  premises.    A. 

t.  Mwae  ako  heU,  that  after  notice  to  surrender  the  preadsea,  tho  deftnUaat'a 
right  as  leesee  was  detacmined,  and  that  the  defendant  was  estopped  from  siit- 
Ung  up  an  advene  tii^t  to  B.  or  his  grantee.    iS. 

4. 1»  K«%r  York,  under  a  sunilar  statute,  ii  wu  keH  ftat  the  purchaser  of  the 
premises  from  the  landlord  m^t  have  thb  remedy.  BirdeaU  ▼.  PMB^  IT 
Wend.  478.    A 

Bee  JuancB  of  thb  Pbacb  8. 

FOBEGLOSUBE.    As  Chabcsbt  7, 8. 
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FOBSOKjLAWS. 
TheMws  of  s  filraign  etontiy  rnnaibe  stated  In  tkepte^nApnfVtdM 

SteTwamMBaovt  Horn  asd  Bau  oFEsauMvli,  17. 
FOBSIQll  COUftTft.   AgPnoMmmnr  Kom  ikin>  Bum  orEmomjumm  17. 

FRAUDS,  STATUTE  OF. 

The  plaintiiT  sold  to  flie  defendant  hia  iotereet  in  a  certain  fium;  there  was  no 
inciting  of  any  kind  between  tlie  paitiea,  but  the  defendant  agreed  **  to  aiep  into 
plaintiff's  ahoea  "  and  to  clear  iiim  flvm  certain  mortgage  notes  held  by  one  D., 
and  also  a  $60  note  given  by  plaintiff  with  surety  to  the  said  D.  which  had  been 
indenod'  on  the  nmrtgaipe  notes  as  fNurc  payment;  thia  sale  waa  made  in  tlM 
taring  of  1846,  since  which  time  defendant  had  lieen  in  possession  of  the  finn; 
in  March  1861,  plaintiff  paid  one  )talf  the  amount  of  the  ^50  note  and  coRta,*e. 
for  which  he  seeks  to  recover  In  tliis  action ;  it  also  appeared,  that  the  pl^tifl; 
and  one  fi.  who  had  owned  jointly  with  phUndff,  had,  with  the  assent  of  d»- 
tednntqnit-olaimed  to  aaid  D.,  but  that  D.  only  claimed  to  the  estmt  of  his 
mortgage;  the  quit-claim  to  D.  was  before  the  sale  by  plaintiff  to  the  deftnd- 
•nt— -ITeU— 1.  That  plaintiff  to  recoyer  for  money  paid  to  defendant's  nae, 
must  show  that  the  debt  which  he  |«aid  luul  become  tite  proper  debt  or  the  da- 
fondant  to  pay,  by  a  contract  which  was  so  authenticated,  as  to  form  tlie  proper 
basis  of  an  action  in  »  «oiirt  of  Inw.  3.  That  the  case  eaine  clearly  within  the 
provisioroi  of  the  statute,  (Comp.  Stat  Ohap.  64  ^  1,)  which  ftrovides,  thafKo 
action,  stiall  be  bmu^t  upon  any  contract  for  the  sale  of  lands^^or  of  any  in- 
terest in  or  concerning  them—uuless  in  writing,'*  &c.    J>mU  ▼.  /Isrr,  &8S. 

FZ2AUD.    8$e  Cramoekt  6. 

FBAUDULBKT  CONYETANGK.    flee  GoRYSTAacE. 

(KJABAirrT. 

1.  Where  the  #B»<<tnmaold  and  ti*nsferred  to  the  plaintiff  a  promissory  note 
made  in  the  usual  IbnUf  Attd  phiced  upon  the  back  of  t|ie  note  the  following 
gnannty,  **  I  hereby  guarantee  this  note  g<io<l  until  Janoaiy  1, 1860,"~Jietf— 
that  the  contract  of  tfie  defendant  was  collateral,  and  not  absolute,  and  that  bj 
thls  guaranty  he  agreed,  that  during  the  period  mentioned  in  the  guaranty,  the 
nudLers  of  the  note  sliould  be  in  that  e<»ndition,  that  payment  of  the  iwte  could 
be«nibroed  agalM  ^em,  if  legal  diligence  was  used  forlMt  puipuse.  Mam- 
mond  ▼.  ChamkerUn,  408. 

3.  And  on  such  a  guarantee  the  defendant  is  not  liable  as  indorser,  nor  is  he  liabla 
on  an  absolute  engiig,«i>nit  to  pay  tlie  noie  on  the  first  day  of  JamgHj^  1860,  if 
the  makers  fail  to  pay  it;  and  the  written  guiiranty  Is  not  admis.«if»Ie  m  nvl- 
dence  under  a  count  against  the  defendant  m  in^laner,  nor  under  one  i>n  ab&o> 
lute  engagement  to  pay  the  note  on  the  first  4^  ftf  Jaanaiy,  1880.    Jh. 

8.  The  evidence  showed,  that  the  maken  of  tf  le  note  before  and  on  the  first  dny 
of  January,  1860,  were  not  only  tlie  owners,  bnt  were  in  the  open  mkI  visible 
possession  of  property  more  than  stifBdent  to  pay  tiie  note;  under  tiiis  proof  U 
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woi  Mi^  tte  thaw  iiM  no  ImMh  oC  tlie  gunnty,  and  tiMt  th*  1^ 
within  th»  meaning  tnd  Uans  of  tho  guaranty.    jL 


4.  Jn  this  case,  the  plaintiff  oonuMnoed  an  aatfoni^rfart  tfaa  maken  of  ttenota, 
and  the  iheriff,  who  lerved  the  writ,  attadied  )inpmij  tnd  took  •  noelpt  from 
the  makers  of  the  note  and  one  etiier,  and  in  eonaiqvence  of  Us  llahOilgr,  grow- 
ing oat  of  the  insolveney  and  failme  of  his  rBodptoit,  ke  paid  Ike  ^bt  to  the 
plaintiff— AU-that  in  saoh  a  case,  the  sheriff  is  not  sntilM  liy  aabrogatlMi  to< 
the  ri|^t  and  remedy  of  the  plaintiff  against  the  daltedal  an  the  gnanalpi,  as 
rtT  fc*-"  rnil  rprnn  nwlnti  niilj  niiliiiil  lliii  iiirtiin  nf  Hii  iirti     Jk 


1^  The  payment,  by  the  sheriff;  in  saoh  a  ease,  will  kiiae  to  the  kewAt  of  the 
goarantor.    Jl. 

GUABniUL    BubiFjoKcr. 

CHJBST.    ArsboBUBn. 

HIGHWAI8. 

1»  In  appoftioning  the  expense  of  making  a  tunplke,  o^dertbe  pvorisions  of  the 
statute  a  free  road,  where  the  same  is  in  several  towns,  it  is  the  value  of  Ike 
ftanohise  lying  in  tiie  several  towns,  which  sfaonld  be  the  governing  mle  in  the 
apportftannienl.    llqiorstnLT. JiutoMl«l«L,81& 


S.  laapetitionfbrare-appraiaaloflandc'iAmagw  fin*  layingont  highways,  any  I 
bar  of  land  ownevR,  tiMfOgh  koldiag  by  hidepeadsnt  tities,  may  Jofai  in  tkaeaaie 
patMiin.   Jkmd  i^ai.  v>  Tmmtkutdt  #70. 

a.  ThaewMKof  the  kind»afc'«iketknetheroadia]aii2,ialhe  pmnanAth^enly 
>  to  petition  fl)r»i»aajifaisat  of  <isfm^sa    Jk 


i.  Wheiv  the  judgment  of  the  coonty  court  in  such  pawwiHiijyu  is  erroneons^  the 
writ  of  okMctnoMf  under  our  practice  is  the  UM»t  appropriate  proceeding.    Jb. 

HUSBAND  AND  WIFJ&.    8e$  Mabjuwd  HinujAi  Juat%  VikwmMn  Srslv- 
mxmt;  CBAXCBnT  1,  t»  t,  4» 

INDICTMENT. 

1.  In  an  hidiotment,eveiy  tnvenabia  fhct  must  be  distinet^  alleged,  with  timawd 
place.    Aatev.Znitort,  766. 

X  In  au  indictment  l^r  bigamy  where  the  tkne  u^  place  of  Ihe  fliet  maniags  was 
left  blanks  on  demuirer  the  indiotment  wns>keld  insvlDcienL    A. 

INFERSNCE.   iSesAin^mm^ 

INlfANOY. 

V  It  is  error  for  on  inftMt  deteidanl  to  appear  and  defend  by  atlomity.  and  if  he  so 
apiiearH,  and  jad^pHint  ia  n.ni|eie4  afpdnst  him,  he  may  rsverse  the  same,  by 
writ  of  errnr,     ANatre  ei^Ly.  Rogen,  586. 

S.  And  if  several  defeadantsi  one  being  an  infimt,  appear  bj  attorney,  it  is  enrar, 
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■nd  on  error  bronglit,  iU  should  join,  and  the  whole  judgment  will  b*  rarenedt 
^othastotheadnltBaodtheinfiuit.    Jb. 

Set-VABBKT  AKD  CbIU>  1,  S. 

INNKEEPERS. 

|»  Ifce  relation  of  goeet  Is  created  bja  perwn'B  patting  his  hone  at  an  inn,  audit 
iKibe  ezteBded  toaU  hJs  goods  left  at  the  inn  by  his  taking  a  room,  and  taking 
Mme  of  his  meals  at  the  im^  and  lodghig  there  a  portioa  of  the  time.  MtZkm 
#ls  ▼.  BobimoH,  816* 

S.  Therefore,  it  is  not  necessary  that  the  trsTeler  shonld  take  all  his  meals  at  the 
inn,  or  lodge  there  eyery  nij^t,  in  order  to  create  the  relation,  or  ooostitnte  him- 
selfagnest.    A. 

S.  And  thoQ|^  the  property  or  money  of  the  gnest  may  be  lost  by  a  bmi^ariaai 
entry  of  the  innkeepef  s  honse,  under  stfch  cironmstanoes  as  to  ezcnse  Mm 
fimn  all  negligence,  and  also  from  liability  to  his  gnest,  still  he  cannot  be  emu- 
emted  fh>m  the  loss  of  the  goods  upon  presumption  merely,  or  witbont  proof  of 
some  of  the  circumstances  ordbarily  attending  the  breaking  of  a  house  secnrely 
listened.    3. 

4.  The  dellTery  and  aoceptanee  of  the  goods  are  a  snilicient  oonsidention  for  aaj 
undertaking  in  regard  to  them,  eren  when  the  serrice  is  gratoitoas.    A. 


ft.  In  the  present  ease,  the  plaUitiff  deUrered  a  sum  of  money  to  the  defendaat  to 
keep,  and  after  he  had  so  deliTered  the  money,  and  defendant  had  aooq>ted  It^ 
the  plamtiiF  requested  defendant  to  take  the  money  to  one  Dr.  Swift,  to  keep 
Ofw  night,  and  the  defendant  agreed  so  to  do;  tl  teas  AeM  that  this  new  oontnel 
was  not  inconsistent  with  the  continuance  of  the  former  one,  and  only  provided 
a  new  mode  of  dischai^^g  the  former  one,  and  that  it  prodnced  no  eflleet  upmi 
it  unless  or  until  performed.    A. 

6.  What  constitutes  thefehition  of  guest,  and  also  the  extent  of  tavemkeepaa* 
responsibility  for  goods  stolen  orloet,  considered  and  dlKussed.    lb, 

DTTEBEST. 

1.  The  Vt.  Central  Bailroad  Co.  took  land  in  Burihigton,  under  their  chaiter  to 
which  there  were  conflicting  claims,  and,  upon  petition  to  the  ohanoeDor,  under 
the  provisions  of  the  statute  of  1846,  [Comp.  Stat  196,]  wefe  ordered  to  dcposifc 
in  the  Farmers  and  Mechanics*  Bank  the  amount  of  land  damages,  as  appraised 
by  the  oommissioners,  subject  to  the  future  order  of  the  chancellor;  and,  upon 
petition  subsequentiy  pnferved  1^  Haswell,  the  plaintiff,  who  claimed  to  be  < 
tied  to  the  money  so  depoaitB^  tiie  rtiMiiellor,  upon  notice  given  to  thd  < 
ny  in  July,  )B60,  ordered  the  mviey  so  deposited  to  be  paid  to  said  HaewelL,  the 
plaintiff;  from  this  order  the  said  company  appealed,  and  said  appeal  wae  dn^ 
entered  upon  the  calendar  of  this  court,  and  at  the  May  term,  1861,  U  tew  kdd^ 
that  said  company  could  not  appeal  flrom  the  order  of  the  chancellor,  and  the 
case  was  dismissed  fkom  the  docket.  The  present  suit  was  brought  to  recover 
interest,  on  the  money  so  deposited,  of  the  defendants;  under  Ifce  forogoh^g 
Ihots,  U  toot  hM,  that  the  defendants  were  mere  depositaries  and  notehai)BBabla 
with  interest  on  the  money,  and  that  on  general  principles,  this  suit  cannot  h% 
sustained.    AsimB  v.  Farmen  aud  Mtdumia^  Btmk,  100. 
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S.  It  WM  nko'hadj  ihtA  thoa^  the  order  and  decree  of  the  cheae^lor  was  not 
probably  vacated  by  the  appeal  of  said  company,  as  it  wasimproperty  allowed^ 
and  was  properly  dismissed  by  the  Snprsme  Court;  stm  it  aflbrds  ti  reasomMa 
«zcQse  for  the  defendants  in  not  paying  over  the  money,  eren  if  demanded,  du- 
ring the  pendency  of  the  appeal,  as  no  decree  had  been  made  by  the  ohanceOor, 
which  he  himself  treated  as  a  final  order  in  the  case.    J5. 

8m  Obakcmby  U;  Pbivcifax.  amd  Aoxht  4;  Tazm  S,  •;  fmatmtE  Pnoon* 

4, 6,  e. 

JUDGMENTS. 

]•  Ckims  allowed  by  commissioners  on  the  estates  of  d^oeased  persons,  are  treated 
as  judgments,  except  that  they  cannot  be  enforoed  by  the  final  process  of  exe 
cation.    Jeix,  ^Anr.  Y.  JVcvJns,  884. 

S.  Judgments  recovered  in  diflferent  courts,  which  are  mutual  in  theh:  character, 
may  on  motion,  be  set  off,  one  against  the  other;  but  |he  judgments  not  behig 
in  the  same  courts,  the  set  off  cannot  be  directed  under  the  provisions  of  the 
fltatnte,  but  the  power  to  make  the  set  off  is  derived  from  the  equitable  powers 
of  the  court,  which  the  court  exercises  independently  of  the  statute,  and  from  the 
general  jurisdiction  of  the  court  over  the  suitors  in  it ;  the  ^>plication  therefore 
must  be  addressed  to  the  discretion  of  the  court    A. 

JUBISDICTIOK. 

Where  the  clafan  presented  by  the  plaintiff  exceeds  9100,  it  must  be  regarded  as 
his  book,  within  the  meaning  of  the  statute;  and  the  fact  that  he  fkils  to  prove 
the  claim  fally  before  the  auditor,  or  that  it  was  not  upon  plaintiff's  book,  will 
not  efftot  the  question  of  jurisdiction,  unless  it  appears  that  a  portion  of  the 
dafan  was  merely  fictitious.    Jfoson  v.  PoOer,  72S. 

Sm  Abbetratioh  17;  Book  AoootTirr  1;  Jubtigb  or  tbk  Pxaob  1, 9, 8;  Pbox- 

IS0ORT  NOTXS  AND  BiLLB  OP  EXCBAIW  6. 

JUSTICES  OF  THE  PEACE. 

1.  In  actions  on  Book  Account,  the  plaintiff's  book,  and  tiie  dibU  side  of  that 
book,  afford  the  only  ruU  by  which  the  juriadiotion  «f  the  justice  is  to  be  deter- 
mined.   Beach  V.  BofftUon^  106. 

S.  The  jurisdiction  of  a  justice  in  the  action  on  Book  Account,  is  not  affected  by 
the  defendant's  book,  or  by  any  entries  therein,  which  he  may  make  to  thecred* 
itofthephUntiff.    lb. 


8.  In  an  action  under  the  statute,  for  tMriWt  tiMff  tnd  detainer,  giving  summary 
process  to  get  possession  of  land,  since  the  statute  of  1860,  (Coi%.  Stat.  807  and 
808))  a  single  magistrate  has  jurisdiction.    Bmin^  v.  Lewmtd^  192. 

4.  Justices  of  the  Peace  have  Jurisdiction  in  4btions  for  trespass  on  the  freehold 
where  the  matter  in  demand  does  not  exceed  twenty  dollars,  and  have  authori- 
ty to  decide  upon  questions  of  title,  whenever,  in  this  action,  the  qnestion  arises; 
and  the  security  of  parties,  in  relation  to  the  titie  of  their  kind,  is  found  in 
their  right  of  appeal.    SmaU  v.  Bdtkim  et  al.,  808. 


we  INDBX. 


5.  A  jiiilic««^fiie  pmee  has  bo  jitritdietian  in  an  aotion  of  aeooaot,  betvMn  In. 
ante  in  oommon  of  land;  aa  tho  liafiandant  may  plead  in  bar,  that  he  waa  naw 
baififf  and  rocdw  oftha  pla&nf^,  and  thua  pnfe  tha  plainftiff  ii|Mm  the  proof  af 
Us  whole  declaration,  whiohwoiUdMsgiuquaatfaialtetillatotlieluid.  Iht^ 
€f  y.  ifon^iTOfliety,  4^1. 

6.  Where  the  title  of  land  is  concerned  in  the  action,  and  the  justice  has  no  jmis- 
diotion,  the  deMt  may  be  taken  advaatagaof  alany  tlina,  doringthe  pendancy  ef 
the  action.    i&. 


7.  The  entry  of  a  continuance  being  hi  the  hand  writing  of  the  plaintiff's  i 
ney,  himlshes  no  ground  of  objection,  if  the  jnstice  granted  the  continuance« 
and  adopted  and  assented  to  the  entry,  by  plaeing  hia  dBdal  signature  to  A* 
same.    JTniiwim  ^  .Wg»  v.  fWrfwwMW,  494* 

Biu  Pboiomobt  Nom  ahd  BiLLa  of  Exobabqb  6. 
LAMDLOBD  AKD  TEHANT. 

1.  If  the  landlord  leaee  the  atoek,  with  the  fiunit  to  a  tenant^  npon  ahaves^  aid 
there  is  an  autnal  or  implied  coutraet  between  theos,  that  the  yeaiUn^s  lalaed 
flom  tiic  oows  upon  the  farm,  sludl  be  kept  upon  tiia  fiam  nntil  the  aqdcatMn 
of  tiie  term  of  the  lease;  by  tUs  contract,  the  tenanVa  title  to  one-half  of  the 
yearlings,  as  an  uidependant  and  absolute  tenant  in  common,  will  not  beoome 
perfecteil  untU  he  has  ftd Ailed  Us  contraot;  and  any  attempt,  on  the  part  of  the 
tenant  t^  dlsp<ise  of  them,  before  lie  has  fiilfUIed  his  contract,  win  be  such  a 
wrong,  as  vrill  detenaine  the  tenancy  as  to  the  yeailingiL  J8i%fa  ▼•  Mb  if 
aL,188. 


%  And  the  laudlord,  under  such  a  oontract,  may  be  regarded  as  the  general o 
of  the  stock,  and  as  having  the  paramount  title,  and  tiie  tenant  as  owniqg  ena- 
half  c<HulltionaUy,  that  is,  when  the  term  expires,  if  he  perfoims  hb  conteaet{ 
and  if  the  tenant,  wtthont  the  eenaent  of  the  landlord,  disposes  of  tiie  yearimgi 
before  the  tenii  has  enticed,  and  befiwe  he  has  ftiUUIed  his  contract,  the  land- 
kxrd  may  maintain  replevin  for  the  yearUngs,  botii  In  the  eepiC  and  ilefmeC.    A* 


8.  And  where  the  cfmtraot  provides  tiiat  the  property  shall  remain  on  the 
until  tiie  expiration  of  the  term  of  the  lease,  and  then  be  divided,  the 
has  no  nbsohito  vested  right  hi  the  properly  until  the  ezpfawtioviof  Ihehaaa. 


4.  If  a  tenant  Ijy  departing  from  his  contract,  and  putting  the  property  to  a  \ 
ent  UHe,  is  guilty  of  such  an  abuse  aa  ftiribits  his  estate,  and  revives  the  right  of 
tiie  laiuUopl  or  general  owner  to  inimeilUite  possession;  this  will  enable  the 
landlord  or  general  owner  to  maintain  trespass  for  any  interference  with  the 
pmperty  by  a  strwiger,  after  flia  tenaaey  Is  so  determined.    A. 
« 

6.  Wliere  one  rents  n  fann,  and  by  the  terms  of  the  contract  tiie  landkird  stavki 
the  K»uae,  and  tlie  tenant  is  to  Itsve  one  lialf  the  growth  of  the  cattie  and  one 
half  of  tho  ¥r<N»l  jtitiducod  from  l^e  slieep,  il  fees  ftclti^  that  while  the  tenanoy  ia 
atfll  Aubstisting  and  a  |iortion  of  the  time  of  the  lease  mtexidreil,  the  tenant  ean- 
not  he  rp|ran1e<l  ns  liaving  acqiiirevl  any  such  perfected  interest  In  tiie  propeityt 
as  will  be  lUil>le  to  1>o  levied  niMm  and  sold,  by  his  creditors.  BmHk  v.  Mlsi^  10 
Vt815.    iSnMth  v.  IfeteA,  288. 
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&  laooutRwtsoftliiiktec^llierigfatorthetmisatdoMiiotl^ 
fait  port  of  the  euntnofe  it  [Mrfotmad.    A, 

But  Chavobut  IS;  Fobodub  Eirnnr  Am>  Pseaihsb;  PwaoBssioB  2, 8. 

LEGISLATIVE  ENACTMENTS. 

The  lefriAlahire  may,  by  general  laws,  Impose  npon  raUmaiis  new  ironditioDS,  not 
container!  is  their  charter,  which  are  condnciTe  to  pulilic  interests.  Nekon  t. 
R  ^  Qmada  R.  B,  Co.,  717. 

LICENSE.    iSiM  TRB8PA88  8, 4,  6. 

UEN.    S$$  Attachmbut  1,  %\  Aodjxob  1, 8, 8;  BraoKFXL  8, 4» 

LEVY. 

1.  Where  a  lery  was  made  upon  the  equity  of  redemption,  and  the  mortgage  Sb^ 
scribed  two  certain  parcels  of  laud,  and  also  a  thUid  parcel  which  was  a  lease- 
hold estate,  the  lease  being  a  {jerpetnal  lease,  reserving  an  annual  rent,  and  the 
levy  was  niade  upon  the  equity  of  redemptkm  in  the  two  fimt  mentioned  percdf 
of  land,  without  regard  to  the  leasehold  estate,  thus  treatbg  the  mortgage  as 
containing  only  the  two  fint  mentioned  parcels  of  land,  U  umu  AsU,  that  the 
levy  was  properly  made.    HuUit  v.  SkmSardy  206. 

8.  And  it  waft  also  Mtf,  that  as  tlie  leasehold  estate  wae  described  lathe  mortgage 
by  metes  and  boimds,  that  it  would  be  only  an  assignment  «if  the  rents,  and  that 
as  a  mnrtj^ftge  In  tiUs  state  does  not  confiMr  a  poww  of  aale^  the  mofftgegae  oonli 
enly  receive  the  aimnal  lenl,  and  night  enfoiMi  hie  debt  vpwi  the  othec  |4eQM 
of  land.    lb. 

8.  When  an  execution  is  levied  upon  real  estate,  ef  vhich  tiie  debtor  lias  no  title, 
and  the  records  of  the  court  furnish  evidence  on  their  ikce,  that  the  execution 
was  satisfied  by  such  levy,  no  prooeedinga  can  be  had  to  oMaiit  actual  payment 
of  that  debt,  until  the  evidence  of  tljat  apparent  aatisfkutlon  is  removed.  JSidor 
•(oLv.  7Viylpr,444. 

4.  The  kwnp<»nt}dssulg'ect  is  settled  in  JPrall  v.  Jbnss,  88  71841,  andBasCft» 
T.  TWter,  1  D.  Chip.  868.    Jb. 

6.  When  a  levy  has  been  made  on  premises  where  the  debtor  had  no  title  or  in- 
terest, the  creditor  may  make  application  to  the  court  lo  vacate  the  levy,  antf 
this  application  is  afldressed  to  the  power  of  the  court  to  correct  its  own  records, 
and  tliis  power  may  be  hiwAiIly  exercised  by  the  cooit,  on  petition  or  motion, 
accompanied  with  aiB<lavits  and  notice.    Jk» 

e.  And  in  such  a  case,  if  the  orinrt  had  Jurisdiction  over  the  tulljeet  maHer,  end 
the  fjarties  in  the  original  suit,  they  will  have  power  to  oonrect  their  records,  or 
to  grant  this  summary  relief,  though  liie  parties  thonM  remove  itom  the  stetn 
after  the  oonraeneement  of  the  salt,  and  ooiitinoe  Id  lesMe  wHhont  the  alaie. 
Jb. 

T.  And  where  such  a  levy  had  been  made  on  en  eneentkm  ksne^en  a  judgment 
rendered  in  1886,  on  knd  whem  the  debtor  had  no  title  or  hitereet^  and  the  same 
waseniftred  te^iemahihi  that  sltnaliou  fiora  thai  time  nwtil  the  pieeent  19^- 
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oatlon  on  petition  to  Tncste  the  levy  was  mftde,  tbaofft  11m  parties  during  all 
that  period,  had  the  same  means  for  enforcing  the  claim  they  nofw  have;  ondsr 
these  ciicnmBtances, «  «0«  AsU,  that  the  application  to  vacate  the  levy,  oo^ 
not  to  be  granted,  inasmuch  as  the  law  will  laise  a  presumption  of  payaeot 
and  sadsfaction  of  the  judgment,  and  inasmuch  as  no  circumstances  appear 
in  the  petition  affecting  tiiat  presumption,  and  the  court  dismissed  the  petition. 
lb. 

LIQUOR  LAW. 

The  Maine  Liquor  Law  of  Vermont  was  passed  to  go  into  effect  on  tiie  second 
Tuesday  of  Maich,  1868,  with  a  proviso,  that  a  vote  should  be  taken  in  r«latio« 
to  the  time  when  the  act  should  go  into  operation,  and  if  a  nujcrity  of  the  votaa 
cast  should  be  **  no,'*  then  the  act  should  go  Into  operation  in  Deoember,  185S-* 
i^U,  constitutiooaL    iSafe  v.  ParJetr,  867. 

HABBIA6E  SETTLEMENT. 

A  marriage  settiement  incomplete  by  reason  of  a  want  of  tnutoes,  is  only  aa 
agreement  to  make  a  settlement,  and  will  not,  at  law,  exempt  the  annual  crops, 
of  the  wife's  land  from  aa  execution  against  the  husband.     Brmct  Mmx.Y. 

TnMipSOIIy  741. 

MAKBIBD  WOMAN'S  ACT,  (Goxp.  &tAS.  Chap.  68  ^  16.) 

By  the  language  of  the  married  woman's  act,  (Gomp.  Stat.  Chap.  68  |  16,)  tiba 
annual  product  of  tlie  wifb's  land  is  not  exempted  from  the  husband's  oootiol 
orfromhiscreditocs.    Jtoncs  tiux,x,  T^osyseii,  74L 

MASTER  AND  SERVANT,    te  Tbbspass  6. 

MANDAMUS.    8e$  Hiobwatc  4;  Pbaciscb  S. 

MERGER.    8e$  Book  Acoouirr  8 ;  Mobtqagx  4. 

MILLS.    Bet  Watbb,  BioiiTa  To. 

MORTGAG& 

L  The  mortgagor  is  regarded  in  this  State,  after  the  law  day ,  as  a  fnosi  tenant  to 
his  mortgagee,  and  if  he  execute  two  or  mors  successive  mortgages  to  different 
persons,  he  is  as  much  estopped  to  deny  the  titie  of  the  subordinate  mortgagees, 
as  of  the  first;  and  his  deed  estops  him  fVom  setting  up  an  outstanding  title  in 
a  stranger,  or  of  defending  hhnself  by  means  of  that  titie,  until  he  has  first  6oim 
Jidt  surrendered  the  possession.    ill^e$  f  Psel  ▼.  Atboa  tC  oL,  18. 

S.  It  is  the  duty  of  the  mortgagor  to  surrender  to  eitlier  mortgagee,  on  notice,  and 
if  he  do  not,  he  thereby  becomes  a  wrong  doer,  and  liable  to  pay  rents  and  pntf. 
its  to  some  one  of  the  mortgagees,    lb. 


8.  The  allowance  of  demands  secured  by  mortgage,  as  dafans  against  tlie  estate  of 
the  mortgagor,  wiU  have  no  effect  to  defeat  or  impair  that  security,  or  prevent 
their  being  taken  into  aoooonti  in  the  allowance  of  such  dividends  agairnt  Iht 
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estate,  as  maj  be  ordered  by  the  probate  ooort;  for  until  the  clafans  are  faDj 
paid  by  the  mortgagor,  or  some  person  having  his  interest,  thej  stand  in  the 
same  situation,  as  other  efadms  allowed  against  the  estate,  for  whioh  no  secnritj 
by  mortgage  was  ever  obtained.     IToMw,  AnUft  ^  Cb.  y.  StaxUr  ei  ol.,  riO. 

4.  Kor  will  the  purchase  of  the  equity  of  redemption,  by  the  mortgagee,  at  a  pnblio 
eale  by  the  admintotrator  of  the  estate  of  the  mortgagor,  merge  the  different  es- 
tates of  the  mortgagor  and  mortgagee  so  as  to  operate  as  payment  or  satisfkction 
of  the  debts  for  which  the  mortgage  was  giren,  and  this  role  will  obtain  both 
at  law  and  in  eqnity.    J5. 

AeEncmsarS:  Chamcekt, 

MORTO AOOB  Am>  H0ST6 AGEE.    &t  Enanaan  1,  S ; .  MoKroAOB  1,  %. 

MEGUGENGE. 

Where  the  defendant  complained  of  negiigenoe  on  the  part  of  the  plaintifb,  who 
were  sttomies,  in  the  management  of  a  suit,  in  wbloh  he  had  employed  them, 
ft  wa§  AsU,  that  negligence  should  haye  been  distinctly  fonnd  by  the  auditor,  to 
depriye  the  plaintift  of  all  recoyery  for  seryioes  in  the  suit.  Maffnard  f  ^f^ 
mundi  y.  Br%gg$^  94. 

NEW  PROlflSE.    Bu  ConDrnoM  PRXCEDxar  1;    Statotb  of  Luita- 
noHB  1,  2. 

MEW  TRIAL.    See  Chaxobbt  9. 

NOTICE. 

1.  TIm  record  of  tiie  justice  is  conclusiye  on  the  questioD  of  notice,  to  the  defend- 
ant.   Eattmam  f  Paige  y.  Watermim,  494. 

5.  When  notice  of  the  suit  upon  the  defendant,  is  found  and  certified  by  the  jus- 
Itee,  he  has  no  rii^t  to  require  or  take  a  recognizance  of  the  plaintiff  for  re* 
tiew.  lb. 

t.  Notice  of  a  discontinuance  of  a  suit  need  not  be  in  writing,  unless  for  the  purpoaa 
of  saying  costs.    BaUou  y.  BaUou  et  al^  678. 

NUISANCE. 

A  iaitre  and  fhrious  dog,  aocustomed  to  bite  mankfaid,  is  a  common  nuisance.  la 
an  action  to  reooyer  damages  against  a  party  killing  hhn,  the  defendant  need 
not  proye  that  he  was  obliged  to  kill  him  in  self-defense.  Broun  y.  OmjMNlsr, 
488. 

OFFICER. 

A  public  oiBcer  is  entitied  to  reasonable  intendments  in  his  foyor,  the  same  as  ate 
implied  to  the  proceedings  of  courts.    Steomu  ▼.  KmUf  608. 

See  AiTAOHMnrr. 

OFFICER'S  RETURNS.    See  Audita  Qookbla  4,  4. 
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0FF6BT. 

VhM  tha  pbdntiff  m  admiiiiitntor  of  th*  «tet»,  of  B.,  oomwMttad  %  abH 
upon  oertaift  notes,  which  R»  in  his  life-time  had  taken  of  the  defendaat,  aa  ad- 
mlDistrttor  of  the  estate  of  L.,(of  which  estate  the  plaiatUT  waa  also  adiii]Bi»> 
tnitor,  de  boaU  mm,)  and  obtained  judcmeui  s^AMtai  the  deftwhmt  on  tlMmM; 
and  the  defendant  filed  his  motioQ  to  be  allowed,  In  oflset  to  said  jiidgnant^  a 
judgment  of  commissioners  on  the  estate  of  said  B^  in  his  ftvor— AU— that 
the  plahitiff  havhig  tfans  tieated  the  olaim  agahiafc  dafendaataa  aasesta,  and 
as  tbe  property  of  the  estate  of  B^  the  same  is  snl^jected  to  avsry  Itgil  and 
eqaitahle  oAet,  which  the  deflsndaat  has  agaiast  B.  or  Ids  estate,  and  tiie  jndf- 
ments  having  thus  been  raadaiadmntaalhithev  rtiancter,  by  the  acta  of  the 
parties,  the  oflket  was  allowed.    Mix,  Admr,  y.  JVmmi,  884. 

As  JUDOIUT  S. 

OBDEB  OF  BEMOVAL.    &sPooBl,t,8. 

FABBKT  AND  COtW. 

!•  Where  the  flMther  had  given  his  minor  son  loave  to  act  Ibr  hhosel^  and  bad 
made  pnblicatiott  of  the  &ct,  and  that  he  would  not  thereafter  paf  any  debts,  of 
the  son,  and  the  son  returned  to  Ids  fiuthefs  house  sick,  and  the  plslatiirs  chats* 
aa  ware  for  necessaiy  medical  sarvicea  leodend tbe  soo^upon  ihecradit  oC  tha 
Ikther,  and  in  good  fidth  charged  to  him  at  the  time,  and  the  fbther  kaaw  af 
the  services  being  rendared  and  did  not  object,  U  wot  kdd,  that  the  law  impfiaa 
a  prondse  to  pay,  though  tha  &ther  did  not  asasnt  tf>  the  services  being  dona 
on  his  credit,  either  ezpreasly  or  hnpliedly,  in  &ot.    Buam  v.  Tyier,  9. 

%  And  U  wtuhdd,  that  this  rested  on  the  general  ground,  that  while  one's  minor 
ahildran  lemahi  a  past  of  the  fhibBr»s  flnniiy  and  houaahaldlf.aad  laaaiaa  1^^ 
series,  with  the  knowledge  of  the  ftither,  ani  without  ol^'actioii.  «n  his  paiW  i^ 
is  the  same  thing,  as  if  he  received  them  himself,  or  his  wifo  received  theok 

PABTIES. 

U  Suits  may  slwaQfa  be  bsanght,  ettfaer  hi  the  name  oftbe  parties  wtth>  wham  the 
coDtraot  is  made,  or  in  the  nsmeof  those  IsfsUi^  inteieatod,  at  the  electkA  cf 
the  plaintUE;  when  tlie  defendant  will  not  be  embarrassed,  or  in  any  way  iqinrad 
by  such  election  of  the  pbintiff.    »gmri  f  Edmmida  y.  Brigs/i,  94. 

t^  A  party  of  vacMd  aaaaet  be  tieatad  as  a  nonlaal  par^  merely^  if  ha  baa  aoy 
Intorest  in  the  anonnt  reooveied,  even  though  that  interest  may  be  hi  the  anr- 
plus,  after  wSag  speoifle  deb>^  fty  igMch  he  baa  wiria  an  saiigaiant  Imm- 
it  ^  Jadimm  t.  LoomU,  198. 

8.  When  subeequent  attaching  ersdiltocs  sva  permitted  to  enter  and  defend  hi  a 
auit,  before  a  justice  of  tbe  peace,  under  the  statute,  they  so  fiff  became  partisa 
|o  the  suit,  thai  thay  have  the  xi^  of  appeal,  aid  oaa|KQseouto  the  aamfrm 
the  appellato  court.    CS^fiM  ▼.  JMirlwa  st  a2^  848. 

4.  A  peiaott  who  has  but  an  equiiahU  fattsrast,  eannot  generally  sue  at  hiw,  par> 
tieulsily  hi  real  actions  which  are  founded  upon  titie;  but  where  one  has  an 
equitable  inlerasi  and  lain  actaal  poaasslMi  and  oaoapflM^af  thftpnmisaB,  ha 
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WKf  wtafai  t  pwnoaal  »eitop  for  tyiritt  <ip—  U  flrtjwiwmfois^gaiiwt  >wropg 

Pa«rtdb,486. 

iSM  Pkhal  STAxmess  1,  t. 

PABTNEBSHIP. 

1.  Where  li.  wee  fetalned,  ae  oomiiel  in  certaiii  mite,  by  the  defemlant  belbra 
X.  ftfrmed  %  jMitnenhip  frltfi  £.,  attd  the  senrices  ^ere  perfunned  by  M.  fr  £• 
ther  the  pattuenldp,  snd  this  was  well  known  to  the  defendant,  it  wot  Aeldthal 
M.  &  E.  oonld  reeover  for  (he  serrlces  thus  rendered,  in  ft  joint  action  against 
the  defendnt.    Magmtrd  f  JEichmmtU  y,  Briggt,  M. 

t.  lutmmeBts  vnder  seal  nmy  be  ezeented  ftir  many  pnriMises  by  one  partner^ 
wtdch  will  be  binding  on  the  Ann.  McDomUd  f  Jfilb  y.  BggUium^  Barker,  f 
Gb.,  IM. 

5.  But  instmments  executed  in  that  manner,  hi  the  tiMence  of  oQier  partneis, 
will  be  binding  on  the  firm  only  iu  transactions  that  transfer  an  interest.    A. 

4.  A  mere  partnership  relation  will  not  authorise  one  partner  to  ezecote  an  in- 
stmment  under  seal,  whereby  h  new  and  original  obligation  is  created,  which 
will  be  binding  oo  the  partnenhip,  as  a  spociatty  debt,  or  which  can  be  enforoed 
by  the  aetioa  of  covenant.  lb, 

6.  But  an  iustnunent  of  tliis  character,  and  executed  in  this  manner,  may  be 
rendered  obligatory  by  a  preTiuns  parnl  autliority,  or  by  a  subsetjiient  parol  rat- 
ification, and  would  in  either  event  become  the  deed  of  the  company;  and 
much  slighter  acts  will  produce  tliat  efiect,  where  the  subject  matter  of  the 
agreement  is  within  their  partnen^iip  dealings,  than  where  it  bssno  connection 
with  the  business  of  the  firm.    lb. 

6.  And  pan>l  testimony  is  admissible  to  prove,  that  the  faistrument  is  tlie  deed  of 
the  firm,  and  become  such  by  the  signature  of  one  partner,  in  the  name  of  the 
Ann,  by  showing  a  previons  authority  for  that  purpose  resting  in  parol,  or  that 
they  were  present  at  the  time  or  subeequently  ratified  the  same  either  exprese- 
ly  or  impliedly,  and  this  implication  may  be  drawn  tram  the  conduct  of  the 
partnen,  or  the  oontae  of  dealfaig  by  the  firm.    Jb, 

7«  And  wbero  the  evidence,  tho«i|^  restiag  in  parol,  tends  to  prove  this  in  whole 
.  or  part,  it  should,  gn  to  the  jury,  as  tending  to  prove  the  execution  of  the  in 
strument.    lb. 

8.  That  the  oonoems  of  a  pertuership  are  not  in  a  state  to  be  finally  settled,  does 
not  preclude  the  partners  from  maliiug  u  partial  setUement  by  arbitration.  Xm- 
drick  V.  Tarbell,  416. 

9.  The  defeiidHiit  contracted  with  the  X)lni]itifr,  tnftimisit  wool  ftvr  hat  bodies,  and 
to  |iediUo  or  »ell  the  lianie,  and  charge  nothing  for  his  time  or  expenses  in  so 
doing;  the  plHintiflT  wait  to  mnniifncture  the  wool  into  hat  bodies,  and  charge 
notliing  for  his  time  wlifle  engaged  in  the  manufecture;  and  each  were  to  pfty 
one  half  the  expense  of  extra  work,  wood,  and  wear  of  the  machinery,  and  the 
defendant  after  selling  the  bat  bodies  was  to  retain  enough  out  of  the  proeeeds 
to  pay  tlie  cost  of  the  wool,  and  the  profits,  after  deductliig  the  coat  of  th* 
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the  wool,  were  to  be  diTiitod  between  them;  i<  viuAeid;  that  thk  did  not erale 
ft  pwtnenhip  between  the  pertles.  TUiot  y.  .Biiis  SI  Vt  H4.  MammY.Ft^ 
ier,  7M. 

10.  In  general,  tt  is  well  settled,  that  no  action  of  assmnpeiteanbe  fluttiJned  bj  cm 
partner  against  his  oo-partner,  in  respect  to  any  matter  oonneoted  with  the  paiV 
nership  transactions.    CoOamer  v.  Jbiter,  754. 

11.  Bat  if  the  parties,  by  an  express  agreement,  separate  a  dlsdnctmatter  from  tte 
partnership  dealing,  and  one  party  expressly  agrees  to  pay  the  other,  a  speeifie 
•nm  for  that  matter,  at  a  giyen  thne,  the  action  of  assompsit  will  lie  on  that 
eontiaot,  though  the  matter  arose  from  their  paitnership  deaUog.    iA. 

11.  So  where  thedefendantagreedtopay  theplaintiffaghe&sampertonfaraqaaB- 
tity  of  starch,  and  the  costs  of  transportation  to  the  place  where  the  plaintiff 
was  to  deliyer  the  same  by  the  contzact,  the  payment  to  be  made  by  a  ghrsB 
day,  it  wa$  keU  to  be  an  express  oontraet,  on  which  the  plalntiif  can  sustain  tlM 
action  of  assnmpsit.    Jl. 

Bee  Etidshcb  12. 

PAYMENT. 

When  a  oertain  smn  of  money  Is  oflbred  by  a  debtor  to  his  ciedHor,  in  paTment  ef 
a  oertain  bill  or  acconnt,  and  the  debtor  leayes  that  smn  of  money  and  areceipl 
in  ftill  for  said  acooant,  in  the  hands  of  a  third  peieon,  directing  him  in  the 
presence  and  hearing  of  the  creditor,  to  deliver  the  money  to  the  creditor  if  he 
will  sign  the  receipt  in  ftUl,  if  not  to  keep  and  retnm  the  money,  and  the  cred> 
Stor  after  the  debtor  leaves,  takes  and  counts  the  money,  and  then  rehues  to  i«-> 
turn  the  money  orto  sign  the  receipt,  this  operates  as  a  ftiUpaymeBtor  disehmg^ 
of  said  bill  or  account,  notwithstanding  the  creditor  declares  at  the  lime  that  ha 
does  not  accept  the  money  in  full  payment  of  the  bill.  The  same  doctzhie  held 
fai  McGljfim  Y.  Bimnffg,  16  Vt  929.  CoU  y.  Ckam^fiUm  TrmtpoHoAm  Os  ST. 

See  Salb  8;  Towh  Obdxbs  S. 

PENAL  STATirrSS. 

1.  Fkmr  inspectors  are  not  flie**  persona  i2qured'*witUntiiemeaningofttie  net  ef 
1850,  by  the  sale  of  flour  required  to  be  inspected,  witlioQt  procuring  the 
nme  to  be  faispected,  and  they  cannot  sustain  an  action  on  the  statute  to  the 
nenalty  of  such  sale,  as  inspectors  of  flour.    Bauk  t.  Mobmem  f  Oe,  m  el^ 


%  ThepubBo  at  large,  the  dealttB  in  flour,  and  not  flour  Impeetoa,  are  intended  U 
be  protected  by  the  statute.    lb. 

PETITION.    Bee  Pbaohcb  S,  8. 

PLEADING. 

1.  In  a  plea  oi  abatement  where  new  matter  is  introdaeed  by  the  pleat  coatalB- 
lag  matters  of  fact  as  well  as  of  record,  the  plea  shoald  not  ooodude  with  the 
veriflcation  that  he  is  ready  to  yeriiy,  with  the  writ  or  record,  b«t  with  the  eo^ 
son  Ysriflcatioa.    Dm^nir.  QrimoHiS. 
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S.  IT,  koweyer,  the  entin  \wn»  to  to  be  proved  bj  the  iecofd,the  piea  ehunld  toe- 
eliidewiththeTeriflc«tloDthet'<heto  rndj  to  veiiiy  by  the  writ  or  leceid.'* 

S.  In  ■  plea  in  ebetement  the  aTerments  thoald  be  diraot  ud  poeitiye,  eo  that  ft 
famvene  will  present  a  proper  israe;  and  where  the  material  and  issnable  part 
of  the  plea  was,  whether  the  defendant  rerided  at  Chariotte,  when  the  rait  waa 
commenced,  and  the  aTerment  waa,  ''that  at  the  time  of  ivning  and  senrioe  of 
aaid  writ,  the  said  defendant  did  reside,  and  for  a  long  time  before,  had- tad  OY^ 
er  since  has  resided,  in  the  town  of  Burlington  and  not  elsewhere,"  the  aTer- 
ment was  held  defective  on  demurrer.    Jh, 

4.  Bat  the  averment  as  to  the  residence  of  the  plaintiff,  **that  at  the  time  afore- 
said he  did  not  reside  in  Charlotte,"  waa  held  to  be  well  made,  and  properiy  to 
present  the  issue  as  to  the  residence  of  the  plaintifll    lb. 

5.  The  plea  of /mm  darrem  camiiimameet  in  Its  legal  eflhet  to  a  waiver  of  all  pre* 
viona  pleas,  and  the  cause  of  action  on  the  record,  stands  admitted  to  the  same 
extent,  as  it  would  have  been,  if  no  defense  had  been  urged  other  than  that  set 
up  in  the  plea  itself;  such  a  plea,  in  fact,  strikes  from  the  record,  by  operatton 
cf  law,  all  previous  pleas,  and  everything  stands  confessed^  except  the  special 
matter  contested  by  the  plea.    ImeoU  v.  TkroU,  804. 

6.  And  the  fact  that  a  plea  of  the  general  usue  was  filed  with  the  plea  cfpiif 
darrein  comiAmumce^  will  not  effect  the  rights  of*  the  parties.    Ih. 

7.  The  plea  of  jniwdbrrsAi  eonfimiance,  in  the  present  case  goes  to  the  plaintiff*! 
right  of  action—  Query— Whether  the  rule  would  have  been  different,  if  it  had 
simply  effected  the  plaintiff's  remedy,    ii. 

8.  If  the  replication  to  a  plea  contain  more  than  one  anawer,  and  tenders  sevenl 
and  dtotinct  issues,  which  will  necessarily  lead  to  several  traversea,  theiepika 
tta  to  defective  on  special  demurrer.    Ikmntr  ▼.  Jloaiefl^  S97. 

9.  And  though  a  party,  in  answer  to  the  plea  fai  baakroptey,  to  not  ooaftnad  ta 
a  technical  replication,  but  may,  under  the  4th  section  c<  the  bankrupt  aet  give 
the  defendant  written  notice,  spedi^g  the  fraudulent  aet  and  concealment ; 
still  if  the  party  adopta  the  form  of  a  special  replication,  thereby  calling  fer  a 
r^'olnder  and  special  traverse,  it  must  be  single  in  its  ohaxaeter,  or  the  defeel 
will  be  reached  by  a  demurrer.    /&. 

&e  Aoooi7>T  1;    TaaviUH  8, 4, 6. 

PLEA  PUIS  DARREIN  CONTINUANCE.    iSEia  Plbadiho  S,  6,  7. 

POOR. 

1.  An  order  of  removal  of  a  paoper,  notified  to  the  town  to  which  the  otder  ia 
made  within  thirty  days,  aocording  to  the  statute,  oonolasively  fixes  the  settle- 
ment of  the  pauper,  unless  appealed  from.    Blowe  v.  BnxUfiddf  514. 

S.  It  to  the  same  sa  any  other  judgment,  as  to  Its  oonduaiveness,  when  the  order 
to  regntoriy  made,  and  notice  properly  served  upon  the  advenary  town.    A. 

8.  An  order  of  removal  regularly  made,  and  properly  served  upon  the  advenaiy 
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^amUf  9dA  TumppmM  from  k  cohoIbsIiw  of  the  lettlanwt  of  the  peapertt  He 
4ile^andtochfuige  theeetOenaDt  by  letideiioe,  thetwhwhie  waimipmi^m 
point  of  time  to  tiieorder,  oea  only  be  taken  into  the  account.    A, 

F088E8S10N. 

!•  The  poBsession  of  a  portaon  of  a  lot  of  land,  claiming  the  whole,  gives  edior  of 
powession,  which  in  oonatrnotioQ  of  law,  ii  powewion  UaelC.    Swyi,  Jdmr.  ▼• 

S.  A  tenant,  who  \r  in  poaNesion  of  land  nnder  the  landlord,  cannot  mirender  or 
transfer  the  pomeesloii  of  the  same,  without  the  consent  of  the  landkni,  to  a 
Ifainl  peraon,soaatodefiaatthetitleofhis  kndlord.    Jb. 

5.  And  occasioDal  acts  of  taming  lu  cattle,  and  cutting  timber,  while  the  landlord 
and  his  tenants  maintained  the  exclosiye  possession  of  the  land,  win  not  defeat 
the  possession  of  the  landlord,  as  such  acts  under  such  droomstaaces,  only 
amoont  to  tzesposs,    Jb, 

4.  Actual  possession  Is  a  good  title  against  any  one^  who  cannot  show  a  better  title. 
Bouffk  y.  Patrick,  486. 

6.  And  so  where  in  1889,  the  plalntifr  went  into  possession  of  prendses  under  a 
bond  for  a  deed,  aiid  erected  a  house,  and  continued  in  poseession  til]  he  finally 
took  a  deod  of  the  premises  5  and  the  plaintiff's  grantor  in  1836,  gave  the  defend- 
ant parol  permission  to  erect  a  dam  across  a  stream  on  the  said  grantor's  land* 
whidi  defendant  erected  and  thereby  injured  the  land  of  the  plaintiff  3  in  an  ae- 
tion  to  recoyer  damages  for  such  injuries,  it  woi  AeM,  that  the  parol  permiasioo 
to  defendant,  would  create  and  give  him  but  an  eqnitable  interest,  which  would 
be  held  subservient  to  the  prior  and  soperior  equity  of  the  flaiatiff,  and  that  Iha 
defendant  had  no  right  to  iatoifere  with,  or  disturb  the  plaintiff  in  the  ooeniniiey 
or  possession  of  his  premises  3  and  that  unless  the  defendant  could  eatabliafa  a 
le|^  right  to  the  OTection  and  eooNnuance  of  the  dam,  and  else  the  rigbtio  llosr 
the  premises  in  plaintiff's  possession,  the  plaintiff  would  be  entitled  to  recover 
damages  sustained  at  any  tioM  within  eix  yeaca  befere  the  eoflunenceasttut  ol 
Jibeuit    A. 

PRACTICE- 

1.  When  a  caee  has  been  referred  under  a  general  rule  of  reference,  no  tjoestloiis 
of  law  are  before  this  court,  except  such  as  are  saved  by  the  referee. 
T.  Slaey,  61. 


S.  It  is  not  necessary  that  a  petition  for  a  mandsmns,  requiring  a  constable  and 
collector  to  execute  a  deed  of  land  nold  by  htm  for  taxes,  should  allege  all  the 
particular  facts,  upon  which  the  writ  is  claimed,  so  that  the  case  may  be  tried 
upon  demurrer,  as  is  common  and  requbite,  in  suits  according  to  the  course  of 
the  common  law  3  if  the  petition  states  the  right  and  du^  in  genenU  tonne  it  is 
all  that  is  required.    Kidder  v.  Moru,  74. 


3.  Nor  is  it  necessar}''  for  the  petitioner,  in  this  stage  of  the  proceeilings,  to  1 
that  all  the  previous  proceedings  have  been  regular,  for  it  is  not  cnmpeleBt  ftr 
the  colipcter  to  allege  his  own  default,  as  an  excuse  fer  not  execoting  the  deed, 
and  the  petitioner  is  not  obliged  to  contest  these  questions  with  the  coUector. 
ift. 
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i.  This  oovrt  will  not  reverae  a  jadgoMBt  of  tlie  c<ninty  court,  anless  Mftiig^  vp- 
peMs  affirmatiTely  to  thow  that  there  was  error.    Barber  t.  BriiUm  ^  Batt,  lU. 

6.  If  it  appear  that  the  charge  of  the  court  below  to  the  jury  under  the  stafe  of  ev- 
idence,waB  all  that  wae  important  to  a  correct  understanding  of  the  law  applica- 
ble to  the  ('acts,  this  court  wilt  not  retevse  the  judgment,  even  where  there  is 
technical  error,  if  such  error  had  no  direct  bearing  upon  the  case.  FUteher  r, 
€Me,  170. 

6.  In  cases  where  nothing  appears  to  show  npon  which  count  a  verdict  is  taken, 
and  gome  of  the  counts  are  good,  and  some  bad,  the  presumption  is.  that  the  Ter- 
diet  was  npon  the  good  coast.  WUteomb  v.  WolcoU,  31  Vt.  868.  McDujgiie  r. 
Magotm,  516. 

7.  Questions  arising  as  to  the  manner,  in  which  the  discloBnre  of  the  tniBtee  was  ob- 
tained, or  in  which  the  examination  was  conducted,  as  well  also  as  the  motion 
to  recommit,  are  matters  resting  in  the  discretion  of  the  county  court,  and  are 
Mt  revisaMe  on  exceptions.    Pick  f  Cb.  t.  MerriU  f  7V.,  686. 

8m  Abbitsation  1, 2, 3, 4^ 

PRESUMPTION. 

1.  The  qnesion  of  presumption,  in  favor  of  the  proceedings  of  an  administrator, 
in  the  sale  of  real  estate,  should  be  submitted  to  the  jury  as  an  open  question  for 
them  to  determine,  according  to  their  view  of  the  iacts,  and  if  not  so  submit- 
ted  it  is  error.    JDooUttU  etaLy,  HolUm,  588. 

2.  Ab  a  general  rule  one  presumption  is  not  allowed  to  be  baaed  upon  another..  Jb^ 

PRINCIPAL  AND  AGENT. 

I.  [f  an  injury  is  to  resnit  to  one  man  Aom  the  omissione  or  neglect  of  an  ageit  of 
another,  the  principal  must  be  lield  liable.    Bmhtr  v.  ^rt'tton  f  HaU,  1  IS. 

9.  And  where  the  defendants  sent  their  agent  to  employ  the  plaintiff,  wbe  was  a 
physician,  to  visit  a  boy,  who  had  been  injured  while  in  their  service,  and  told 
the  agent  to  tell  plaintiff  that  they  would  pay  him  for  his  first  visit,  and  the  agent 
neglected  so  to  do,  and  employed  the  plaintiff  generally  to  attend  the  boy,  so  long 
as  he  might  need  medical  aid  $  and  the  plaintiff  attended  upon  the  boy,  on  the 
credit  of  the  '  fendants,  until  the  boy  recovered— JEfirid,  under  these  facte,  that 
defendants  were  liable  to  the  plaintiff  for  his  services  in  attending  npen  the  boy. 
lb, 

3.  If  a  clerk  or  agent  in  a  store  exceeds  bis  general  powers,  by  giving  a  credit  to 
a  customer,  and  the  customer  has  no  notice  or  knowledge  of  the  fact,  at  the 
time,  but  acte  in  good  faith,  the  principal  will  be  bound  by  the  act  of  his  agent 
or  clerk.    Lintietf  v.  LovHy,  It3. 

4.  An  agent,  who  receives  money  for  his  principal,  in  the  titmsaction  of  the  busi- 
ness of  the  principal,  is  not  liable  tor  interest  on  the  money  so  received,  before 
a  demand  is  made  for  the  money,  unless  the  agent  has  received  special  instmc. 
tions  to  remit  the  money  as  fast  as  collected,  or  is  in  default  in  neglecting  t»  ven^ 

der  his  account.    BtuxkwH  v  JSwey,  Mi. 
XXTI  52 


810  INDEX, 


A.  TJie  Mai«  rale  applies  to  an  attorney,  who  hM  collected  noDoy  for  hh  client 

See  CoMTRACT  4,  6. 

PROBATE  COUBT. 

1.  Ab  the  lav  now  stands  the  Supreme  Court  hare  no  general  jurisdiction,  in  pro- 
bate matters,  to  rehear  and  determine  them,  upon  their  merits.    Boimee  y.  £t- 
UU«tfBokM$,336. 

S.  Power  to  reyise  questions  resting  in  discretion,  which  have  been  passed  upoa  bj 
tbe  probate  court,  by  onr  present  statute  is  conferred  upon  the  county  coozt, 
which,  in  this  respect,  is  but  a  higher  court  of  probate.    Jb. 

9.  The  removal  of  an  administrator,  for  any  cause,  within  the  jurisdiction  of  the 
probate  court,  and  which  is,  by  law,  a  sufficient  ground  of  remoTal,  is,  by  the 
statute,  and  upon  general  principles,  a  matter  of  discretion  merely,  and  as  such 
cannot  be  revised  by  this  cotut.    Jb. 

4b  In  probate  matters  the  Supreme  Court  sit  merely  as  a  court  of  error,  the  same 
as  in  cases  at  common  law.    Jb, 

0.  Where  D.  by  his  will  made  his  wife  executrix,  and  also  named  her  trustee  of  cer- 
tain property,  consisting  of  notes,  and  she  administered  in  part  upon  D's  es* 
tate,  and  was  appointed  trustee  by  the  probate  court  and  gave  bonds ;  and  soon 
after  she  deceased,  and  S.  &  P.  were  appointed  administrators  of  her  estate; 
and  the  plaintiff  was  appointed  administrator  de  bonit  non  of  the  estate  of  D.; 
the  notes  having  become  due,  being  in  the  hands  of  S.  &  P.  who  claimed  to 
hold  them  as  administrators;  and  the  plaintiff  claiming  to  have  and  collect 
thena*  as  administrator  de  bowk  non  of  D.  and  for  the  purpose  of  obtaining  and 
ooUeeliBg  the  same  brought  his  bill  in  chancery— Bf&f'^That  the  probate  court 
has  jurisdiction  of  the  matter,  and  the  accounting  cannot  be  taken  out  of  that 
court  into  the  court  of  chancery.  Beld  also,  that  S.  &  P.  have  the  rightful  pos- 
session of  the  securities,  and  that  it  is  their  duty  to  settle  the  trustee  accoant 
of  the  intestate  hi  the  probate  coivt,  and  to  coiect  and  manage  the  trust  ftind, 
until  they  can  settle  the  account,  and  that  the  plaintiff  has  no  leg;al  control 
over  the  same.    JtfsmoM,  Adr,,  v.  Hmmenwaif  at  oL,  665. 

PROCESS,  See  Attacbmkxt. 
PROMISSORY  NOTES  AND  BILLS  OP  EXCHANGE. 

1.  If  a  bill  of  exchange  be  drown  and  accepted  at  a  time  when  the  drawer  has  an 
open  account  with  the  acceptor,  for  goods  which  he  is  in  the  course  of  sending 
to  the  acceptor  for  sale,  and  it  appear  to  have  been  the  underatandiog  of  the 
parties,  at  the  time,  that  the  bill  was  to  be  paid  by  the  acceptor,  and  its  amount 
be  entered  in  the  general  account,  it  will  be  treated  as  a  bill  drawn  for  value, 
imposing  upon  the  acceptor  the  primary  obligation  to  pay  it,  and  cannot  be  held 
an  accommodation  biU ;  and  its  legal  character,  in  this  respect,  will  not  be  af- 
fected by  any  alteration  of  the  balance  of  the  account,  nor  by  the  fact,  all«r> 
wards  ascertained^  that  the  drawer  was  indebted  to  the  acceptor  at  the  time  of 
the  acceptance.    Farmere  4"  Medianiaf  Bamk  v.  JiaAbomi^  19. 
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2i  The  reletse  of  the  dmwer,  in  soeboase,  by  theholder,  wiU  notdiflcbargellieao- 
ceptor,  bat  will  be  treated  as  a  relinquidixneDt,  merely,  by  the  bolder^  of  so 
much  security,  which  be  bad  for  the  payment  of  the  debt    26, 

8.  An  indorsee,  for  value,  of  a  bill  of  exchange,  who  became  such  before  its  matu- 
rity, and  in  ignorance  that  it  was  given  for  accommodation,  has  a  right  to  treat 
all  parties  thereon,  as  liable  to  him  according  to  their  relative  positions  on  the 
bill,  and  to  regard  the  acceptor  as  the  principal  debtor,  and  the  liability  of  the 
drawer  as  collateral ;  and  this  right  is  unafiected  by  any  subsequently  acquired 
knowledge,  that  the  bill  was  given  for  accommodation.  In  such  case  a  release 
of  the  drawer,  by  the  holder,  has  no  effect  on  the  ultimate  liability  of  the  ac- 
ceptor,   lb, 

4.  And  in  this  respect  the  rule  is  the  same  in  equity  as  at  Jaw.    Jb. 

6.  A  premium  note  to  an  Insurance  Company,  in  these  words,  '*For  value  re- 
oeived,  in  policy  No.  — ,  dated  the  8th  day  of  January,  1848,  issued  by  the 
Washington  County  Mutual  Insunmce  Co.,  I  promise  to  pay  said  Company  the 
sum  of  twenty-one  dollars,  in  such  portions  and  at  such  time  or  times  as  the  di- 
rectors of  said  Company  may,  agreeably  to  their  act  of  incorporation,  require,** 
was  held  to  be  a  promissory  note  payable  by  instalments,  at  the  election  of  the 
payee,  and  that  it  must  be  regarded  as  a  note  for  the  full  amount  specified,  as 
much  as  if  it  were  payable  absolutely  in  instalments.     Washington  €b.  MuL  Jm. 

8.  The  final  jurisdiction  of  a  justice  on  such  a  note  must  be  determined  [by  the 
amount  of  the  note,  without  reference  to  the  amount  due  by  the  assessment.  Jb, 

7.  If  the  payee  of  a  promissory  note  indorses  and  delivers  the  same  to  the  indorsee 
as  collateral  security  for  money  advanced,  the  indorsement  is  irrevocable,  and 
it  vests  the  title  to  the  note  in  the  indorsee,  and  also  the  right  to  recover  the 
whole  amount  due  on  the  note  against  the  maker.     Tarbttt  v.  Sturtevrnd,  618, 

8.  And  in  such  case,  the  indorsee  would  hold  the  surplus,  after  payment  of  fala 
chiim,  as  trustee  of  the  payee  of  the  note,  or  of  his  assignee.    lb, 

8.  In  a  suit  brought  by  the  indorsee  of  the  n«le  against  the  maker,  testimony  tend- 
ing to  prove,  that  the  payee  of  the  note  has  assigned  his  interest  in  the  note, 
and  that  the  indorsee  holds  the  note  as  collateral  security,  and  that  the  assignee 
has  tendered  to  the  indorsee  the  amount  due  to  him  from  the  payee,  is  inadmissi- 
ble, and  constitutes  no  defense  for  the  maker  of  the  note,  as  he  must  pay  to  the 
person  legally  entitled  to  receive  it,  and  to  the  one  the  payee  has  ordered  the 
contents  of  Um  note  to  be  paid  to.    Jb. 

10.  In  a  suit  by  the  indorsee  against  the  maker  of  a  promissoiy  note,  controverted 
matters,  between  the  indorsee  and  payee,  or  one  having  his  interest,  cannot  be 
properly  determined,  if  the  maker  is  a  stranger  to  the  transaotioii,  and  it  in  no 
way  affects  his  liability  on  the  note.    Jb. 

11.  A  condition  tb  a  promissory  note,  that  if  the  amount  of  the  note  is  not  UgaUy 
due,  upon  certain  other  notes,  which  are  named  in  the  condition,  upon  wliich 
payments  had  been  made,  this  note  is  not  to  be  paid,  otherwise  it  is  to  be  paid, 
is  in  the  nature  of  a  defeasance  or  condition  subsequent,  and  is  for  the  benaflt 
of  the  makers,  and  the  burden  of  proof  will  lie  upon  those,  ftr  whose  benefit  the 
condition  vras  annexed.    McJ>MiU  j.  Magoom  tt  «f.,  618. 
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IS.  It  is  not  admissible  to  show  by  fort^  tmdmu  that  the  notes  named  m  the  cod- 
dition,  were  by  mistake  originally  made  too  large;  nor  is  it  oompetent  to  show 
by  parol  evidence,  that  the  contract  was  different  from  that  e^ressed  in  the 
note.    lb, 

18.  Bnt  if  the  mistake  is  apparent  on  the  fhoe  of  the  contract,  when  taken  in  con- 
nection with  the  note,  it  will  be  a  defense  to  that  extent.    Jb. 

14.  The  indorsee  of  a  bill  of  exchange  as  collateral  security  for  a  pre-existing  debt  k 
prima  facie^  a  holder  for  value,  and  so  entitled  to  recover  against  an  accommo- 
dation acceptor,  not  known  to  him  to  be  such  when  the  bill  was  taken  by  him. 
Atkinmm  v.  Broolu,  &69. 

15.  A  promissory  note,  made  and  executed  in  the  province  of  Canada  and  jMiyaUs 
ffeneraUfh  that  Ib,  no  specified  place  of  payment  being  mentioned  in  the  note, 
is  to  be  treated  as  a  note  of  that  place,  and  the  rights,  duties,  and  obligations, 
growing  out  of  it,  are  to  be  determined  by  the  laws  of  that  province.  Ptdt  v. 
Hibbardf  698. 

16.  And  if  the  maker  of  the  note  is  regnlariy  dlschaiged  as  a  bankrupt,  under  flie 
laws  of  that  province,  so  that  such  discharge  in  bankruptcy  pleaded  in  bar, 
would  be  a  good  defense  to  the  note,  in  that  province,  then  also  will  ttat  dis- 
charge be  equally  a  bar  to  a  suit  on  the  note  in  this  state;  and  It  is  immateiial 
whether  the  maker  was  domiciled  in  this  state,  or  in  ttiat  province,  at  the  tinw 
of  the  dischaxge ;  for  whatever  will  be  a  good  defense  by  the  laws  of  that  profw 
ince,  where  the  note  was  given  and  payable,  will  be  a  good  defense,  wherever 
and  by  whomsoever  the  note  may  be  prosecuted.    lb. 

17.  The  note  In  suit,  was  indorted  to  the  plaintiff  after  the  proceedings  in  bankraplcy 
had  been  commenced  hi  Canada,  and  after  the  note  had  been  presented  and  al- 
lowed under  those  proceedings :  this  would  place  the  daim  within  the  jurisdic- 
tion ot  the  court  in  that  province;  and  it  is  not  competent  for  a  party  to  defeat 
the  operation  of  those  laws,  by  a  subsequent  indorsement  of  the  note  to  a  ctti- 
xen  of  another  country;  and  the  plahitiff,  as  indorsee,  took  the  note,  subfoci  to 
eveiy  defense  existing  against  his  immediate  indorsers;  and  the  discharge  in 
bankruptcy  pleaded  in  bar  was  held  to  be  equally  a  defense  to  this  suit,  whether 
we  apply  the  rule  applicable  to  a  ffreign  discharge  in  banknq^tcy,  or  tha  rale 
applicable  to  a  dischsxge  under  state  insolvent  laws.    J&. 

PRUDENTIAL  COMMITTEE.   Set  School  Txacbxbs  8 ;  School  Dmncn  t. 

QUANTUM  BIERUrr.    8m  Covtract. 

QUI  TAM  ACTION.    iSe*  Px VAL  SrATum. 

RAILROAD  COMPANIES. 

1.  The  company  owning  a  raihnoad  will  be  liable  for  the  acts  of  thehr  lessees  who 
run  the  road.    Neiton  v.  VL  <f  Comufo  JR.  Ji,  Co^  717. 

2.  Where  a  town  had  a  remedy  egsinst  n  railrond  corporation  for  damages  paid  for  a 
defect  in  a  road  built  by  the  corporation,  in  lieu  of  an  old  road  taken  by  them 
for  the  track  of  the  ndlroad,  Uwn  htM,  that  the  town  might  also  leoow  of 
the  corporation  the  costs  and  expenses  incurred  in  defending  the  suit  against 
them  for  such  damages,  the  corporation  having  been  notified  of  the  suit  and 
having decUned interfering.    Dmimnfy.  VL  CmiLlLR.Ca^ni. 
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8.  SenMe,  per  Rkdvikld,  Ch.  J.*-The  onlr  questioD  is,  whether  the  town  were 
jnetified  in  making  the  defenBO,  and  it  is  immaterial  whether  the  defense  is  put 
upon  grounds  peculiar  to  the  town.    Jb. 

See  Common  Carbixb8  1,  2,  8, 4,  5,  6. 

BEGORD.    See  Ck>HyBTA]roB;  Eyidbngb  18;  Koncs  1, 2. 

BECOGNIZANGE.    Bee  BAflTABDT  5,  6. 

BEFEBEKGE.    See  ABBrruATioN. 

BEFEREE.    See  Bond  1;  Pbaotxcb  1. 

BEPLEYIN.    See  Landlord  and  Tenant  2. 

BESEBVATION.    See  Watbb,  BiaHTS  To. 

BETBAXIT.    See  Apfbal  1. 

BEVIEW.    See  Bbttbbmxntb. 

BIGHTS  OF  MABRIED  WOMEN.    See  Chancbbt  1, 2, 8, 4. 

BIPABIAN  PBOPBIETOBS. 

The  accumulation  of  a  sand-bar  in  a  stream,  is  ordinarily  one  of  those  natural  re- 
sults, which  neither  party  has  any  right  to  interfere  with,  by  direct  removal. 
But  probably,  where  its  accumulation  fiB  a  common  ii^ury  to  both  parties,  ei- 
ther would  be  justified  in  removing  the  sand-bar.    Rood  et  ol  v.  Johneony  64. 

SALE. 

1.  > '  here  B.  had  leased  a  fiinn  to  T.,  and  by  an  agreement  between  them,  B.  was 
to  have  alien  upon  the  products  of  the  farm,  for  advances  made  and  to  be  made, 
and  among  the  products  of  said  farm  Uiere  was  a  quantity  of  cheese,  which 
they  carried  to  a  depot,  and  left  it  with  the  agent,  to  be  sent  to  a  certam  house 
in  New  York,  with  tiie  understanding  that  B.,  who  owned  one-half  by  the  terms 
of  the  lease,  and  had  a  lien  upon  the  other  half  of  the  cheese  by  their  agreement, 
should  receive  the  money  for  all  the  cheese,  when  sold,  and  account  to  T.  for  his 
part  of  the  same  on  general  settlement,  and  after  they  had  so  left  the  cheese,  and 
on  the  same  day,  T.  sold  his  interest  in  the  same  to  S.,  without  the  knowledge 
of  B.,  and  with  the  intention,  on  the  part  of  T.  and  S.,  to  embarrass  or  defeat  B., 
in  enforoing  his  lien,  and  securing  his  account  against  T.;  it  vfoe  held,  that  this 
sale  from  T.  to  S.  was  void  as  to  B.    E^^ford  v.  Brigge,  149. 

2.  And  where  T.  and  S.  went  to  the  property  which  had  thus  been  put  into  the 
custody  of  the  carrier  by  B.  and  T.,  and  looking  at  the  cheese  T.  said  to  S.,  I 
deliver  this  to  you,  but  did  not  move  the  property,  or  notify  the  agent  of  the 
carrier,  that  any  change  had  been  made  in  the  ownership  or  in  the  consignors, 
U  woM  heldf  that  this  was  no  change  of  possession,  and  that  it  could  have  had  no 
effect  upon  B.,  even  if  the  contract  had  been  bona  fide,    Jb. 

8.  Where  the  defendant  bought  of  the  plaintiff  a  yoke  of  oxen  for  $96,00,  and  gave 
the  plaintiff  $5,00  in  money,  and  a  note  which  the  defendant  held  against  N. 
for  $90,00,  payable  to  the  defendant  or  bearer,  in  three  months  ftom  date,  which 
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note  the  defendant  indorsed,  and  the  plaintiiF  accepted  and  received  the  samet 
and  N.  having  failed  to  p«7  the  note  when  it  became  dne,  the  plaintiff  com- 
menced an  action  on  book  account,  to  recover  the  price  of  the  oxen—AfW— that 
the  delivery  and  acceptance  of  the  note  and  money  operated  as  payment  for  the 
oxen,  and  that  no  action  for  the  price  of  the  oxen,  upon  the  original  claim,  could 
be  sustained.    Fwrr  v.  iSKevefw,  299. 

4.  The  rule  would  be  otherwise,  if  the  note  had  been  received  by  the  plaintiff  at 
payment,  under  any  fraudulent  representations,  as  to  the  solvency  of  the  mak- 
er, or  if  the  note  had  from  some  inherent  vice,  such  as  illegality  of  considem- 
tion,  forgery,  and  the  like,  proved  unavailable;  as  in  all  such  cases,  the  vendor 
may  treat  it  as  a  nnllitrt  and  sue  on  the  original  indebtedness.    76. 

ft.  And  where  the  defendants  sold. conditionally  a  yoke  of  oxen  to  the  plaintiff,  the 
oxen  to  be  the  property  of  the  defendants,  until  i>aid  for  and  by  the  terms  of  the 
trade  plaintiff  was  to  pay  for  the  oxen  by  cutting  and  drawing  a  quantity  of  cord 
wood,  and  before  plaintiff  had  drawn  all  the  wood,  he  pennitted  the  oxen  to 
go  into  the  hands  of  the  defendants  on  a  loan  fw  a  few  days,  and  when  plaintiff 
called  for  the  oxen,  the  defendants  refused  to  re-deliver  them,  unless  the  plaintiff 
would  procure  additional  security  for  the  payment  of  the  price— ifeW— under 
these  circumstances,  that  the  re^sal  to  re-deliver  the  oxen  was  a  disaffirmance 
of  the  contract  and  an  assertion  of  their  right  to  the  cattle,  and  that  the  plaintiff 
was  entitled  to  recover  for  the  wood  delivered  to  defendants,  no  applicatioa 
having  been  made  of  the  same.    Martin  v.  Eame*  ^  Belhws,  476. 

6.  After  such  demand  and  refusal  to  r»-deliver  the  oxen,  an  attachment  of  the  oxen 
as  the  property  of  the  plaintiff,  the  vendee,  cannot  affect  the  case,  as  he  had 
then  no  property  or  interest  in  the  cattle  that  could  be  attached;  such  an  at- 
tachment W6uld,  therefore,  be  a  violation  of  the  right  of  the  defendants,  the 
vendors,    lb, 

7.  The  question  of  change  of  possession  is  purely  one  of  law  where  there  is  no  con- 
flict in  the  evidence;  but  where  the  testimony  is  conflicting  and  the  &ctB  un- 
certain, it  must  be  aubmitted  to  the  jury  to  find  the  facts,  and  the  court  are  to 
say  what  facts,  if  found  by  the  jury,  constitute  a  change  of  possession.  Bmr- 
roMi  y.  Stebbint  ^  Ketmeff^  669. 

8.  And  where  A.  sold  and  conveyed  his  farm  to  B.  and  also  sold  B.  a  quantity  of  cord 
wood,  lying  upon  the  farm  in  the  vicinity  of  the  buildings,  and  A.  left  the  state; 
B.  piled  up  the  wood  and  offered  it  for  sale,  and  it  with  the  farm  thus  remained 
in  the  possession  of  B.  for  some  months,  the  change  of  possession  was  held 
sofllcient,  though  the  vendor's  family  remabied  in  the  house  upon  the  fknn.   A. 

SCHOOL  DISTRICT. 

1.  It  ii  not  necessary  that  the  moderator  chosen  at  the  annual  school  district  meetisf 
should  preside  at  all  subsequent  meetings  of  the  district  during  the  year;  the 
proceedings  will  be  valid  if  the  district  should  at  a  subsequent  meetiiig  elect  a 
moderator  to  preside  over  that  meeting.    Sleoem  v.  jKsat,  608. 

1.  The  prudential  committee  of  a  school  district  refusing  to  do  a  particular  act,  in 
his  official  duty,  in  good  faith,  not  believing  it  to  be  a  duty,  will  not  create  a 
racancy  in  the  office;  but  if  a  new  district  should  be  erected,  and  the  pruden- 
tial committee  of  the  old  district  is  included  within  the  limits  of  such  new'dia- 
trict,  it  will  create  a  vacancy  hi  the  office,    lb. 
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a.  TIm  fiust  that  a  school  cUstriot  mistook  their  rights,  and  the  loeation  of  their  school 
house  proved  to  be  illegal,  and  npon  indictment  was  adjudged  a  nuisance,  wiH 
not  effect  the  validity  of  the  tax  raised  to  baild  tiie  school  house.    Jb, 

SCHOOL  TEACHERS. 

1.  The  statute  requires  every  teacher  to  obtain  a  certificate  of  his  qualiflfiations 
before  he  opens  his  school;  and  the  obtaining  of  such  certificate  is  a  pre^s^wiiife 
to  a  right  of  action  for  his  services  as  a  teacher.  OoodnA  v.  aekool  DiKkrki  N; 
1  m  Fairfax,  115. 

S.  And  the  facts,  that  the  teacher  was  a  minor,  and  tliat  the  superintendant  was 
sick,  and  deceased,  and  no  superintendant  was  appointed  to  fill  the  vwsaiwj, 
till  after  his  school  commenced,  cannot  supersede  the  statute.    R. 

8.  And  the  prudential  committee  have  no  power  to  waive  the  requirements  of  th« 
statute,  nor  can  the  prudential  committee  bind  the  district,  by  a  contract  wUh 
the  teacher,  that  he  may  teach  the  school  without  procuring  a  oertSfioata  of  bis 
qualifications,    lb, 

SCIRE  FACIAS.    Bu  Baotardt  6, 6, 7,  8. 

SELECTMEN.    8m  AanrrBATiOK  6. 

SETTLEMENT.    £(«  Bastabdy  4. 

SHERIFF. 

1.  If  an  officer,  in  the  dischaxge  of  his  official  duty,  commits  a  trespass,  and  the 
party  does  not  control  the  officer  in  any  way,  then  the  party  cannot  be  impli- 
cated in  the  original  wrong  and  the  expressing  of  an  opinion,  as  to  the  act,  under 
protest  that  he  does  not  assume  to  direct  or  advise  the  officer,  is  not  such  an  as- 
sent to  the  act,  as  to  implicate  the  party.    Hffdt  v.  Cboper,  662. 

2.  But  where  the  mistake  is  one  of  fact,  and  such  as  makes  |he  officer  a  trespasser, 
and  the  party  knowing  all  the  facts,  consents  to  take  the  avails  of  a  sale,  or 
counsels  the  act,  which  creates  the  liability  of  the  officer,  (as  a  general  rule,)  he 
is  implicated,  to  the  same  extent,  as  the  officer.    lb. 

9.  When  the  party  does  not  direct  or  control  the  coutm  of  the  officer,  but  requirea 
him  to  proceed,  at  liis  peril,  and  the  officer  makes  a  mistake  of  law  in  judging 
of  his  official  duty,  whereby  he  becomes  a  trespasser,  by  relation,  the  party  is 
not  affected  by  it  even  when  he  receives  money  which  is  the  result  of  such  ir- 
regularity, alUiOugh  he  was  aware  of  the  coune  pursued  by  the  officer.    lb. 

4.  In  such  a  case,  to  implicate  the  party,  there  must  be  proof  that  he  consented  to 
the  course  of  the  officer,  or  that  he  subsequently  adopted  it.    lb. 

See  Attaghmbht;  Troves  1. 

SPIRITOUS  LIQUORS,  SALE  OF.    See  CoirriucT  10, 11, 12. 

STATUTE  OF  UMTTATIONS. 

1.  Where  the  defendant,  speaking  of  his  liahlities,  said  in  relation  to  the  note  in 
question,  **  that  he  had  signed  the  same  with  his  son,  and  that  in  the  end  he 
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thought  he  shoald  have  it  to  pay/'  it  teoi  Aeld,  that  this  was  an  nnqaalified  ac- 
knowledgment that  the  note  was  signed  by  him;  that  it  was  still  unpaid;  and 
that  his  liability  was  then  subsisting;  and  that  this  acknowledgment  took  the 
ease  oat  of  the  statute  of  limitations.    Pheips  t.  WiUiamaon,  380. 

2.  And  the  defendant  saying  at  the  time,  **  that  enough  had  been  paid  to  pay  the 
debt,  if  it  had  been  paid  when  it  should  have  been;**  does  not  vary  the  case,  or 
take  it  out  of  the  rule,  which  has  been  reoognixed  by  the  decisions  in  this  state, 
on  this  subject.    Jb, 

3.  Whether  the  admissions  of  a  party  take  a  case  out  of  the  statute  of  limitations, 
18  a  question  of  law  merely,  and  where  the  tema  of  the  admissions  are  found  by 
the  referee,  it  may  as  such  be  always  decided  by  the  court.  Eafdm  v.  .Ms- 
son,  768. 

4.  Where  the  defendant  when  called  upon  for  payment  said, "  1  supposed  it  was  paid 
by  White,  by  an  arrangement;  tell  your  ftther  to  put  White  up  to  pay  itr-if 
he  does  not,  I  shall  have  to  pay  it,**>-J7eM— that  this  admission,  with  proof  that 
White  had  not  paid  it,  would  remove  the  statute  bar.    lb. 

STATUTE.    See  Ghancert  1,  2,  8, 4;  Tbustkk  Process  2. 

STAKEHOLDER.    Set  Wager. 

SUBSEQUENT  ATTACHING  CBEDIT0R8.    See  AuDnoB8  2,8. 

SUBROGATION.    Su  Ghancert  16;  Guarastt  4. 

SURETY. 

1.  If  the  surety  In  any  way  extinguishes  or  pays  the  debt  of  the  principal,  it  is,  so 
ftur  as  the  principal  is  concerned,  equivalent  to  paying  money  for  his  benefit 
and  at  his  request,  and  the  surety  can  maintain  general  assumpsit  for  money 
paid,  against  the  principal.    SUeU  v.  SouOardy  296. 

2.  And  if  the  surety  is  sued  upon  the  debt  of  the  principal,  and  it  goes  into  ajndg- 
ment  and  is  levied  upon  the  lands  of  the  surety,  the  surety  may  recover  of  the 
principal  both  the  debt  and  costs,  as  money  paid.    Jb, 

8.  Where  the  surety  on  a  note  takes  a  mortgage  from  the  principal  debtor,  condi- 
tioned that  he  will  pay  the  note,  and  save  the  surety  harmless,  a  trust  is  thereby 
created,  and  also  an  equitable  Hen  on  the  lands  for  the  benefit  of  the  creditor, 
and  the  surety  as  mortgagee,  holds  the  property  subject  to  such  truet,  and  equity 
will  compel  him  to  give  the  creditor  the  benefit  of  such  lim,  Ibr  the  security  snd 
payment  of  his  debt;  and  if  the  surety  voluntarily  assigns  the  mortgage  for  Uiis 
purpose,  the  effect  will  be  the  same,  as  if  the  assignment  had  been  made  under 
a  decree  in  chancery.    Paris  v.  JSMeti,  808. 

See  GOMVETAKCE  8. 

TAXES. 

1.  If  a  collector  of  a  school  district  call  upon  one  legally  assessed  in  the  distiiet, 
for  the  payment  of  a  tax,  which  he  holds  against  him  for  collection,  and  the  tax- 
payer absolutely  refuses  to  pay  the  tax,  after  such  a  refut^al  the  collector  is  not 
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required  to  gi^e  ftarther  tiine,  and  epeoify  the  time  and  place,  when  and  where 
he  will  receive  the  tax,  hat  may  if  he  electa,  at  once  levy  on  the  propeity  of 
Jthe  one  so  refnafaig  to  pay.  Downtr  ▼.  Woodbmy^  19  Vt  889.  Wkedotk  y. 
iirdb«re<ii{.,880. 

1.  And  where  the  eoUector  jostifiee  under  liis  tax  bill  and  warrant;  the  fact  that 
plaintiff  promised  that  he  would  pay  the  tax  that  week,  if  he  would  leave  the 
property  upon  which  he  had  levied,  can  have  no  effect  upon  the  collector's  liap 
bility  in  an  action  for  trespass,  as  the  plaintiff  *8  former  refusal  would  justify  the 
collector  in  proceeding  with  his  levy  until  the  tax  was  paid.    A. 

5.  The  proceedings  of  the  eolleotor,  subsequent  to  the  levy,  wiU  be  presumed  to 
be  correct,  unless  from  flusts  existing  hi  the  case,  they  appear  to  be  otherwise; 
and  the  fact,  that  in  making  an  aiyoumment  of  the  sale,  he  inserted  "'  4  o'clock, 
A.  M.,"  instead  of  "  4  o'clock,  P.  11,'*  will  not  render  him  a  trespasser  hi  mak- 
ing  the  sale.    i&. 

4.  And  a  person  assisting  the  collector  in  making  a  legal  levy,  will  not  become  a 
trespasser,  by  a  subsequent  abuse  by  the  collector  of  his  authority,    ifr. 

(.  The  assessment  of  taxes  does  not  create  a  debt  that  can  be  enforoed  by  suit,  or 
a  claim  upos  which  a  promise  to  pay  interest  can  be  implied,  either  before  or 
after  a  demand  has  been  made  for  the  payment  of  the  tax  by  the  collector. 
SkoM  V.  PtduU  €i  aL,  482. 

6.  If  a  collector  arrest  a  tax-payer,  for  the  purpose  of  enforcing  the  payment  of  in- 
terest merely,  the  arrest  will  be  illegal,  and  it  makes  no  difference  that  the  tax- 
payer neglected  and  refused  for  some  years,  after  a  demand  for  the  payment  of 
the  tax  was  made,  to  pay  the  same,  and  that  during  the  most  of  the  time  he  was 
out  of  the  state,  and  had  no  known  property  in  the  state.    Jb. 

TAX-PATEB.    See  Taxes. 

TOWN  ORDERS. 

1.  A  town  order  in  these  words,  "  The  treasurer  of  the  town  of  Whitingham  is  di- 
rected to  pay  to  W.  H.  FoUett  or  bearer,  ten  dollars  and  eighty-eix  cents  on  de 
mand,  Jan.  7, 1861,**  has  all  the  elements  of  negotiable  paper,  and  when  such 
orders,  are  drawn,  presented  for  payment,  and  payment  refused,  they  are  nego- 
tiable, and  can  be  prosecuted  in  the  name  of  the  hidorsee.  JMrifmpU  v.  Whi" 
lmgft4Mi,845. 

2.  When  a  town  order  is  delivered  and  accepted  by  a  party,  it  operates  as  a  satis- 
faction of  the  amount  for  which  it  is  given,  and  the  remedy  of  the  party  is  only 
upon  the  order,  and  no  recovery  can  be  had  upon  that,  until  after  the  order  has 
been  presented  to  the  treasurer  of  the  town  for  payment.    lb, 

TRESPASS. 

1.  One  tortfiOMor  may  always  recover  against  a  subsequent  iortfeator,  who  shows 
no  right  whatever.    Fletcher  v.  Cbis,  170. 

2.  The  assignment  of  the  property  attached,  by  the  debtor  to  the  creditor,  in  dis- 
charge of  his  judgment,  will  not  defeat  the  liability  of  the  officer  for  the  proper- 
ty, and  being  liable  over,  he  will  recover  the  ftiU  amount  of  one  who  wrongfully 
takes  the  property.    lb. 
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8.  An  objeotioti,  ftnnded  upon  the  want  of  the  proper  mlniiteof  the  time  of  landng 
the  writ,  to  be  made  by  the  authority  signing  the  tame,  as  required  by  the  stet- 
nte,  mnst  be  made  at  Uie  flnt  term  of  the  court  to  which  the  writ  is  retaraable, 
and  before  pleading  to  the  merits,  and  if  not  so  made  it  will  be  out  of  tfane.  19 
V.  Morey,  178. 

4.  The  plea  of  not  guilty,  m  an  action  of  trospaas,  is  regarded  as  waiver  of  aU 
dilatory  defenses,    lb, 

6.  Where  A ,  although  as  a  yolnnteer,  uiiderlakea  ta  assist  B.  in  performing  a  eer> 
tain  piece  of  work,  and  is  suffered  to  proceed  without  objection,  B.  bemg  at  the 
time  present,  they  will  stand  in  the  relation  of  maatarand  servant;  andthe  seti 
of  A.  being  done  for  the  benefit  of  B.,  if  A.  while  lims  engaged,  should  negli- 
gently, or  for  the  want  of  proper  inlbrmation,  commit  a  trespass,  B.  will  be  lia- 
ble for  tiie  same.    Jb, 

6.  A  license  cannot  be  proved  under  the  general  issue,  in  an  action  of  trapaa 
qitare  cUnmanfregit,  in  defense  to  the  suit;  but  to  be  available  it  must  be  plesd- 
ed.    lb. 

r.  In  the  action  of  frespon  ^mrt  dmmm  fn^  when  the  title  is  litigated,  and 
that  question  adjudicated,  and  a  judgment  has  been  rendered  in  this  form  of 
action,  by  a  court  havhig  competent  jitrisdiction,  the  judgment  will  ooachide 
the  parties,  and  operate  as  an  estoppel,  if  the  matter  appears  on  Ae  face  of  the 
record;  or  as  evidence  conclusive  in  relation  to  the  title,  in  any  subsequeot  liti- 
gation of  that  matter  between  the  parties.    Small  v.  BBLskiM  ti  oL^  209. 

8.  The  plaintiff  let  L.  have  a  quantity  of  goods  for  the  purpose  of  peddling^  and 
the  goods  were  to  remain  his  until  sold,  and  he  had  a  right  to  retake  the  goods 
at  any  time,  and  L.  had  the  right  to  return  them  when  he  pleased;  'when  the 
goods  were  sold,  L.  was  to  account  for  them  at  prices  specified  in  a  list  of  the 
articles  made  out  by  the  plaintiff,  for  L.,  and  by  agreement  between  the  partia, 
L.  deposited  with  the  plaintiff  a  sum  of  money,  equal  in  amount  to  the  value  of 
the  goods,  which  sum  was  to  remain,  as  collateral  security,  for  the  perionnancc 
of  the  contract  on  the  part  of  L.,  in  the  hands  of  the  plaintiff.  After  L.  had 
disposed  ot  a  portion  of  the  goods  so  taken,  he  took  more  goods  of  the  plaintiff 
on  the  same  terms,  and  at  the  time  paid  $89  in  money  to  the  plaintiff  wUeh 
sum  was  equal  in  amount,  into  the  sum  of  $4,12,  to  the  valve  of  the  goods  ti- 
ken  at  this  time,  and  took  a;  liat  of  the  articles,  as  befere,  upon  which  $S9  wu 
credited  as  so  much  paid,  and  also  retained  the  goods  unsold,  which  he  reoeiied 
the  first  time.  These  goods  while  in  the  possession  of  L.,  were  attached  by  a 
creditor  of  L.  as  the  property  af  L. ;  and  the  plaintiff  brought  his  action  of 
trespass  to  recover  the  value  of  the  goods  so  attached.  Upon  the  foregoing  state 
of  &ct8,  U  was  held,  that  the  plaintiff  could  maintain  the  action  of  trespass,  bat 
could  only  recover  the  balance  unpaid  on  the  second  bill  of  goods  after  dedoeU 
ing  the  $89  and  interest     CSuffee  v.  Bhirnum,  S87. 

£Ke«  AxTAemam  8;  £«iofTBi«6;  PoasBsaioK  8;  Landlobd  asd  TsvAvri; 

Shsbifv. 

TBOVEB. 

1.  In  an  action  of  trover  on  officeor^s  receipt  for  property  attached,  U  tact  AsU,  diat 
the  expression,  '*  wo  being  receiptors,"  in  a  written  admisaton  of  a  ( 
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refusal  to  deliTor  the  goods  in  controversy,  was  evidence  only  of  the  fact,  that 
a  receipt  had  been  giyen.    Taylor  y.  Bkodei  et  uL,  67. 

t.  And  it  was  also  held,  that  the  plaintiff's  right  of  action  must  depend  upon  the 
tenor  of  the  receipt    i5. 

8.  A  naked  agreement  merely,  to  pnrchase  property  for  another,  no  funds  bemg 
ftirnished  and  no  general  agency  existing,  vests  no  tide  in  sach  other  person, 
and  if  he  takes  Ifae  property  foicibiy,  he  is  liable  in  trover.  -i'oitfB  ▼.  Bammoni 
flal.,876.  •. 

TRUSTEE  PROCESS. 

1.  Where  the  writ  in  a  trostee  prooees,  was  served  on  the  principal  defendant,  a 
resident  of  Addison  County,  by  a  deputy  sheriff  of  Washington  County,  who 
had  served  said  writ  on  the  trustee,  a  resident  of  Washington  County,  this  ser- 
vice on  the  principal  defendant,  was  held  defective,  under  our  present  statute, 
(Comp.  Stat.  257  ^  10,)  which  provides, "  that  if  the  goods  or  estate  of  the  prin- 
^  cipfld  defendant,  in  bis  own  hands  and  possession,  are  attached,  the  writ  shall 
''be  served  on  the  principal  defendant  tn  the  9ame  fnanner  at  an  ordinary  tont  of 
**aUadiiment,  otherwise  it  shall  be  served  on  him  at  a  torii  oftummont."  Wiret 
fPteky.GtruwMfTrutU^Vi. 

%.  The  case  of  Cbrey  v.  GaU^  18  Yt.  689,  can  have  no  application  to  our  present 
statute,  as  that  case  was  decided  uncfer  the  act  of  1885,  which  provided  that  the 
tame  officer  who  served  the  writ  on  the  trustees,  should  also  leave  a  copy  with 
the  principal  debtors,    lb. 

I.  The  objections  taken  to  the  plea  In  abatement,  that  it  set  forth  matter  dlrAort  the 
writ.  Slid  that  it  should  not  have  commen<fed  with  d  prayer  of  judgment,  over- 
ruled on  the  authority  of  the  case  of  Gray  v.  Flowtrt,  24  Vt.  688.    lb. 

4.  The  judgment  creditor  cannot  recover  Interest  of  tSie  trustee  for  the  Amds  in  his 
hands,  if  when  his  suit  was  commenced,  and  when  the  disclosure  was  filed,  the 
trustee  was  not  chaigeable  with  interest  in  behalf  of  the  principal  debtor.  Ly- 
MM  el  of.  V.  Orr^  TrwHeu,  119. 

ft.  And  the  principal  debtor,  when  the  suit  was  commenced,  could  not  claim  in- 
terest of  the  trustee,  neither  could  he,  if  the  trustee  process  should  be  dissolved, 
datm  interest  up  to  that  thne,  if  there  had  been  no  wrongful  detention  of  the 
money  on  the  part  ef  the  trustee;  and  in  this  respect  the  attaching  creditar  ac- 
quires no  rights  that  the  principal  debtor  would  not  have.    lb. 

6.  The  trustee  process  locks  up  the  Amds  in  the  hands  of  the  trustee,  and  after  the 
service  of  the  writ  until  the  termination  of  the  sipt,  the  ftmds  are  in  the  custo- 
dy of  the  law,  and  it  is  not  necessary  for  the  trnstee  to  protect  himself  to  depos- 
it the  funds  with  the  clerk,  but  he  himself  is  the  stake-holder  of  the  funds,  for 
the  one  or  the  other,  as  thdr  rights  may  be  determined.  /6. 
t 

T.  In  a  trustee  process,  the  case  is  not  ended  as  to  the  principal  defendant,  until 
the  case  is  disposed  of  as  to  the  trustee;  and  strictly  speaking  the  plaiutiff  would 
not  be  entitled  to  an  execution,  till  the  day  following  the  final  determination  of 
the  whole  case.    Boffiood  v.  Goddbrd^  401. 

TRUST.    teSuBSTT8. 


820  INDEX. 

VERDICT.    AeePB40ncB6.i 
WAGEB. 

1.  Money  lost  upon  a  w«fer,  does  not  come  within  the  12th  section  of  chap.  110, 
Oomp.  Stat,  as  to  money  being  lost  at  a  **  game  or  sport.**  WuL  ▼.  Boim€$, 
680. 

2.  But  all  wagers  tfe  held  Illegal  ia  this  state;  aadthepai^maUDgthe  wager.and 
depositing  the  money  in  the  hands  of  a  stake^lder,  may,  by  demanding  it 
back,  at  any  time  before  it  is  paid  over  to  the  winner  by  his  assent,  entitle  him- 
self to  recover  the  laoney.    Jb, 

ii  If  the  money  is  paid  over  to  the  winner,  by  the  eonaenC,  expcess  or  impUcd,ef 
the  loser,  he  cannot  recover  it  back.    76. 

i.  If  the  stake-holder  pays  the  money  over  to  the  winner,  after  Hie  other  psurty  has 
demanded  it  of  him,  the  stake-holder  will  be  liable  for  the  same,  or  the  loter 
may  pnrsne  the  money  into  the  winner^s  hands,  or  into  the  hands  of  any  cttsr 
person  to  whom  it  comes.    Jb. 

WATER,  BIGHTS  TO. 

1.  Where  the  grantor  in  his  deed  of  a  vat^r  privilege  for  a  saw-mill,  &c.,  made  an 
exception  or  reservation  of  the  water,  as  follows:  *'  except  in  times  of  low  wa- 
ter, when  it  is  wanted  for  Ihe  carding  and  cloth  dressing,  and  grist  mill,**  U  wm 
Asld,  that  the  grantee  had  no  right  to  nse  the  water,  when  it  was  wanted  for 
the  purposes  named  in  the  exception,  and  that  if  he  used  the  water,  when  it 
was  wanted  for  the  carding  and  clath  dressing,  or  grist  mill,  he  was  liable  for  the 
damage  occasioned  by  such  use.    Mood  el  aL  y,  Jdknatm^  64. 

S.  The  grantor  may  oonrey  the  land  and  reserve  all  the  water  to  himself,  or  he  may 
oonyey  the  use  of  all  or  a  porthm  of  the  nse  of  the  water  in  the  stream,  as  a 
mere  inooqxMreal  hereditament,  snd  retain  the  fee  of  the  land,  in  himself,  nol- 
withstanding  the  maxim  that  one  cannot  convey  the  water  separate  fiam  the 
land.    ii. 

8.  Reservations  of  water  nse  in  a  deed  will  ordinarily  be  construed  as  a  reserva- 
tion of  a  measure  of  water,  and  not  for  a  particular  use,  and  it  may  there/brs  be 
changed  or  assigned.    Jb, 

4.  The  mill  owner  having  the  subordinate  right  must  take  notice  when  he  is  in- 
fringing on  the  right  of  Us  superior,  and  not  reduce  the  water  so  low  as  to  in- 
terfere with  that  right,  and  if  he  does  so  reduce  it,  he  is  liable  for  all  damage 
sustained  by  the  owner  of  the  superior  right,  by  being  delayed  for  the  water  to 
accumulate.    Jb, 

b.  And  if  the  owner  of  the  superior  right  moves  his  mill  ftirther  down  the  stream 
it  would  not  change  the  relative  rights  of  the  parties,  as  he  would  then  have  the 
ri|^t  to  take  as  much  water  as  before  he  so  moved  his  mill.    76. 

WATER  COURSE.    See  Watsb,  Ri^rb  Ta 

WILLS. 
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1.  Where  the  tastetor«ltt  Us  wiH,iD  derising  a  poiikm  ofhie  eetete  to  his  wife, 

made  the  bequest  in  Ite  following  wonii ;  "  I  give  to  my  beloyed  wife  one-third 

**  of  all  my  personal  and  real  estate,  and  fai  addition  to  that,  I  give  her  one  cow, 

**  ten  sheep,  and  one  hnadred  ddllan  in  money,  to  have  at  her  disposal  during 

H^  ^'hernatuialUfe,  or  so  long  as  she  Shan  remain  my  widow;*' itiDOfAslii, 

t.ii 

L  lliat  the  two  parts  in  this  item  in  the  testator's  wHl,  ara  distinct  and  each  com- 
plete hi  itself. 

a^,  SL  That  the  first  clause  hi  this  itemgJYes  tothe  wifeof  ftetoslalsKaaflrtate  m 

tin  fee. 

m.  Tliat  ttM  stcond  clause  does  not  faifluence  or  control  the  first,  but  the  second 
^^  clause  being  independent  and  distinct,  it  gives  to  the  wife  a  life  estate  in  the  ar- 

ticles specified.  In  way  of  addition  to  the  fint  clause  in  the  bequest,  with  powtt 
of  sale.    BaH^Av.  Wkit$,MO, 

^  t.  The  word  ctlolc,  used  in  a  will  in  its  application  to  real  property,  may  be  used 

^  '  W  express  either  the  quantity  of  interest  devised,  or  to  designate  the  thing  de- 

1^  ylsed,  or  both;  and  the  sense  in  which  it  is  used  must  be  determined  from  the 

wiU  itself.    A. 

8u  EviDXiroB  1, 2, 8, 4. 
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